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REPORTS  OF  CASES 

ARGUED  AND  DETERMINED  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS, 

AND 

EXCHEQUER  CHAMBER. 

a^icfcaelma*  Cerm, 

In  the  Third  Year  of  the  Reign  of  William  IV. 


REGUL^  GENERALES  (o). 

I.  188*' 

IT  IS  ORDERED,  That  every  writ  of  tumrnont,  Writ  to  cm*. 
....  i    ii         .   •     .1  #    tt  ta'n  ihe  name  , 

capias  and  detainer,  shall  contain  the  names  of  all  0fan  thede- 

the  defendants,  (if  more  than  one),  in  the  action;  and  feDdaDi*,n 

shall  not  contain  the  name  or  names  of  any  defendant  and  of  no 

or  defendants  in  more  actions  than  one.  °*cr  defend~ 

ants. 

2.  It  is  further  Ordered,   That  the  following  fees  Feet, 
shall  be  taken: — 
For  signing  all  writs  for  compelling  an  ap- 

pearance,  whether  of  summon.,  distringas, 

capias,  or  detainer,  whether  the  same  shall 

(a)  Made  in  pursuance  of  stat.  t  Will,  4.  c.  39.  s.  14.    The  marginal  notes 
are  added  by  the  reporter. 

VOL.  III.  B 


2 


CASES  in  MICHAELMAS  TERM 


1832. 


Regulae  gene- 
rales. 


be  the  first  writ  or  an  alias  or  pluries  writ, 
and  whether  the  same  shall  issue  into  the 
same  county  as  the  preceding  writ,  or  into 
a  different  county 

For  sealing  the  same 

For  entering  an  appearance  for  every  defend- 

nOl       ••••••••••••• 

Unless  an  appearance  shall  be  entered  for 
more  than  one  defendant  by  the  same  at- 
torney, and  in  that  case  for  every  addi- 
tional defendant 


£.  j.  dm 

0    2  6 

0    0  7 

0    1  0 


0    0    4 


Day  of  service 
to  be  indorsed 
on  writ,  or 
plaintiff  can- 
not enter  ap- 
pearance for 
defendant. 


3.  It  is  further  Ordered,  That  the  person  serving  a 
writ  of  summons  shall,  within  three  days  at  least  after 
such  service,  indorse  on  such  writ  the  day  of  the  week 
and  month  of  such  service,  otherwise  the  plaintiff  shall 
not  be  at  liberty  to  enter  an  appearance  for  the  defend- 
ant according  to  the  statute;  and  every  affidavit  upon 
which  such  an  appearance  shall  be  entered  shall  men- 
tion the  day  on  which  such  indorsement  was  made. 


Sheriff  to  in- 
dorse day  of 
execution  on 
capias. 


4.  It  is  further  Ordered,  That  the  sheriff  or  other 
officer  or  person  to  whom  any  writ  of  capias  shall  be 
directed,  or  who  shall  have  the  execution  and  return 
thereof,  shall,  within  six  days  at  the  least  after  the 
execution  thereof,  whether  by  service  or  arrest,  indorse 
on  such  writ  the  true  day  of  the  execution  thereof, 
and,  in  default  thereof,  shall  be  liable  in  a  summary 
way  to  make  such  compensation  for  any  damage  which 
may  result  from  his  neglect,  as  the  Court  or  a  Judge 
shall  direct. 


Rule  3  H.  T. 


5.  It  is  further  Ordered,  That  R.  2  of  H.T.  1832 

smVV<1*  **  s^a^  ^  aPP^ca^e  to  a^  writs  of  summons,  distringas, 

capias,  and  detainer,  issued  under  the  authority  of  the 
said  act,  and  to  the  copy  of  every  such  writ. 


ble  to  new 
writs. 
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6.  It  is  farther  Ordered,  That  any  alias  or  pluries       1832. 
writ  of  summons  may,  if  the  plaintiff  shall  think  it      v^v^/ 
desirable,  be  issued  into  another  county,  and  any  alias  n\e9u 

or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  Alias  and  plo- 
of  any  other  county,  the  plaintiff  in  such  case  upon  the  bedirected 
alias  or  pluries  writ  of  summons  describing  the  defend-  into  other 

.  cooDties. 

ant  as  late  of  the  place  of  which  he  was  described  in  Form  0£ 
the  first  writ  of  summons,  and  upon  the  alias  or  pluries 
writ  of  capias  referring  to  the  preceding  writ  or  writs 
'  as  directed  to  the  sheriff  to  whom  they  were  in  fact 
directed. 

7.  It  is  further  Ordered,  That  the  alias  or  pluries  Alias  or  plu- 
writ  of  summons  into  another  county  shall  be  in  the  ne9  sammons* 
following  form — 

William  the  Fourth,  &c. 

To  C  D.,  of ,  in  the  county  of ,  late  of 

,  in  the  county  of  [original  county, .] 

We  command  you,  as  before  [or  often]  we  have  com- 
manded you  &c.  [as  in  the  writ  of  summons  No.  1  in 
tie  schedule  of  the  said  act.  viz.  2  Will.  4.  c.  89.] 

And  that  the  alias  and  pluries  writ  of  capias  shall  be 
in  the  following  form — 
William  the  Fourth  &c. 

To  the  Sheriff  of 

We  command  you,  as  heretofore  we  have  commanded  Alias  or  piu- 

the  sheriff  of ,  that  you  omit  not  &c  [as  in  the 

writ  of  capias  No.  4,  in  the  schedule  of  the  said  act.] 

8.  It  is  further  Ordered,  That  in  every  writ  of  dis-  Non  omittas 
tringas  issued  under  the  authority  of  the  said  act,  a  tringas  gratis. 
non  omittas  clause  may  be  introduced  by  the  plaintiff 
without  the  payment  of  any  additional  fee  on  that 
account 

9.  It  is  further  Ordered,  That  when  the  attorney  Name  of  acton- 

bS 
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J  832,        actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name  and 
place  of  abode  of  such  attorney  in  the  country  shall 
«*7  i«  the        also  be  indorsed  apon  the  said  writ. 

coontrp  to  he 


wriCMweU*      10.  It  b  further  Ordered,  That  if  the  plaintiff  or 

tUUMt  Of  af)£A>t» 

[See  9kpjmrd  bis  attorney  shall  omit  to  insert  in  or  indorse  on  any 

11^*21*°^    w"t  or  coP^r  ^1ctco^  ""J  °^  ***  matters  required  by 
Writ  invito  the  said  act  [2  Will.  4.  c.  39.  s.  12.  and  schedule,]  to 

ft^ftf    gl^^     W#^L^4 

for  want  of       1*  °J  Dml  inserted  therein  or  indorsed  thereon,  such 
ladonenents.   writ  or  copy  thereof  shall  not  on  that  account  be  held 

void,  but  may  be  set  aside  as  irregular  upon  applica- 
tion to  be  made  to  the  Court  out  of  which  the  same 
shall  issue,  or  to  any  Judge. 

Declaring  de  11.  It  is  further  Ordered,  That  upon  all  writs  of 
bene  ease  at     capias,  where  the  defendant  shall  not  be  in  actual  cus- 

end  of  eifcht  * 

da<rs  after  tie-  tody,  the  plaintiff,  at  the  expiration  of  eight  days  after 

wStere  defcnd-  *^c  execution  of  the  writ,  inclusive  of  the  day  of  such 
ant  not  in  ac-  execution,  shall  be  at  liberty  to  declare  de  bene  esse  in 
on  capia*.  case  special  bail  shall  not  have  been  perfected.  And 
WhwT  °°a  **'  ^  t^ere  °e  several  defendants,  and  one  or  more  of  them 
other*  served,  shall  have  been  served  only  and  not  arrested,  and  the 

defendant  or  defendants  so  served  shall  not  have 
entered  a  common  appearance,  the  plaintiff  shall  be  at 
liberty  to  enter  a  common  appearance  for  him  or  them 
and  declare  against  him  or  tbem  in  chief,  and  de  bene 
esse  against  the  defendant  or  defendants  who  shall 
have  been  arrested  and  shall  not  have  perfected  special 
bail. 

Where  time  to  12.  It  is  further  Ordered,  That  in  case  the  time  for 
plead,  &c,  ex-  pleading  to  any  declaration,  or  for  answering  any 
Aufititt,  the      pleadings,  shall  not  have  expired  before  the  10th  day 

"to  reckoned  of  All8ust  m  any  year>  the  party  called  upon  to  plead, 
k<m  84th  Oct.  reply,  &e.,  shall  have  the  same  number  of  days  for 

at  if  the  decla- 
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that  purpose  after  the  24-th  day  of  October  as  if  the        1832. 
declaration  or  preceding  pleading  had  been  delivered      wv^/ 
or  filed  on  the  24th  of  October;  but  in  such  cases  it  S*u,aegene" 
shall  not  be  necessary  to  have  a  second  rule  to  plead,  ration,  &c, 
reply,  &c.  (See  2  W.  4.  c.  39.  s.  11.)  *■*  the»  &*» 

*  *  *  '  delivered. 

No  farther 

13.  It  is  further  Ordered,  That  in  case  a  Judge  JJ^Jj1*- 
shall  have  made  an  order  in  the  vacation  for  the  return  turn  writ  in 
of  any  writ  issued  by  authority  of  the  said  act,  or  any  vac*tlon  ** 
writ  of  ca.  sa.,ji.  fa.9  or  elegit,  on  any  day  in  the  vaca-  Court,  next 
tion,  and  such  order  shall  have  been  duly  served,  but  |ji™m "„*'„«• 
obedience  shall  not  have  been  paid  thereto,  and  the  issue  without 
same  shall  have  been  made  a  rule  of  Court  in  the  term  raje# 

then  next  following,  it  shall  not  be  necessary  to  serve 
such  rule  of  Court,  or  make  any  fresh  demand  of  per- 
formance thereon;  but  an  attachment  shall  issue  forth- 
with for  disobedience  of  such  order,  whether  the  thing 
required  by  such  order  shall  or  shall  not  have  been 
done  in  the  mean  time.  (See  2  W.  4.  c.  39.  s.  15.) 

14.  It  is  further  Ordered,  That  if  any  attorney  shall,  Writs  issued 
as  required  by  the  said  act,  declare  that  any  writ  of  ^hoot  autho. 

^  J  '  mJ  nty  ot  attor- 

summons  or  writ  of  capias,  upon  which  his  name  is  ney  whose 
indorsed,  was  not  issued  by  him  or  with  his  authority  dorsed^tcTbe 
or  privity,  all  proceedings  upon  the  same  shall  be  stayed. 
stayed  until  further  order.  (See  2  W.  4.  c.  39.  s.  17.) 

15.  It  is  further  Ordered,  That  every  declaration  Title  of  deda- 
shall  in  future  be  intitled  in  the  proper  Court,  and  of  ratl0D> 

the  day  of  the  month  and  year  on  which  it  is  filed  or 
delivered,  and  shall  commence  as  follows — 

Declaration  after  Summons. 
[Venue.]  A.  B.  by  E.  F.  his  attorney,  [or,  in  his  own  Commence- 
proper  person]  complains  of  C.  Z).  who  has  been  sum-  mcnt  by  8Um" 
moned  to  answer  the  said  A.  B.  &c. 
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Declaration  after  Arrest  where  the  Party  is  not  in 

Custody. 
«j£u.«  B™*-        £  yenue^  £  jj.  Y}j  E.  F.  his  attorney,  [or,  in  his  own 

Commence-  proper  person]  complains  of  C.  D.  who  has  been  ar- 
S°id^lft"  rested  at  th*  suit  of  the  said  A.  B.  &c. 

ration  on  ca- 
pias where  Declaration  where  the  Party  is  in  Custody. 

iiothi custody.  C ^ww»«]  <*.  B.  by  E.  F.  his  attorney,  [or,  in  his  own 
Commence-  proper  person]  complains  of  C.  D.  being  detained  at 
declaration  on  the  suit  of  the  said  A.  B.  in  the  custody  of  the  sheriff 

Sfenda1!iU?    ^  the  marshal  of  the  Marshalsea  of  the  Court  of 

in  custody.       K.  B.,  or  the  Warden  of  the  Fleet.] 

Declaration  qfter  the  Arrest  of  one  or  more  Defendant 
or  Defendants  and  where  one  or  more  other  Defendant 
or  Defendants  shall  have  been  served  only  and  not 
arrested. 

Commence-         [Venue.'\  A.  B.  by  E.  F.  his  attorney,  [or.  in  his  own 

ment  of  decla-  t* 

ration  against  proper  person]  complains  of  C.  D.,  who  has  been 
several  defend-  arrested  at  the  suit  of  the  said  A.  B.  [or,  being  detained 

ants,  some  of  L  ° 

whom  have  at  the  suit  of  the  said  A.  B.,  as  before,"]  and  of  G.  H., 
and^h^mhers  W^°  ^ftS  ^een  served  w^k  a  wr**  °^  C*V***  to  answer 

served.  the  said  A.  B.  &c. 

Pledges  dis-         And  that  the  entry  of  pledges  to  prosecute  at  the 

conclusion  of  the  declaration  shall  in  future  be  discon- 
tinued. 

II. 
Writs  into  the       It  is  Ordered,  That  the  writ  of  capias  and  distringas 
6™o?]Jm^  which  8haU  hereafter  be  issued  out  of  the  Superior 
Ur  and  Dw    Courts  of  law  at  Westminster  into  the  counties  palatine 

A/MM 

of  Lancaster  or  Durham  shall  be  directed  to  the 
Chancellor  of  the  county  palatine  of  Lancaster  or  his 
deputy  there,  or  to  the  Bishop  of  Durham  or  his 
Chancellor  there,  and  shall  be  in  the  following  form — 

Writ  of  Distringas. 
William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancas- 
ter or  his  deputy  there  [or,  "  To  the  Reverend  Father 
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in  God ,  by  divine  providence,  Lord  Bishop  of       1832. 

Durham,  or  to  his  Chancellor  there/']  greeting — We  «J^J 
command  you  that  by  our  writ  under  the  seal  of  our  rales. 
said  county  palatine,  to  be  duly  made  and  directed  to 
the  sheriff  of  our  said  county  palatine,  you  command 
the  said  sheriff  [or,  if  in  Durham,  that  by  our  writ 
under  the  seal  of  your  bishoprick,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durham,  you 
cause  the  said  sheriff  to  be  commanded],  that  he  omit 
not  by  reason  of  any  liberty  in  his  bailiwick,  but  that 
he  enter  the  same,  and  distrain  upon  the  goods  and 
chattels  of  C.  D.  for  the  sum  of  40*.  in  order  to  compel 

his  appearance  in  our  Court  of to  answer  A.  B. 

in  a  plea  of  trespass  on  the  case  [or,  debt,  as  the  case 
may  be],  and  how  he  shall  execute  that  our  writ  he 

make  known  to  us  in  our  said  Court  on  the day  of 

now  next  ensuing. 

Witness ,  at  Westminster,  the day  of , 

in  the year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of . 

Between  A.  B.  plaintiff,  and  C.  D.  defendant. 
Mr.  C.  D. 

Take  notice  that  I  have  this  day  distrained  on  your 
goods  and  chattels  in  the  sum  of  40*.  in  consequence 
of  your  not  having  appeared  in  the  said  Court  to 
answer  to  the  said  A.  B.  according  to  the  exigency  of 

a  writ  of  summons,  bearing  teste  on  the day  of 

,  and  that  in  default  of  your  appearance  to  the 

present  writ  within  eight  days  inclusive  after  the  return 
hereof,  the  said  A.  B.  will  cause  an  appearance  to  be 
entered  for  you,  and  proceed  thereon  to  judgment  and 
execution,  or  [if  the  defendant  be  subject  to  outlawry] 
will  cause  proceedings  to  be  taken  to  outlaw  you. 
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1832.  Writ  of  Capias. 

B^7p/      William  the  Fourth,  &c. 

rales.  To  the  Chancellor  of  our  county  palatine  of  Lancas- 

ter, or  bis  deputy  there,   [or,   "To  the  Reverend 

Father  in  God ,  by  divine  providence  Lord  Bishop 

of  Durham,  or  to  his  Chancellor  there,"]  greeting — 
We  command  you  that  by  our  writ  under  the  seal  of 
our  said  county  palatine  to  be  duly  made  and  directed 
to  the  sheriff  of  our  said  county  palatine,  you  command 
the  said  sheriff  [or,  if  in  Dur/utm,  that  by  our  writ 
under  the  seal  of  your  bishoprick,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durham,  you 
cause  the  said  sheriff  to  be  commanded  that  be  omit 
not  by  reason  of  any  liberty  in  his  bailiwick,  but  that 

he  enter  the  same,  and  take  C.  D.,  of ,  if  he  shall 

be  found  in  his  bailiwick,  and  him  safely  keep  until  he 
shall  have  given  him  bail  or  make  deposit  with  him 
according  to  law  in  an  action  on  promises,  [or9  of  debt 
&c]  at  the  suit  of  A.  2?.,  or  until  the  said  C.  D.  shall 
by  other  lawful  means  be  discharged  from  his  custody: 
And  that  he  further  command  him,  that*  in  execution 
thereof,  he  do  deliver  a  copy  thereof  to  the  said  C  D  ; 
and  that  the  said  writ  do  require  the  said  C.  D.  to  take 
notice,  that  within  eight  days  after  execution  thereof 
on  him,  inclusive  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  in  for  him  in  our 

Court  of to  the  said  action;  and  that,  in  default 

of  his  so  doing,  such  proceedings  may  be  had  and 
taken  as  are  mentioned  in  the  warning  thereunto 
written  or  indorsed  thereon;  and  that  he  further 
command  the  said  sheriff,  that,  immediately  after  the 
,  execution  thereof,  he  do  return  that  writ  to  our  said 
Court,  together  with  the  manner  in  which  he  shall 
have  executed  the  same,  and  the  day  of  the  execution 
thereof;  or  that,  if  the  same  shall  remain  unexecuted, 
then  that  he  do  so  return  the  same  at  the  expiration  of 
four  calendar  months  from  the  date  thereof,  or  sooner 
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if  he  shall  be  thereto  required  by  order  of  the  said       1832. 
Court,  or  by  any  Judge  thereof.    Witness ,  at      V^K^-/ 

i                 i         *  Regulaa  gene- 

Westminster,  the day  of rales. 

Memorandum  to  be  subscribed  to  the  Writ* 
N.  B.  This  writ  is  to  be  executed  within  four  calen- 
dar months  from  the  date  hereof,  including  the  day  of 
such  date,  and  not  afterwards. 

Warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained 
on  this  writ,  or  if  a  defendant,  being  arrested  thereon, 
shall  go  to  prison  for  want  of  bail,  the  plaintiff  may 
declare  against  such  defendant  before  the  end  of  the 
term  next  after  such  detainer  or  arrest,  and  proceed 
thereon  to  judgment  and  execulion. 

£.  If  a  defendant,  being  arrested  on  this  writ,  shall 
have  made  a  deposit  of  money  according  to  the  stat. 
7  &  8  G.  4.  c.  71,  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  plaintiff  will  be  at  liberty 
to  enter  a  common  appearance  for  the  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

3.  If  a  defendant  having  given  bail  on  the  arrest 
shall  omit  to  put  in  special  bail  as  required,  the  plain- 
tiff may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this 
writ  and  not  arrested  thereon,  shall  not  enter  a  common 
appearance  within  eight  days  after  such  service,  the 
plaintiff  may  enter  a  common  appearance  for  such 
defendant,  and  proceed  thereon  to  judgment  and  exe- 
cution. 

Indorsements  to  be  made  on  the  Writ  of  Capias. 
Bail  for  £ ,  by  affidavit. 

Bail  for  £ ,  by  order  [naming  the  Judge  making 

the  order]  dated  the day  of . 

This  writ  was  issued  by  E.  F.  of ,  attorney  for 

the  plaintiff  [or  plaintiffs]  within  named. 

This  writ  was  issued  in  person  by  the  plaintiff  within 
named  [mention  the  city  or  parish,  and  also  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  the 
plaintiffs  residence,  if  any  such  there  be.] 

(Signed  by  all  the  Judges.) 
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1882. 

v^v^/      In  the  matter  of  the  Estate  and  Effects  of  Catherine 

Cholmondeley,  deceased. 

By  a  marriage  T)Y  an  indenture  bearing  date  7  April  1814,  and 
SoooT^u  made  between  Sir  Philip  Francis  and  Catherine 

vested  in  trus-  Francis,  his  daughter,  of  the  first  part,  G.  J.  Choi- 
pay  the  ime-  °  **ondeley  of  the  second  part,  Alexander  Baring,  Philip 
rest  to  the  Francis,  George  James  Earl  of  Cholmondeley,  and  the 
wife  for  his  Right  Honourable  Charles  Arbuthnot,  of  the  third 
Jjfe,  ?fter  j"8  part,  it  was  recited  that  a  marriage  was  intended  to  be 
husband  for      had  and  solemnized  between  the  said  Catherine  Francis 

niaindwto"  anc*  ^eor8e  J<*™e*  Cholmondeley,  and  it  was  agreed  by 

the  wife  for  the  parties  to  the  said  indenture,  that  the  said  A. 

iTJowe'r  of b  Bari»8>  P-  Francu,  &c,  their  executors,  administra- 

appointment  tors  and  assigns,  should  stand  and  be  possessed  of  the 

children,  if  sum  of  20,000/.  in  the  said  indenture  mentioned,  and 

any,  and  in  the  interest  thereafter  to  accrue  due  thereon,  upon 

issue,  then  on  certain  trusts  in  the  said  indenture  mentioned,  for  the 

SfsSJS  to benefit  of  the  said  Sir  p- Franci*  durin«  Ws  life ; and 

such  direction  from  and  after  his  decease  for  the  benefit  of  the  said 
ment  aT»he~  ^*  ^'  Cholmondeley  during  his  life;  and  from  and  after 
sDould  make    the  decease  of  the  survivor  of  them,  the  said  Sir  P. 

by  will,  in  case   __         .         ,^»^i»»         «  *        *       i      i         «       a    i 

she  died  in  her  Francts  and  G.  J.  Lholmondeley,  for  the  benefit  of  the 
husband's  life-  said  a  Francis  during  her  life;  and  from  and  after  the 

time,  or  by  °  • 

deed  or  will  in  decease  of  the  survivor  of  them  the  said  Sir  P.  Francis, 
should  survive  ^"  *'"  Cholmondeley  and  C.  Francis,  upon  certain  trusts 
her  husband,    in  the  said  indenture  mentioned,  for  the  benefit  of  the 

and  in  default  .  *  Al_         • ,  A,        .    .       ,    ,  .  •  A, 

of  such  ap-  lssue  °*  t"e  8alc*  then  intended  marriage,  m  case  there 
pointmentby    should  be  any  such  issue.    And  it  was  by  the  said 

her,  in  trust      .    _  *,,■<■•  i 

for  her  next  of  indenture  agreed  and  declared  between  the  parties 
5-i  •ThI wife  thereto,  that  in  case  there  should  be  no  child  of  the 

died  in  the 

lifetime  of       said  6.  J.  Cholmondeley  by  the  said  C.  Francis,  his 

having8bvnher  fc^en  *ntended  wife,  or  in  case  there  should  be  no  child 
will  appointed  who  should  arrive  at  the  age  of  twenty-one  years,  or  be 
to  certain  de-   married  if  a  daughter,  then  and  in  such  case  the  said 

scribed  per- 
sons:— Held,  that  legacy  duty  was  payable  in  respect  of  it. 
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A.  Baring,  P.  Fronds,  &c.  their  or  his  executors,  1832. 
administrators  and  assigns,  should  stand  possessed  of  V-Tv*w/ 
and  interested  in  the  whole  of  the  said  sum  of  20,000/.  Cholmom db- 
upon  and  for  such  trusts,  intents  and  purposes,  and  L£Ya 
subject  to  such  powers,  provisoes,  conditions,  and 
declarations,  as  the  said  C  Francis,  notwithstanding 
coverture,  during  the  joint  lives  of  herself  and  the  said 
G.  J.  Cholmondeley,  by  her  last  will  and  testament  in 
writing,  or  any  testamentary  instrument  or  appointment 
in  the  nature  of  a  will,  or  any  codicil  or  codicils  thereto, 
to  be  by  her  signed  and  published  respectively  in  the 
presence  of  and  to  be  attested  by  two  or  more  credi- 
ble witnesses,  or  as  the  said  C.  Francis  in  the  event 
of  her  surviving  the  said  G.  J.  Cholmondeley,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing, 
with  or  without  power  of  revocation  and  new  appoint- 
ment, to  be  by  her  after  the  decease  of  the  said  G. «/. 
Cholmondeley  sealed  and  delivered  in  the  presence  of 
and  to  be  attested  by  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament,  or  appointment  in 
the  nature  of  a  will,  or  any  codicil  or  codicils  thereto, 
to  be  by  her  signed  and  published  respectively,  in  the 
presence  of  and  to  be  attested  by  the  like  number  of 
credible  witnesses,  should  direct  or  appoint.  And  in 
default  of  any  such  direction  or  appointment,  and  so 
far  as  any  such  direction  or  appointment  should  not 
extend,  it  was  thereby  declared  and  agreed  that  the 
said  A.  Baring,  P.  Francis,  &c.  their  executors,  ad- 
ministrators and  assigns,  should  stand  possessed  of  and 
interested  in  the  whole  of  the  aforesaid  sum  of  20,000/. 
and  the  interest  or  annual  proceeds  thereof,  in  trust 
for  such  person  or  persons  as  would,  at  the  decease  of 
the  said  C.  Francis,  be  entitled  to  her  personal  estate 
as  next  of  kin,  according  to  the  statutes  for  the  distri- 
bution of  the  personal  estate  of  persons  dying  intestate, 
if  the  said  C  Francis  had  died  intestate  and  without 
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1832.       having  been  married.     The  said  sum  of  20,000/.  was 
v-^/^ta/      the  property  of  the  said  Sir  P.  Francis.     The  marriage 
Cholmonde-  to°k  place  shortly  after  the  date  of  the  above  indenture, 
LEY*         but  there  were  no  children.    Mrs.  Cholmondeley  after- 
wards duly  made  the  will  and  codicil  next  following, 
and  afterwards  died,  leaving  her  husband,  Mr.  Chol- 
mondeley, her  surviving. 

"  This  is  the  last  will  and  testament  of  me  C.  Chol- 
mondeley. Whereas  I  am  by  my  marriage  settlement 
empowered  in  circumstances  therein  described  to 
dispose  of  the  sum  of  2Q,000/.  I  hereby  give,  subject 
to  the  provisions  of  the  settlement,  one  moiety  thereof 
to  my  beloved  husband,  and  direct  the  other  moiety  to 
be  distributed  as  follows:  To  my  niece  M.E.  Johnson 
4000/.,  to  my  niece  C.  Johnson  1000/.,  and  further  I 
bequeath  the  sum  of  5000/.  to  J.  W.  Warren,  Esq. 
and  J.  Angerstein  of  Cumberland  place,  Esq.,  in  trust, 
that  they  pay  the  annual  proceeds  thereof  in  moieties 
to  my  brother  and  his  wife  Eliza,  during  their  respec- 
tive lives,  the  portion  of  the  latter  to  be  received  and 
enjoyed  by  her  independently  of  my  brother,  or  of  any 
other  husband  with  whom  she  may  hereafter  marry. 
And  further,  that  on  the  death  of  my  brother  or  his 
wife  Eliza,  his  or  her  moiety  shall  be  paid  to  the 
survivor  during  his  or  her  life,  to  be  held  by  them 
respectively  in  like  manner  as  their  original  moieties, 
and  that  at  the  death  of  such  survivor  they  my  said 
trustees  divide  the  capital  of  the  said  5000/.  between 
such  of  the  daughters  of  my  said  brother  and  his  wife 
Eliza  as  shall  be  living,  the  share  of  each  to  be  paid  to 
her  on  her  coming  of  age,  or  being  married  with 
consent  of  guardians,  and  the  shares  of  such  as  may 
die  under  age  and  unmarried,  to  be  added  to  the  shares 
of  the  survivors,  and  be  considered  as  part  of  their 
original  shares ;  and  if  it  shall  eventually  happen  that 
any  part  of  the  last  mentioned  moiety  of  the  said 


in  the  Third  Year  of  WILLIAM  IV.  IS 

20,000/.  shall  not  be  herein  disposed  of,  I  give  the        1832* 
same,  together  with  all  other  property  which  may  be      V,^K*-^ 
mine,  either  in  possession  or  reversion,  to  my  beloved   Cholmokdi- 
husband,  whom  I  constitute  my  residuary  legatee  and         LEr* 
sole  executor. 

Catherine  Cholmondeley. 
Witness,  Katherine  Dunlcinfield. 

J.  Lloyd  Dunkinjield. 
November  13,  1820." 
The  following  was  the  codicil. 
"  Codicil    to    my  will.       Whereas,  by  the  recent 
decease   of    my    dear  niece    Catherine  Johnson,    the 
legacy  of  1000/.,  which  I  bequeathed  to  her  in  my 
will,  is  become  void.     I  now  direct  that  the  said  1000/. 
be  equally  divided  between  my  dear  sister  M.  Johnson 
and  my  niece  M.  E.  Johnson. 

Catherine  Cholmondeley. 
April  5,  1822." 

Administration,  with  the  will  and  codicil  annexed  of 
Mrs.  Cholmondeley,  was  afterwards  granted  to  Earl 
Romney  and  Lord  Braybrooke,  the  executors  of  the 
will  of  Mr.  Cholmondeley,  who,  having  survived  his  wife, 
died  on  or  about  5  November  1813,  without  having 
proved  her  will. 

An  order  grounded  on  42  Geo.  3.  c  99.  s.  2.  was 
obtained  against  the  above  administrators,  and  also 
against  Messrs.  A.  Baring,  Francis,  and  Arbuthnot,  the 
trustees  for  the  execution  of  the  will,  for  not  accounting 
for  legacy  duties  on  an  affidavit  stating  the  above  facts. 

Temple  and  P.  H.  Abbot  for  the  administrators, 
showed  cause  against  the  order  being  made  absolute. 
It  will  be  argued  that  the  testamentary  disposition  of 
Mrs.  Cholmondeley,  being  an  appointment  at  her  will 
and  pleasure,  constitutes  a  legacy  under  55  Geo.  3. 
c.  184.  schedule  No.  III.    The  wording  of  the  existing 
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1832.       law  affords  a  distinction  from  that  of  preceding  enact- 
v^v^/      ments,  which  relieves  the  administrators  from  much  of 

In  re  / 

Cholmonde-  the  difficulty  which  might  have  otherwise  arisen ;  for 
LEY  *        the  schedule  of  55  Geo.  3  makes  the  legacy  duty  charge- 
able as  follows. 

"  For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value  of  20/.  or 
upwards,  given  by  any  will  or  testamentary  instrument 
of  any  person  who  shall  have  died  after  the  5th  April 
1805,  either  out  of  his  or  her  personal  or  moveable 
estate,  or  out  of  any  monies  to  arise  by  the  sale,  mort- 
gage or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  part  thereof,  and  which  shall  be  paid, 
delivered,  retained,  satisfied  or  discharged,  after  the 
Slst  August  1815." 

Is  this  disposition  a  "  will  or  testamentary  instru- 
ment" of  personal  estate  of  the  testatrix,  so  as  to  incur 
the  above  duty?  Now,  first,  the  property  disposed  of 
was  not  personalty  applicable  as  assets  for  payment  of 
Mrs.  Cholmondeleys  debts.  The  legal  interest  in  it 
was  in  the  trustees  of  the  settlement,  and  the  objects  of 
Mrs.  Cholmondeley's  appointment  take  not  by  her  tes- 
tamentary disposition,  but  under  the  settlement.  Now 
had  45  G.  3.  c.  38.,  the  duties  in  which  are  repealed* 
by  65  G.  3.  c.  184,  remained  in  force,  the  case  would 
have  been  more  difficult;  for  while  the  existing  act 
strictly  confines  the  duty  in  respect  of  legacies,  to  lega- 
cies given  by  will  or  testamentary  instrument  "  out  of 
the  personal  estate  of  the  testator,"  45  G.  3.  c.  38. 
enacted,  by  section  four,  that  every  gift  by  will  or  tes- 
tamentary instrument  of  any  person  dying  after  the 
passing  of  this  act  which  by  virtue  of  any  such  will,  &c. 
shall  have  effect  or  be  satisfied  out  of  the  personal 
estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  /tare  power  to  dispose  qf 
as  he  or  they  shall  think  Jit  (a).    The  object  of  45  G.  3. 

(a)  Omitted  in  55  G.  5.  c.  184. , 
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was.  to  prevent  testamentary  gifts  from  being  made        1832. 
under  the  form  of  appointments  in  pursuance  of  trust      N^v^/ 
deeds,  so  as  to  defraud  the  revenues  arising  from  legacy  Chulmonde- 
duty;  then  the  fact  that  this  money  was  vested  in  trus-         LEY* 
tees  in  order  to  secure  Mrs,  Cholmondeley  against  par- 
ticular risks,  and  for  no  purpose  contemplated  by  the 
legacy  acts,  would  have  exempted  this  property  from 
duty  even  under  that  act. 

The  question  then  is  this — Does  this  power  of 
appointment  give  the  party  in  whom  the  authority  to 
appoint  is  vested,  such  an  absolute  interest  in  the  pro- 
perty to  be  disposed  of  as  will  make  it  the  personal 
estate  of  that  party?  Now  if  personalty  is  given  to 
trustees  for  such  purposes  as  A.  B.  shall  by  deed 
or  will  appoint,  and  an  appointment  is  accordingly 
made  under  such  general  power,  the  property  passes  to 
the  appointee,  subject  in  his  bands  to  payment  of  such 
previous  claims  of  the  creditors  of  A*  B.  as  would  have 
been  payable  out  of  his  personal  estate.  Such  ap- 
pointee is  considered  as  a  trustee  for  the  creditors  to 
the  extent  of  those  claims.  But  the  executor  of  the 
appointor  need  be  no  party  to  the  bill  of  the  creditors, 
for  they  take  it,  not  as  his  personal  assets,  but  charge 
the  appointee  as  their  trustee  in  equity  in  respect  of  a 
benefit  given  to  him  which  ought  to  be  given  to  them : 
see  per  Sir  John  Leach,  in  Jenney  v.  Andrews  (a).  That 
doctrine  of  equity  rests  on  the  absolute  vesting  of  the 
personalty  in  A.  B.  the  appointor,  which  subjects  it  to  the 
demands  of  his  creditors,  though  a  general  power  of 
appointment  has  been  exercised  in  favour  of  particular 
persons;  but  it  does  not  apply  to  a  case  like  the  present, 
where  not  only  had  Mrs.  Cholmondeley,  the  testatrix,  no 
interest  in  or  power  over  the  fund  during  her  lifetime, 
but  would  have  had  no  power  of  disposing  of  it  by  will 
had  she  bad  children.    Again,  this  is  a  stronger  case 

(a)  6  Madd.  R.  $64. 
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1832.        than  Bradley  v.   Westcott  (a),  for  here  a  preceding 
T  estate  in  the  husband  intervened.    Then  the  rule  of 

Inre  m 

Cholmomde-  equity,  that  where  personalty  is  given  to  A.  for  life, 
LEr<  then  to  B.  for  life,  remainder  to  C.  for  life,  remainder 
to  such  persons  as  B.  shall  appoint,  it  is  only  consi- 
dered as  property  subject  to  the  mere  performance  of 
a  trust  by  the  appointor,  and  not  as  his  personal 
estate,  liable  to  the  payment  of  his  debts.  Bradley  v. 
Westcott  recognized  that  distinction.  Personalty  was 
there  given  by  the  terms  of  "  all  personal  estate"  for 
the  sole  use  of  the  testator's  wife  for  life,  to  be  at  her 
disposal  during  her  life,  and  to  such  persons  as  she 
should  appoint  after  her  death  by  her  will.  She  ap- 
pointed and  bequeathed  by  will  "  all  my  personal  estate" 
and  "  all  my  estate  and  interest  therein"  generally  to 
trustees;  and  the  question  was,  whether,  under  such 
a  description,  the  above  personalty,  subjected  to  a 
general  power  of  disposal,  did  or  did  not  pass  to 
them  as  the  personal  estate  of  the  testatrix;  and  the 
court  held  that  they  did  not.  [Bay  ley  B.  As  her 
appointment  did  not  refer  to  the  power,  the  will 
operated  not  under  it,  but  exclusively  of  it.]  Sir  W. 
Grant  said,  "  the  distinction  is  perhaps  slight  which 
exists  between  a  gift  for  life  with  a  power  of  appoint- 
ment superadded,  and  a  gift  to  a  person  indefinitely, 
with  a  superadded  power  to  dispose  by  deed  or  will. 
But  the  distinction  is  perfectly  established,  that  in  the 
latter  case  the  property  vests.  A  gift  to  A.,  and  to 
such  persons  as  he  shall  appoint,  is  absolute  property 
in  A.  without  an  appointment;  but  if  it  is  to  him  for 
life,  and  after  his  death  to  such  person  as  he  shall 
appoint  by  will,  he  must  make  an  appointment  in  order 
to  entitle  that  person  to  any  thing.  If  that  distinction 
exists  it  is  impossible  that  the  power  can  be  executed 
by  the  very  words  by  which  property  is  given."    That 

(a)  lSV«ry,  445. 
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passage  recognizes  the  doctrine  contended  for,  which       1832. 
is  also  to  be  found  in  Lovell  v.  Knight  (a).    In  this      ^"^ 
case  the  ultimate  limitation  of  the  settlement  was  to  the  Cbolhowdo 
next  of  kin  of  Mrs.  Cholmondeley :  had  Mrs.  Cholmon-        UT~ 
deley  made  no  appointment,  her  next  of  kin  would  have 
taken  under  the  settlement,  exactly  as  if  it  had  been  given 
to  them  by  name  and  by  no  testamentary  disposition. 
The  abandonment  of  the  probate  duty  by  the  crown 
is  a  tacit  admission  that  this  is  not  that  "  personal 
estate9*  of  the  appointor  on  which  that  duty  is  imposed* 
Then  unless  the  counsel  for  the  crown  can  show  some 
distinction  by  which  duty  is  chargeable  on  a  legacy  of 
property  which  is  not  liable  to  probate  duty  qu&  per- 
sonal estate,  a  legacy  in  the  ordinary  terms  of  Mrs. 
Cholmondeley'*  personal  estate,  is  necessarily  of  per- 
sonal estate,  and  as  such  is  liable  to  probate  duty, 

Lowndes  and  Fottett  for  the  trustees  of  the  settle- 
ment* The  trustees  appear  here  by  agreement  with 
the  crown  officers,  but  none  of  the  legacy  duty  acts 
compel  them  to  do  so  or  authorize  the  crown  to  proceed 
against  them  in  any  manner.  Supposing  that  this  were 
a  legacy  liable  to  duty,  no  means  of  recovering  it  are 
provided,  which  affords  the  inference  that  it  was  not 
intended  to  be  imposed  in  this  case.  The  act  ASt  G.  3. 
c.  99.  s.  2.  only  gives  power  to  call  on  executors  and 
administrators  to  account.  Stat.  36  6.  3.  c.  52.  s.  5. 
and  its  schedule,  show  that  according  to  the  form  of  the 
receipt  provided  by  the  latter,  the  receipt  is  for  a 
legacy  received  out  of  the  personal  estate  of  the 
deceased.  Sect.  6  enacts,  "  that  the  duties  hereby 
imposed  shall  in  all  cases  in  which  it  is  not  hereby 
otherwise  provided,  be  accounted  for,  answered  and 
paid  by  the  person  or  persons  having  or  taking  the 

(a)  3  Sim.  R.  275. 
VOL.  III.  C 
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1882,       turthen  of  the  execution  of  the  will  or  other  testament- 
jT  ary  instrument,  or  the  administration  qf  the  personal 

Cbolmovdb-  estate  of  any  person  deceased,  upon  retainer  for  his, 
****'  her,  or  their  own  benefit,  or  for  the  benefit  of  .any 
other  person  or  persons,  of  any  legacy  or  any  part  of 
any  legacy,  or  of  the  residue  of  any  personal  estate  or 
any  part  of  such  residue,  which  he,  she,  or  they  shall 
be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  the  benefit  of  any  other 
person  or  persons,  and  also  upon  making  payment  or 
other  satisfaction  or  discharge  whatsoever  of  any  legacy 
or  any  part  of  any  legacy,  or  of  the  residue  of  any  per* 
sonal  estate  or  any  part  of  such  residue,  to  which  any 
other  person  or  persons  shall  be  entitled."  Then  the 
persons  designated  by  the  act  are  those  who  have  taken 
on  them  the  burden  of  the  will.  The  executors  of  the 
husband  could  not  "  retain  or  pay;"  but  it  is  only  out 
of  such  payment  or  retainer  that  the  legacy  duty  is 
payable.  Then  if  an  information  is  filed  by  the  crown 
against  the  trustees,  they  may  dispute  the  authority  so 
to  do,  as  assumed  without  warrant  by  any  enactment. 
If  Mrs*  Chohnondeley  had  made  no  will,  the  next  of  kin 
would  have  taken  under  the  settlement,  free  of  legacy 
duty*  The  45  6.  3.  c.  28.  s.  4.  first  imposed  legacy 
duty  on  legacies  charged  on  real  estate,  so  that  it 
became  necessary  to  make  the  trustees  of  a  real  estate 
liable  to  duty,  they  having  control  over  the  estate. 
Now  in  Attorney-General  v.  Jackson  (a)  it  was  held, 
that  trustees,  in  order  to  be  liable,  must  have  control 
over  the  estate,' and  have  power  to  retain;  but  there  is 
no  such  provision  in  the  schedule  No.  III.  of  55  G.  3* 
c.  184,  under  which  the  crown  here  proceeds.  Then  the 
duty  does  not  attach  under  the  existing  act,  for  this 
is  not  "  given  out  of  Mrs.  C.'s  personal  or  moveable 

(«)  ArU$,  Vol.  II,  50. 
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estates"  nor  is  it  "  charged  upon  her  real  estate."  (a)       1832. 
[Lord  Lyndhursi  C.B.  The  words  contained  in  46  6. 8.      *y*^ 
and  which  might  have  applied,  are  now  omitted  in  55  Cholmonde. 
G.  8.    The  duties  are  only  payable  at  present  under        "*• 
the  latter  act,  but  the  words  may  have  been  omitted 
on  the  supposition  that  they  were  unnecessary,  and 
that  those  which  remained  were  sufficient,  and  of  a  like 
import.]    But  under  either  act  can  the  gift  of  an  estate 
apply  to  the  execution  of  a  power  where  the  property 
is  taken  by  the  appointees,  not  under  a  will,  but  under 
a  marriage  settlement  ? 

The  Solicitor-General  (Sir  W.  Home),  Amos,  and 
Sir  George  Grey,  for  the  crown.  Are  the  sums  given 
by  the  testamentary  instrument  executed  by  Mrs.  ChoU 
mondeley,  "  legacies"  within  this  act  for  the  purposes 
of  revenue?  First,  the  crown-  must  show  this  to  be  a 
testamentary  instrument;  and  if  it  is  established  to  be 
such*  is  it  a  will  "  giving"  a  part  of  the  property,  or  an 
execution  of  a  power  of  appointment  alluded  to  by  the 
statutes,  and  therefore  subject  to  legacy  duty?  Now 
the  words  of  the  schedule  No.  HI.  of  55  G.  3.  c.  184. 
are  not  to  be  construed  in  the  limited  manner  contended 
for;  for  stat.  36  G.  3.  c.  52.  shows  clearly  that  a  duty 
is  imposed,  not  only  on  that  which  is  absolutely  the  per- 
sonal property  of  the  testator,  but  also  on  property 
over  which  he  executes  a  power,  by  an  instrument 
which  taken  per  se  is  not  merely  his  will,  though  with- 

(a)  55  Geo.  S.  c.  184.  Schedule!  No.  III.  being,  «  For  every  legacy  spa* 
cific  or  pecuniary,  or  of  any  other  description  of  the  amount  or  value  of 
20i.  or  upwards*  given  by  any  will  or  testamentary  instrument  of  any  person 
who  shall  have  died  after  the  5th  April  1805,  either  out  of  his  or  horper- 
stud  or  memaUe  estate,  or  out  of  or  chargod  upon  Us  or  her  real  or  heritable 
mate,  or  out  of  any  monies  to  arise  by  the  sale*  mortgage,  or  other  dispo- 
sition of  his  or  her  real  or  heritable  estate,  or  any  part  thereof,  and  which 
shall  be  paid,  delivered,  retained,  satisfied  or  discharged,  after  the  51st 
August  1815." 

c2 
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1832.  out  it  nothing  would  pass  to  the  legatee.  Though  the 
v^*^,/  amount  of  duties  given  by  36  G.  3.  c.  52.  be  altered, 
Cholmohdep  the  legislative  declaration  of  what  a  legacy  is,  is  con- 
f  *Y-  tained  in  sections  2  and  7,  and  is  still  law.  The  latter 
section  explains  the  legacies  on  which  the  duty  is  in- 
tended to  be  laid  by  the  former  and  enacting  clause,  and 
without  making  a  new  provision  interprets  and  defines 
the  meaning  of  the  words  in  that  section,  "  legacies 
given  by  will  or  testamentary  instrument  out  of  the 
personal  estate  of  the  deceased,"  to  be,  not  only  those 
which  are  payable  out  of  the  personal  estate,  strictly 
so  called,  of  the  deceased,  but  those  also  which  are 
payable  out  of  the  personal  estate  which  the  party  had 
power  to  dispose  of.  Now  the  terms  in  which  the  duty 
is  imposed  in  the  schedule  of  55  G.  3.  c.  184.  coincide 
with  sect.  2  of  36  G.  3.  c.  52.,  which  imposed  duties  as 
follows:—"  Upon  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description,  of  the  amount  or  value  of 
20/,  or  more,  given  by  any  will  or  testamentary  instru- 
ment of  any  person  who  shall  die  after  the  passing  of 
this  act,  out  of  the  personal  estate  of  the  person  so 
dying,  and  also  upon  the  clear  residue  and  upon  every 
part  of  the  clear  residue  of  the  personal  estate  of  every 
person  who  shall  so  die,  whether  testate  or  intestate, 
and  leave  personal  estate  of  the  clear  yearly  value  of 
200/.  or  upwards,  which  shall  remain  after  deducting 
debts,  funeral  expenses,  and  other  charges  and  spe- 
cific and  pecuniary  legacies,  if  any,  whether  the  title  to 
such  residue,  or  to  any  part  thereof,  shall  accrue  by  vir- 
tue of  any  testamentary  disposition  or  upon  intestacy," 
(amount  of  duty); — with  a  proviso  that  the  act  shall 
not  extend  to  charge  with  any  duty  any  legacy  or  resi- 
due of  any  personal  estate  given  or  passing  to  or  for 
the  benefit  of  the  husband  or  wife  of  the  deceased,  or 
of  any  of  the  royal  family.  Then  these  enacting  words 
being  repeated  in  the  schedule  of  55  G.  3.  must  be 
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construed  in  the  sense  in  which  they  are  explained  in       1832. 
36  G.  3.  c.  52.  s.  7.  viz.  that  any  gift  by  will  or  testa-      V^v-^/ 
inentary  instrument,  which  shall  by  virtue  thereof  have  Cholmondc- 
effect  or  be  satisfied  out  of  the  personal  estate  of  such        lBY* 
person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or  she 
shall  think  fit,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  meaning  of  that  act.    Then  the  omis- 
sion of  the  words  in  italic  out  of  the  44  G.  3.  c.98.  sched. 
A.,  45  G.  3.  c.  28.  s.  1 .,  and  48  G .  3.  c.  140.  sched.  part 
III.  does  not  exempt  Mrs.  Cholmondeley's  legacies  from 
duty;  for  sect.  7  of  36  G.  3.  c.  52.  expounds  the  terms 
which,  as  used  in  sect.  2  of  that  act,  correspond  with 
the  schedule  of  55  G.  3.  by  showing  that  legacy  duty 
attaches  on  personal  estate  of  which  the  testatrix  had 
the  disposition  within  sect.  7. 

Again,  the  proviso  in  36  G.  3.  c.  52.  s.  2.  for  exempt* 
ing  from  duty  a  gift  or  devolution  from  the  wife  to  the 
husband,  or  vice  vers&,  is  repeated  in  the  schedule  of 
55  G.  3.  That  shows  that  but  for  the  provisoes  in  those 
acts  such  a  gift  would  have  been  liable  to  duty.  Now  as 
such  a  legacy  could  only  be  given  by  means  of  a  power, 
those  acts  include  the  present  case.  But  the  words  of 
55  G.  3.  "  his  or  her  personal  estate,"  are  sufficient  to 
include  the  20,000/.  settled  by  the  father  of  Mrs.  Choi- 
mondeley;  for  it  is  personalty  of  which  she  might  dis- 
pose. The  objects  of  the  settlement  were  to  provide  for 
Mrs.  C.  during  her  life,  for  her  issue,  if  any,  and,  sub- 
ject to  them,  to  let  the  sum  settled  be  considered  her 
property  absolutely,  to  be  liable  to  her  disposal  by  will 
on  her  death  without  issue.  Her  legatee  might  file  a 
bill  for  his  legacy,  not  directly  against  the  trustees  of 
the  settlement,  but  against  the  executors  or  adminis- 
trators of  Mrs.  Chohnondeley,  who  had  died  without 
proving  her  will,  as  representing  her  personal  estate* 
The  executors  might  then  file  a  bill  against  the  trustees, 
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1838.      praying  that  the  trusts  of  the  settlement  may  be  exe- 
j  cuted,  and  that  the  money  settled  should  be  paid  to 

Cboucohde-  the  executors,  who  as  such  were  legally  entitled  to 
UT*  claim  the  personal  estate  by  the  probate  or  administra- 
tion which  the  will  annexed  granted  to  them.  It  may 
happen  that  the  crown  has  no  remedy  against  the 
trustees  for  the  legacy  duty,  unless  they  chose  them- 
selves to  pay  the  legatees ;  in  which  event  they  would 
be  fixed  as  executors  of  the  will,  and  liable  to  legacy 
duty  as  such.  It  appears  from  Sugden  on  Powers,  337, 
5th  edit,  that  though  a  will  of  a  married  woman  under 
a  power  which  could  only  be  exercised  by  will,  cannot 
be  revoked  by  deed  of  a  subsequent  date,  it  is  in  other 
respects  analogous  to  a  will  executed  without  such 
power.  Both  cases  equally  require  that  a  probate  or 
administration  shall  be  taken  out,  so  as  to  entitle  the 
representative  to  claim  the  personalty  in  order  to  per- 
form the  testator's  directions;  then  he,  not  the  legatee, 
must  sue  the  trustee  as  a  debtor  to  the  estate. 

Car.  adv.  tult. 

Lord  Lyndhurst  C.  B.  afterwards  delivered  the  judg- 
ment of  the  court. — This  was  a  question  arising  out  of 
stat.  55  6. 3.  c.  184.  imposing  duties  on  legacies.  The 
facts  of  the  case  were  these:  Upon  the  marriage  of  Mrs. 
Ckoimondeley  the  sum  of  20,000/.  was  vested  in  trus* 
tees,  upon  trust,  as  far  as  related  to  the  income  arising 
out  of  that  money,  to  her  father  for  life,  and  to  her 
husband  for  life;  and,  in  the  event  of  her  surviving,  to 
her  for  life;  and  in  the  event  of  her  having  no  children* 
with  a  power  to  her  to  appoint  that  sum  of  money* 
The  result  was,  that  she  had  no  children,  and  she 
made  a  testamentary  appointment,  conformably  to  the 
authority  that  was  thus  given. 

The  question  is,  whether  money  taken  under  that 
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testamentary  appointment  is  subject  to  the  legacy  duty  1892. 
imposed  by  55  G.  3.  c.  184.  By  the  schedule  annexed  V^v**/ 
to  55  G.  3.  c.  184,  the  duty  is  imposed  upon  every  Cholmovos- 
legacy  payable  out  of  the  personal  estate  of  the  testator*  LBT< 
It  was  contended  at  the  bar,  that  this  was  not  a  legacy 
payable  out  of  the  personal  estate  of  the  testator,  and 
therefore  that  it  did  not  eome  within  the  words  or 
within  the  meaning  of  the  act,  and  that  the  duty  there- 
fore was  not  payable.  In  order  to  come  to  a  right  con- 
clusion upon  this  subject,  it  is  necessary  to  advert  to  the 
previous  acts  imposing  duties  upon  legacies.  The  three 
first  acts,  90  G.  S.  c.  28.,  23  G.  S.  c.  58.,  and  29  G.  8. 
c.  51.,  impose  the  duties  upon  a  receipt  or  acquit* 
tance  given  upon  the  payment  of  legacies  left  by  any 
will,  in  general  terms;  leaving  the  court  to  define  what 
was  intended  by  the  word  "  legacy"  within  the  meaning 
of  those  acts  of  parliament.  In  the  next  act,  namely,  36 
G.  3.  c.  52.  it  is  enacted,  by  the  clause  imposing  the  duty, 
that  the  duty  shall  be  payable  upon  all  legacies  paid 
out  of  the  personal  estate  of  the  testator.  But  in  the 
seventh  section  of  that  act  there  is  a  declaration  of  the 
legislature  as  to  what  is  to  be  deemed  a  "  legacy"  within 
the  meaning  of  the  act.  By  that  section  it  is  enacted, 
that  all  gifts  payable  out  of  the  personal  estate  of  the 
testator,  or  out  of  the  personal  estate  which  the  tes- 
tator has  the  power  of  disposing  of,  shall  be  deemed 
and  considered  a  "  legacy"  within  the  meaning  of  this 
act  of  parliament.  The  legislature,  therefore,  in  the 
act  itself,  interpreted  and  defined  what  is  meant  by  a 
"  legacy  payable  out  of  the  personal  estate." 

The  next  act  is  the  44  G.  3.  c.  98.,  and  by  that  act 
there  is  no  provision  corresponding  with  that  to  which 
I  have  adverted  in  the  seventh  section  of  36  G.  3.  c.  52. 
describing  what  the  legislature  meant  by  the  term 
"  legacy"  within  the  meaning  of  that  act.  However, 
if  the  question  had  arisen  upon  the  44  G.  3. 1  should 
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)8S£<  have  been  of  opinion,  that  as  the  legislature  had  in  the 
*uO~*J#  previous  act  defined  what  is  meant  by  the  term  "  legacy," 
Cholmokde-  ^  would  be  considered  that  the  legislature  used  that 
LEY'  term  (the  act  being  passed  in  pari  materia)  in  the  same 
sense  and  to  the  same  extent  in  which  it  had  been  used 
in  the  previous  act ;  and  it  appears  to  me  obvious,  that 
this  must  have  been  the  meaning  of  the  legislature, 
because  the  object  of  the  act  of  44  G.  3.  was  to  conso- 
lidate the  regulations  and  provisions  of  the  previous 
act,  and  to  consolidate  the  duties.  There  is  no  inti- 
mation whatever  in  the  41«  G.  3.  that  there  was  any 
intention  to  reduce  the  duties ;  that  leads  therefore,  I 
think,  fairly  to  the  conclusion,  that  the  legislature 
could  not  have  intended,  under  the  term  "  legacy,"  to 
give  a  more  limited  meaning  to  that  term  than  it  had 
in  the  36  G.  3. 

There  is  another  circumstance  also  which  leads  to 
the  same  conclusion,  namely,  that  by  the  45  G.  3.  c  28. 
which  was  passed  the  following  year,  the  duty  is  given 
payable  upon  legacies  out  of  any  real  or  personal  estate 
of  the  testator.  In  the  45  G.  3.  there  is  a  clause  similar 
to  the  seventh  section  of  36  G.  3.  c  52.  defining  what 
the  legislature  means  by  the  term  "  legacies;"  and  in 
that  description  it  states,  that  any  gift  payable  out  of 
the  personal  estate,  or  out  of  any  personal  estate  which 
the  testator  has  the  power  of  disposing  of,  shall  be  con- 
sidered a  "  legacy"  within  the  meaning  of  that  act.  So 
that  under  the  36  G.  3.  and  under  the  45  G.  3.  the 
legislature  has  distinctly  defined  what  is  meant  by  the 
term  "legacy;"  and  it  seems  impossible  to  come  to  a 
conclusion  that  in  the  intermediate  act  of  the  44  6.  3. 
it  intended  to  give  a  different  interpretation  to  the  term, 
or  that  it  should  have  less  effect  than  in  the  previous 
and  subsequent  acts.  I  should  think,  therefore,  it  is 
perfectly  clear  under  the  44  G.  3.  that  the  term  "  legacy,". 
meaning  any  legacy  payable  out  of  the  personal  estate 


in  the  Third  Year  of  WILLIAM  IV.  25 

of  the  party  dead,  would  not  only  extend  to  a  legacy        1832. 
properly  payable  out  of  that  personal  estate,  but  to  a      V-!v-^/ 

#  _  JtH  f*6 

legacy  payable  out  of  any  property  which  the  party   Cbolmonde- 
had  the  power  of  disposing  of  by  will.    If  that  be  so,        1EYp 
the  language  of  48  G.  3.  is  the  same  in  substance  as 
that  of  44  G.  3.,  and  the  language  of  the  55  6.  3.  is 
the  same  as  that  of  48  G.  3. 

Taking  all  the  acts,  therefore,  together  applicable 
to  the  same  subject,  and  passed  in  pari  materia,  the 
legislature,  in  the  36  G.  3.  and  the  45  G.  3.  having 
described  and  defined  what  they  meant  by  a  "  legacy," 
and  having  given  no  such  description  as  to  the  inter- 
mediate act  of  44  G.  3.,  but  it  being  obvious  what  their 
meaning  .was  with  respect  to  that  act,  it  seems  impos- 
sible to  come  to  a  conclusion  that  they  meant  to  use 
that  term  in  a  more  limited  sense  in  the  48  G.  3*  and 
the  55  G.  3.  If  that  be  the  true  meaning  of  that  act 
of  parliament,  it  will  follow  that  under  55  G,  3.  c.  184* 
the  duty  would  be  payable  not  only  upon  a  legacy  pay- 
able out  of  the  personal  estate,  strictly  so  considered, 
of  the  testator,  but  out  of  any  personal  estate  which 
the  testator  had  the  power  of  disposing  of  as  he  or  she 
may  think  proper.  That  would  apply  to  the  present 
case. 

We  are  of  opinion,  therefore,  that,  considering  all 
these  acts  together,  the  duty  is  payable  in  respect  of 
this  property  which  was  taken  by  the  appointees  under 
the  will  of  Mrs.  ChoUnondeley. 

Order  made  absolute* 
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1832. 
v-p%^/  Earl  Falmouth  against  Thomas. 

Declaration  A  SSUMPSIT.  The  first  count  of  the  declaration 
counts)  that  stated,  that  the  plaintiff,  before  and  at  the  time  of 

plaintiff  was  fae  mating  of  the  promise  and  undertaking  of  the  de- 
possessed  of  a  O  IT  © 

farm  on  which 

were  certain  crops  then  growing,  and  on  which  the  plaintiff  had  bestowed  certain 
work  and  labour,  and  used  certain  materials  in  making  the  same  ready  for  tillage; 
and  of  which  work  and  labour,  plaintiff,  at  the  time  of  making  the  promise  in  the 
declaration,  had  not  derived  the  benefit—- That  in  consideration  that  the  plaintiff 
would  let  the  farm  to  the  defendant  for  14  years,  the  defendant  undertook  to  take 
the  said  crops  and  pay  for  them,  and  for  the  said  work,  labour  and  materials,  ac- 
cording to  a  valuation  to  be  made  by  certain  persons.  Averments— that  plaintiff 
let  the  farm  accordingly,  and  left  the  said  crops  so  growing  and  being  thereon — 
that  the  defendant  took  possession  of  the  farm  and  crops,  and  had  the  benefit  of  the 
work  and  materials,  and  took  the  crops  to  his  own  use— that  the  valuation  was 
made  at  147/. — that  defendant  was  requested  but  did  not  pay. 

Plea,  that  the  crops  and  the  benefit  of  the  work  Sec.  were  not  excepted  or  reserved 
out  of  the  letting  or  agreement  to  let,  and  that  no  agreement  in  writing  in  respect 
of  the  causes  of  action  in  the  above  counts  mentioned,  or  any  memorandum  or  note 
thereof,  wherein  the  said  promises  of  the  said  defendant  in  those  counts  were  stated 
or  shown,  was  in  writing  signed  by  the  defendant,  or  any  other  person  thereunto 
by  him  lawfully  authorized. 

Held  on  demurrer,  that  as  by  the  contract  the  defendant  was  to  have  had  the 
land  as  well  as  the  crops  then  growing  on  it,  and  as  the  labour  and  materials  were 
so  incorporated  with  the  land  as  to  be  inseparable  from  it — the  rights  to  the  crops 
and  to  the  benefit  of  the  work  and  labour  were  both  of  them  an  interest  in  the  land 
within  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  4. 

Another  count  stated  a  promise  to  manage  a  farm  in  a  good  and  husbandlike 
manner,  and  according  to  the  custom  of  the  country.  The  breach  was,  that  be 
did  not  manage  &c.  (in  the  words  of  the  promise),  but  on  the  contrary  managed  it 
in  a  bad  and  unhusbandlike  manner,  contrary  to  the  custom  of  the  country  where 
the  farm  was : — Semble  on  special  demurrer  that  the  breach  was  sufficiently  assigned, 
but  amendment  by  inserting  the  particular  facts  was  recommended. 

Indebitatus  assumpsit  count  for  crops  bargained  and  sold,  and  under  and  by  vir- 
tue of  such  bargain  and  sale  accepted  and  taken,  and  had  and  received  and  cut 
down  by  the  defendant.  Plea,  that  the  crops,  at  the  time  of  the  bargain  and  sale, 
were  growing  on  and  affiled  to  certain  lands  belonging  to  and  in  possession  of 
plaintiff;  and  that  while  they  were  so  growing  and  affixed,  and  just  before  the  said 
bargain  and  sale,  there  was  a  treat?  on  foot  between  plaintiff  and  defendant,  by 
which  it  was  proposed  that  plaintiff  should  let  the  said  lands  to  defendant  for  14 
years,  and  that  defendant  should  take  the  lands  for  that  term,  and  therewith  should 
take  the  said  crops— ^that  plaintiff  and  defendant  assented  to  the  treaty,  and  that  in 
order  to  carry  its  terms  into  execution  the  supposed  bargain  and  sale  was  verbally 
contracted  between  them,  but  that  there  was  no  agreement  in  writing,  or  any  me- 
morandum or  note  thereof. 

Held  (on  general  demurrer  to  the  plea),  that  the  crops  were  at  the  time  of  the 
bargain  and  sale  an  interest  in  the  land,  and  within  the  statute  of  frauds ;  so  that 
though  the  defendant  had  had  the  benefit  of  them,  he  was  not  obliged  to  pay  for 
them  on  the  terms  of  that  bargain  and  sale,  but  on  a  quantum  meruit  only. 

Indebitatus  assumptit  count  tor  work  and  labour  done  and  materials  used  by  plain- 
tiff in  and  about  preparing  for  tillage  certain  lands  afterwards  let  by  plaintiff  to  de- 
fendant at  his  request.   JPAw  in  substance  like  the  last,  and  same  point  held  cl fortiori. 
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fendant  thereinafter  next  mentioned,  had  been  and  was 
lawfully  possessed  of  and  entitled  to  a  certain  farm, 
lands  and  premises,  upon  which  said  farm,  lands  and 
premises  certain  crops  of  corn  and  turnips  of  him  the 
plaintiff,  of  great  value,  were  then  growing  and  being, 
and  upon  divers  parts  of  which  said  &rm,  lands  and 
premises,  he  the  plaintiff  had  before  then  by  his  ser- 
vants done,  performed  and  bestowed  certain  work  and 
labour,  and  used  and  expended  certain  materials  in 
and  about  the  preparing  and  making  the  same  ready 
for  tillage,  of  which  said  work  and  labour  and  mate- 
rials he  the  plaintiff,  at  the  time  of  the  making  of  the 
said  promise  and  undertaking  of  the  defendant  herein* 
after  next  mentioned,  had  not  derived  the  benefit,  to 
wit,  at  &c.,  and  thereupon  heretofore,  to  wit,  on  &c, 
at  &c9  in  consideration  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  would  let  to 
him  the  said  defendant  the  said  farm,  lands  and  pre- 
mises, with  the  appurtenances,  excepting  and  reserv- 
ing as  in  that  behalf  agreed  upon,  for  a  certain  term, 
to  wit,  the  term  of  14  years,  from  29th  September 
1887,  and  upon  certain  terms  in  that  behalf  agreed 
upon,  he  the  defendant  undertook  and  then  and  there 
promised  the  plaintiff  to  take  the  said  growing  crops, 
and  to  pay  and  allow  him,  the  plaintiff,  for  the  same, 


183*. 


Indebitatus  assumpsit  count  on  an  account  stated.  Paw,  that  before  the  taking  of 
the  account  there  was  a  verbal  agreement  for  the  sale  of  certain  crop*  growing  on 
the  plaintiff's  land,  and  for  work,  labour,  and  materials  done  and  used  in  preparing 
the  land  for  tillage— that  there  was  a  treaty  for  the  plaintiff's  letting  and  the  defend- 
ant's taking  the  land  for  14  years,  to  which  defendant  assented— that  the  money  so 
to  be  paid  for  the  crops,  Ice.  was  that  concerning  which  the  account  was  stated— 
and  that  there  was  no  agreement  in  writing,  or  any  note  thereof. 

Replication,  that  before  the  account  was  stated  defendant  had  mown  the  crops 
and  taken  them  to  his  own  use,  and  had  had  and  received  the  amount  of  the  work 
and  labour  and  materials. 

Rejoinder,  traversing  the  cutting  the  crops  and  receipt  of  the  amount  of  the  work 
and  labour  Sec.  before  the  stating  the  account. 

General  demurrer— Held  that  the  contract  in  the  pleadings  was  within  39  Car,  3. 
a  3.,  nod  not  being  in  writing  cooid  not  be  recovered  upon.  - 

Where  there  are  cross-demorrers  to  the  declaration  and  to  the  pleas,  the  defend* 
ant's  counsel  begins  and  has  the  reply. 
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and  for  the  said  work  and  labour  and  materials,  accord- 
ing to  a  valuation  thereof  to  be  made  by  certain  persons, 
to  wit,  a  certain  person  to  be  appointed  by  and  on  behalf 
of  the  plaintiff,  and  a  certain  other  person  to  be  ap- 
pointed by  and  on  behalf  of  the  defendant,  to  value  the 
same :  and  the  plaintiff  further  said,  that  he  confiding 
&c,  did  afterwards  let  to  the  defendant  the  said  farm, 
lands  and  premises,  with  the  appurtenances,  for  the 
said  term,  and  upon  the  terms  aforesaid,  excepting, 
and  reserving  as  in  that  behalf  agreed  upon,  and  did 
leave  on  the  said  premises  the  said  crops  so  growing 
and  being  thereon  as  aforesaid,  and  that  the  said  de- 
fendant did  then  and  there  take  possession  of  the  said 
farm,  lands  and  premises,  and  of  the  said  crops  so  then 
and  there  growing  thereon  as  aforesaid,  and  that  the 
defendant  bad  and  received  the  benefit  of  the  said 
work  and  labour  and  materials,  and  had  taken  the  said 
crops  to  his  own  use,  to  wit,  at  &c:  And  the  said 
plaintiff  further  said,  that  afterwards,  to  wit,  on  &c, 
the  said  growing  crops,  work,  labour  and  materials 
were  fairly  valued  by  one  J.  D.,  a  person  for  that  pur- 
pose duly  appointed  by  and  on  the  behalf  of  the  said 
plaintiff,  and  one  W.  P.,  a  person  for  that  purpose  duly 
appointed  by  and  on  the  part  and  behalf  of  the  said 
defendant,  at  a  certain  sum  of  money,  to  wit,  147/.  13*. 
Of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  &c,  at  &c,  had  notice,  and  was 
then  and  there  requested  to  pay  the  said  sum  of  147/.  13$. 
to  the  said  plaintiff. 

The  breach  stated  that  that  sum  was  not  paid. 

The  second  count,  after  repeating  the  first  count  as 
far  as  the  valuation,  and  the  notice  to  the  defendant  of 
the  premises,  proceeded  thus: — And  the  said  plaintiff 
further  saitb,  that  after  such  valuation  had  been  so 
made,  to  wit,  on  &c,  at  &c,  it  was  agreed  by  and. 
between  the  plaintiff  and  the  defendant  that  the  said 
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crops,  work  and  labour  and  materials,  should  be  again  1832. 
Talued  by  certain  other  persons,  to  wit,  one  J?.  J.,  ap- 
pointed to  value  the  same  by  and  on  behalf  of  the 
plaintiff,  and  a  certain  other  person,  to  wit,  one  T.  H., 
appointed  to  value  the  same  by  and  on  behalf  of  the 
defendant;  and  thereupon  afterwards,  to  wit,  on  &c, 
at  &c,  in  consideration  that  the  plaintiff,  at  the  like 
special  instance  and  request  of  the  defendant,  had  un- 
dertaken and  faithfully  promised  the  defendant  to  accept 
and  receive  from  the  defendant  the  amount  at  which 
the  said  crops,  work,  labour,  and  materials  should  be 
valued  by  the  said  R.  J.  and  21  H.9  instead  of  the  said 
sum  of  147/.  13*.  at  which  the  said  crops,  work,  labour, 
and  materials  had  been  so  valued  as  aforesaid,  he  the 
defendant  undertook  and  then  and  there  faithfully  pro- 
mised the  plaintiff  to  pay  and  allow  him  for  the  said 
crops,  work,  labour  and  materials,  according  to  such 
valuation  so  to  be  made  as  last  mentioned:  And  the 
plaintiff  in  fact  further  saith,  that  afterwards,  to  wit, 
on  &c,  at  &c,  the  said  growing  crops,  work,  labour 
and  materials  were  valued  by  the  said  R.  J.  and  21  H. 
at  a  certain  sum  of  money,  to  wit,  the  sum  of  170/.  3s. 
Of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  &c,  at  &c,  had  notice,  and  was 
then  and  there  requested  to  pay  the  said  sum  of  170/.  Ss. 
to  the  said  plaintiff 

Breach,  non-payment  of  the  170/.  3*. 

The  third  count  was  similar  to  the  first  count,  as  far 
as  the  averment  of  the  agreement,  which  it  stated  as 
follows: — In  consideration  that  the  plaintiff,  at  the  like 
instance  and  request  of  the  defendant,  would  agree  to 
let  him,  the  defendant,  the  said  farm,  lands  and  pre- 
mises, for  a  certain  term  of  .years,  to  wit,  of  14  years, 
from  29th  September  1827,  and  upon  certain  terms, 
excepting  and  reserving  as  in  that  behalf  agreed  upon, 
and  would  suffer  and  permit  the  said  defendant  to  enter 
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£~ut  viid  wcrk  azd  laiecr  ami  narzrsifc.  to  wit,  at  Ac: 
And  t£e  pJainjcff  fcr&er  averred-  th»if  afterwards,  to 
int,  6«  Jfce_,  at  &c,  tee  sud  stowtzc  crops,  work  and 
maierek,  were  Eurir  valued  by  ooe  «/./>.  ic,  and  one 
AT,  /**  fee,,  at  a  certain  bob  o(  money,  to  wit,  147/.  13*; 
Of  all  which  premises  the  defendant  had  notice,  and 
wa»  requested  &e. 

Breach  as  m  fini  cunuL 

The  fourth  count  was  similar  to  the  third,  only  that, 
like  the  second  count,  it  stated  a  second  valuation  at 
170/,  3*,#  with  a  breach  by  non-payment. 


in  thb  Third  Year  of  WILLIAM  IV.  81 

Seventh  count.  And  whereas  also  the  defendant  1880. 
afterwards,  to  wit,  on  fi^,  at  ^.,  had  become  and  was  v-^ 
tenant  to  the  plaintiff  of  a  certain  other  farm,  lands  and  Falmouth 
premises,  with  the  appurtenances,  and  in  consideration  Th(^  g 
thereof  he  die  defendant  then  and  there  undertook  and 
faithfully  promised  the  plaintiff  to  manage,  use  and 
cultivate  the  said  farm,  lands  and  premises,  with  the 
appurtenances,  during  the  said  tenancy,  in  a  good  and 
husbandlike  manner,  and  according  to  the  custom  of 
the  country  where  the  said  farm,  lands  and  premises 
are  situate;  and  the  plaintiff  in  fact  saith,  that  the  de- 
fendant was  and  continued  tenant  to  the  plaintiff  of  the 
said  farm,  lands  and  premises,  with  the  appurtenances, 
for  a  long  space  of  time,  to  wit,  from  the  time  of 
making  his  said  last-mentioned  promise  and  undertaking 
hitherto,  to  wit,  at  &c. :  Yet  the  defendant  not  regard- 
ing &c.,  hut  contriving  &c.,  did  not  nor  would,  during 
the  continuance  of  the  said  tenancy  as  aforesaid,  manage, 
use  or  cultivate  the  said  farm,  lands  and  premises,  with 
the  appurtenances,  in  a  good  and  husbandlike  manner, 
and  according  to  the  custom  of  the  country  where  the 
same  were  so  situate  as  aforesaid,  but  on  the  contrary 
thereof  he  the  defendant,  after  the  making  of  the  said 
promise  and  undertaking,  and  during  the  continuancy 
of  the  said  tenancy,  to  wit,  on  &c,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhi- 
biting this  bill,  to  wit,  in  &c.,  managed,  used  and  cul- 
tivated the  said  farm,  lands  and  premises,  in  a  bad, 
improper,  and  unhusbandlike  manner,  and  contrary  to 
the  custom  of  the  country  where  the  said  farm,  lands 
and  premises  were  so  situate  as  aforesaid,  and  contrary 
to  his  said  last-mentioned  promise  and  undertaking,  to 
wit,  at  &c. 

Eighth  count,  indebitatus  assumpsit,  for  crops  of 
corn,  wheat  and  turnips,  of  the  said  plaintiff  before 
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J83&  then  bargained  and  sold  (a)  by  the  plaintiff  to  the  de- 
^^f  fendant  at  his  special  instance  and  request,  and  by  the 
Falmouth  defendant,  under  and  by  virtue  of  such  bargain  and 
Thomas  6a^e*  before  ^en  accepted,  had  and  received,  and 
mown,  cut  down,  and  taken  to  his  own  use,  and  for 
work  and  labour  before  then  done,  and  for  certain 
materials  before  then  used  by  the  plaintiff  in  and  about 
the  preparing  and  making  ready  for  tillage  divers  parts 
of  certain  lands  and  premises  afterwards  let  by  the 
plaintiff  to  the  defendant  at  his  request,  and  of  which 
said  work  and  labour  and  materials  the  said  defendant 
had  the  use  and  benefit,  for  which  the  defendant  was 
to  pay  the  plaintiff— for  the  use  and  occupation  of  cer- 
tain lands  and  premises  of  the  plaintiff  by  the  defend- 
ant— for  goods  bargained  and  sold,  and  sold  and  deli- 
vered by  the  plaintiff  to  the  defendant,  at  his  request, 
and  for  the  price  and  value  of  work  then  and  there 
done,  and  materials  for  the  same,  provided  by  the 
plaintiff  for  the  defendant — for  money  lent — for  money 
had  and  received,  and  on  an  account  stated.  Damages- 
500/. 

Pleas — 1st.  General  issue.  2d.  To  the  first  four 
counts  actio  non,  because  defendant  says  that  the  said 
several  terms  of  14  years  each  in  the  said  first  four 
counts  of  the  declaration  respectively  mentioned,  were 
certain  terms  of  14*  years,  which  were  to  commence 
respectively  from  the  29th  day  of  September  1827,  and 
which  was  the  29th  day  of  September  next  before  the 
making  of  the  said  promises  of  the  defendant  in  the 
said  first  four  counts  respectively  mentioned:  And  the 
defendant  further  says,  that  the  said  crops  in  the  said 
first  four  counts  respectively  mentioned,  and  the  benefit 
,  of  the  said  work,  labour  and  materials  in  thpse  counts 
Tespectively  mentioned,  were  not,  nor  was  any  part 
thereof,  agreed  to  be  excepted  or  reserved,  nor  were 

(a)  Slade's  case,  4  Co.  92  b. 
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they,  nor  was  any  part  thereof,  excepted  or  reserved 
out  of  the  lettings  in  the  first  and  second  counts  respec- 
tively mentioned,  or  out  of  the  agreements  to  let  in  the 
third  and  fourth  counts  respectively  mentioned:  And 
the  defendant  further  says,  that  no  agreement  in  respect 
of  or  relating  to  the  said  causes  of  action  in  the  first 
four  counts  respectively  mentioned,  or  any  or  either  of 
them,  nor  any  memorandum  or  note  thereof,  wherein 
the  said  promises  of  the  defendant  in  those  counts  men- 
tioned, or  any  or  either  of  them,  were  or  was  stated  or 
shown,  was  in  writing  signed  by  the  defendant,  or  any 
other  person  thereunto  by  him  lawfully  authorized. 
Verification. 

Third  plea. — As  to  so  much  of  the  last  count  of  the 
said  declaration  as  relates  to  the  said  sum  of  £00/.,  in 
which  the  plaintiff  averred  that  the  defendant  was  in- 
debted  to  him,  the  plaintiff,  for  divers  crops  of  corn, 
wheat,  and  turnips,  bargained  and  sold  by  the  plaintiff  to 
the  defendant,  the  defendant  said  that  the  said  crops,  at 
the  time  of  the  said  bargain  and  sale,  were  growing  in  and 
upon,  and  were  affixed  to  certain  lands  of  and  belonging 
to,  and  then  in  the  possession  of  the  plaintiff,  to  wit, 
in  &c,  and  that  while  the  crops  were  so.  growing  in 
and  upon  and  were  so  affixed  to  the  said  lands,  and 
just  before  the  supposed  bargain  and  sale,  to  wit,  on 
14  November  1827,  in  &c,  there  was  a  treaty  on  foot 
between  the  plaintiff  and  defendant,  by  which  it  was 
proposed,  amongst  other  things,  that  the  plaintiff  should 
let  the  said  lands  with  the  appurtenances,  excepting 
all  timber  trees  and  saplings,  tin,  copper,  lead,  and  all 
other  materials,  metals,  clay,  marl  and  stone,  water  and 
watercourses,  and  also  liberty  of  hunting,  shooting, 
and  sporting  in,  upon,  and  over  the  said  premises,  and 
also  liberty  to  take  in  any  part  of  the  said  premises  for 
the  purpose  of  making  roads  or  planting,  or  any  other 
purpose,  on  making  satisfaction  to  the  defendant,  his 
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1882.  executors,  administrators,  and  assigns:  To  hold  the 
same  from  the  29th  of  September  then  last  past,  for  a 
term  of  14  years  then  next  ensuing,  and  that  the  de- 
fendant should  take  the  said  lands  with  the  appurte- 
nances, excepting  as  aforesaid,  for  the  said  term,  and 
should  take  therewith  the  said  crops  so  growing  there- 
upon and  affixed  thereto  as  aforesaid \  and  thereupon, 
to  wit,  on  the  said  14  November,  in  &c,  and  just  before 
the  said  supposed  bargain  and  sale,  the  plaintiff  and 
the  defendant  assented  to  the  terms  of  the  said  treaty, 
and  thereupon  in  order  to  carry  the  terms  of  the  said 
treaty  into  execution,  the  said  supposed  bargain  and 
sale  in  the  introductory  part  of  this  plea  mentioned 
was  verbally  contracted  by  and  between  the  plaintiff 
and  the  defendant,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid;  and  the  defendant 
further  said,  that  no  agreement  in  respect  of  or  relating  to 
the  said  cause  of  action  in  the  introductory  part  of  this 
plea  mentioned,  nor  any  memorandum  or  note  thereof, 
wherein  the  said  contract  of  bargain  and  sale  is  shown 
or  stated,  was  in  writing  signed  by  the  defendant  or 
any  other  person  thereunto  by  him  lawfully  authorised. 
Verification. 

Fourth  plea.— As  to  so  much  of  the  last  count  of  the 
said  declaration  as  relates  to  the  sum  of  200/.,  in  which 
the  plaintiff  avers  that  the  defendant  was  indebted  to 
the  plaintiff,  as  being  due  and  payable  by  the  defend* 
ant  to  the  plaintiff  in  respect  of  certain  work  and  labour 
before  then  done,  and  of  certain  materials  before  then 
used  by  the  plaintiff  in  and  about  the  preparing  and 
making  ready  for  tillage  divers  parts  of  certain  lands 
and  premises  which  were  afterwards  let  by  the  plaintiff 
to  the  defendant  at  his  request,  and  of  which  said  work 
and  labour  the  defendant  had  the  use  and  benefit,  and 
for  which  the  defendant  was  to  pay  the  plaintiff,  the 
defendant  says  that  he  was  to  pay  the  plaintiff  as  afore- 
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said  by  virtue  of  a  certain  promise  theretofore  made  by  1B32. 
the  defendant  to  the  plaintiff:  And  the  defendant  fur- 
ther says,  that  just  before  the  making  of  the  said  pro- 
mise by  the  defendant,  to  wit,  on  14  November  1827, 
in  &c.  aforesaid,  there  was  a  treaty  on  foot,  (as  in  third 
plea,  to  the  end.)    Verification*. 

Fifth  plea. — As  to  so  much  of  the  said  last  count  aa 
related  to  the  said  sum  of  800/.,  in  which  the  plaintiff 
had  averred  that  the  defendant  was  indebted  to  him  the 
plaintiff  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  account  stated  between  them,  the 
defendant  said  that  the  said  account  was  stated  by  and 
between  the  said  plaintiff  and  defendant,  of  and  con- 
cerning certain  monies  which  the  said  defendant,  before 
the  stating  of  the  said  account,  to  wit,  on  14  November 
1827,  in  &c.  aforesaid,  verbally  agreed  with  the  said 
plaintiff  to  pay  to  him,  as  hereinafter  mentioned,  for 
divers  crops  of  corn,  wheat,  and  turnips,  which  at  the 
tune  of  making  the  same  agreement  were  growing  on 
certain  lands  then  of  and  belonging  to  and  in  the  pos- 
session of  the  plaintiff,  and  for  and  in  respect  of  certain 
work  and  labour  before  then  due,  and  certain  materials 
before  then  used  by  the  plaintiff  in  and  about  the  pre- 
paring and  making  ready  for  tillage  divers  parts  of  the 
same  lands,  of  which  said  work  and  labour  and  materials, 
the  plaintiff,  at  the  time  of  making  the  said  agreement, 
had  not  received  the  benefit:  And  the  defendant  fur- 
ther said,  that  just  before  the  making  of  the  said 
agreement,  to  wit,  cm  &c,  there  was  a  treaty  on  foot 
between  the  said  plaintiff  and  the  said  defendant,  by 
which  it  was  proposed  that  the  plaintiff  should  let  the 
last-mentioned  lands  with  the  appurtenances  to  the 
defendant,  with  the  like  exceptions  as  those  in  the 
third  plea  in  that  behalf  mentioned:  To  hold  the  same 
from  the  29th  day  of  September  then  last  past  for  a 
term  of  14  years  then  next  ensuing,  and  that  the  de- 
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fendant  should  take  the  said  lands  (except  as  aforesaid) 
for  the  said  term,  and  should  therewith  take  the  said 
crops  so  growing  thereupon  as  aforesaid/  and  .have  the 
use  and  benefit  of  the  said  work  and  labour  and  materials ; 
and  that  thereupon,  to  wit,  on  the  said  14  November, 
in  the  year  aforesaid,  in  the  county  aforesaid,  and  just 
before  the  making  of  the  said  agreement,  the  said 
plaintiff  and  the  said  defendant  assented  to  the  terms 
of  the  said  treaty,  and  thereupon,  in  order  to  carry 
the  terms  of  the  said  treaty  into  execution,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  consideration  that 
the  plaintiff  would  let  the  said  lands  with  the  appurte- 
nances (except  as  aforesaid)  to  the  defendant  for  the 
said  term,  and  would  permit  the  defendant  to  take  the 
said  crops  so  growing  thereon  to  his  own  use,  and  to 
have  the  use  and  benefit  of  the  said  work  and  labour 
and  materials  during  the  said  term,  he  the  defendant 
verbally  agreed  with  the  plaintiff  to  pay  the  plaintiff 
certain  monies  for  the  said  crops,  and  for  the  use' and 
benefit  of  the  said  work  and  labour  and  materials; 
which  said  monies  so  agreed  to  be  paid  to  the  plaintiff 
by  the  defendant  as  aforesaid,  were  the  same  monies  of 
and  concerning  which  the  said  account,  as  in  the  said 
last  count  mentioned,  was  so  stated  as  in  that  count  is 
mentioned:  And  the  defendant  further  said,  that  no 
agreement  in  respect  of  or  relating  to  the  said  cause  of 
action  in  the  introductory  part  of  this  plea  mentioned, 
nor  any  memorandum  or  note  thereof,  wherein  the  said 
agreement  so  set  forth  in  this  plea  as  aforesaid,  or  the 
said  account  in  the  said  last  count  mentioned,  or  the 
said  promises  therein  mentioned  to  pay  the  said  sum 
of  200/.  therein  and  in  the  introductory  part  of  this 
plea  mentioned  is  stated  or  shown,  was  in  writing  signed 
by  the  defendant,  or  any  other  person  by  him  there- 
unto lawfully  authorized*    Verification. 
Demurrer  to  seventh  count,  stating  for  causes  that 
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the  breach  assigned  in  the  said  count  was  too  general, 
and  that  the  said  count  did  not  show  what  the  custom  of 
the  country  was,  which  the  defendant  was  stated  to  hare 
acted  contrary  to,  or  what  the  defendant  had  committed 
which  was  contrary  to  the  custom  of  the  country,  nor  in 
what  particular  the  said  defendant  hath  broken  the 
said  custom,  and  that  the  defendant  was  not  sufficiently 
informed  by  the  said  seventh  count  as  to  the  cause  of 
action  of  which  the  plaintiff  complained  against  him. 

General  issue. — Similiter. 

:  General  demurrer  and  joinder  to  second,  third,  and 
fourth  pleas. 

Replication  to  fifth  plea,  that  the  said  plaintiff  ought 
not  to  be  barred  &c,  because  he  says,-  that  before  the 
stating  of  the  said  account  in  the  said  declaration  men- 
tioned, the  said  defendant  had  mown,  cut  down,  and  ac- 
cepted and  taken,  to  and  for  his  own  use,  the  said  crops 
of  corn,  wheat,  and  turnips  in  the  said  fifth  plea  men- 
tioned,'and  had  taken,  had  and  received  the  amount 
of  the  said  work  and  labour  and  materials  in  the  same 
plea  mentioned,  for  and  in  respect  of  which  the  said 
defendant  had  verbally  agreed  to  pay  the  said  plaintiff 
the  said  monies,  of  and  concerning  which  the  said 
account  was  stated  by  and  between  the  said  plaintiff 
and  the  said  defendant,  as  in  the  fifth  plea  mentioned. 
Verification. 

Rejoinder  to  that  replication,  because  admitting 
that  be  the  defendant  had  mown,  cut  down,  and 
accepted  and  taken,  to  and  for  his  the  said  defendant's 
own  use,  the  said  crops  of  corn,  wheat  and  turnips  in 
the  said  fifth .  plea  mentioned,  and  had  taken,  had  and 
received' the  amount  of  the  said  work  and  labour  and 
materials  in  the  same  plea  mentioned ;  yet  for  rejoinder 
the  defendant  said,  that  he  the  defendant  did  not  so 
mow,  cut  down,  and  accept  and  take  the  said  crops  of 
corn,  wheat,  and  turnips,  and  take,  have,  and  receive 
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1882.       fendant  should  take  the  said  lands  (except  as  aforesaid) 
s^v^/      for  the  said  term,  and  should  therewith  take  the  said 

Bail 
Falmout*    crops  so  growing  thereupon  as  aforesaid,  and  have  the 

v.  use  and  benefit  of  the  said  work  and  labour  and  materials; 

Thomas* 

and  that  thereupon,  to  wit,  on  the  said  14  November, 

in  the  year  aforesaid,  in  the  county  aforesaid,  and  just 
before  the  making  of  the  said  agreement,  the  said 
plaintiff  and  the  said  defendant  assented  to  the  terms 
of  the  said  treaty,  and  thereupon,  in  order  to  carry 
the  terms  of  the  said  treaty  into  execution,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  consideration  that 
the  plaintiff  would  let  the  said  lands  with  the  appurte- 
nances (except  as  aforesaid)  to  the  defendant  for  the 
said  term,  and  would  permit  the  defendant  to  take  the 
said  crops  so  growing  thereon  to  his  own  use,  and  to 
have  the  use  and  benefit  of  the  said  work  and  labour 
and  materials  during  the  said  term,  he  the  defendant 
verbally  agreed  with  the  plaintiff  to  pay  the  plaintiff 
certain  monies  for  the  said  crops,  and  for  the  use  and 
benefit  of  the  said  work  and  labour  and  materials; 
which  said  monies  so  agreed  to  be  paid  to  the  plaintiff 
by  the  defendant  as  aforesaid,  were  the  same  monies  of 
and  concerning  which  the  said  account,  as  in  the  said 
last  count  mentioned,  was  so  stated  as  in  that  count  is 
mentioned :  And  the  defendant  further  said,  that  no 
agreement  in  respect  of  or  relating  to  the  said  cause  of 
action  in  the  introductory  part  of  this  plea  mentioned, 
nor  any  memorandum  or  note  thereof,  wherein  the  said 
.agreement  so  set  forth  in  this  plea  as  aforesaid,  or  the 
said  account  in  the  said  last  count  mentioned,  or  the 
said  promises  therein  mentioned  to  pay  the  said  sum 
of  200/,  therein  and  in  the  introductory  part  of  this 
plea  mentioned  is  stated  or  shown,  was  in  writing  signed 
by  the  defendant,  or  any  other  person  by  him  there- 
unto lawfully  authorized.  Verification. 
Demurrer  to  seventh  count,  stating  for  causes  that 
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the  breach  assigned  in  the  said  count  was  too  general, 
and  that  the  said  count  did  not  show  what  the  custom  of 
the  country  was,  which  the  defendant  was  stated  to  have 
acted  contrary  to,  or  what  the  defendant  bad  committed 
which  was  contrary  to  the  custom  of  the  country,  nor  in 
what  particular  the  said  defendant  hath  broken  the 
said  custom,  and  that  the  defendant  was  not  sufficiently 
informed  by  the  said  seventh  count  as  to  the  cause  of 
action  of  which  the  plaintiff  complained  against  him. 

General  issue.— Similiter. 

.  General  demurrer  and  joinder  to  second,  third,  and 
fourth  pleas. 

Replication  to  fifth  plea,  that  the  said  plaintiff  ought 
not  to  be  barred  &c,  because  he  says,  that  before  the 
stating  of  the  said  account  in  the  said  declaration  men- 
tioned, the  said  defendant  had  mown,  cut  down,  and  ac- 
cepted and  taken,  to  and  for  his  own  use,  the  said  crops 
of  corn,  wheat,  and  turnips  in  the  said  fifth  plea  men- 
tioned, and  had  taken,  had  and  received  the  amount 
of  the  said  work  and  labour  and  materials  in  the  same 
plea  mentioned,  for  and  in  respect  of  which  the  said 
defendant  had  verbally  agreed  to  pay  the  said  plaintiff 
the  said  monies,  of  and  concerning  which  the  said 
account  was  stated  by  and  between  the  said  plaintiff 
and  the  said  defendant,  as  in  the  fifth  plea  mentioned. 
Verification. 

Rejoinder  to  that  replication,  because  admitting 
that  be  the  defendant  had  mown,  cut  down,  and 
accepted  and  taken,  to  and  for  his  the  said  defendant's 
own  use,  the  said  crops  of  corn,  .wheat  and  turnips  in 
the  said  fifth. plea  mentioned,  and  had  taken,  bad  and 
received' the  amount  of  the  said  work  and  labour  and 
materials  in  the  same  plea  mentioned ;  yet  for  rejoindet 
the  defendant  said,  that  he  the  defendant  did  not  so 
mow,  cut  down,  and  accept  and  take  the  said  crops  of 
corn,  wheat,  and  turnips,  and  take,  have,  and  receive 


1832. 


28 


CASES  in  MICHAELMAS  TERM 


1832. 

Earl 
Falmouth 

v. 
Thomas. 


¥. 


and  for  the  said  work  and  labour  and  materials,  accord- 
ing to  a  valuation  thereof  to  be  made  by  certain  persons, 
to  wit,  a  certain  person  to  be  appointed  by  and  on  behalf 
of  the  plaintiff,  and  a  certain  other  person  to  be  ap- 
pointed by  and  on  behalf  of  the  defendant,  to  value  the 
same :  and  the  plaintiff  further  said,  that  he  confiding 
&c,  did  afterwards  let  to  the  defendant  the  said  farm, 
lands  and  premises,  with  the  appurtenances,  for  the 
said  term,  and  upon  the  terms  aforesaid,  excepting, 
and  reserving  as  in  that  behalf  agreed  upon,  and  did 
leave  on  the  said  premises  the  said  crops  so  growing 
and  being  thereon  as  aforesaid,  and  that  the  said  de- 
fendant did  then  and  there  take  possession  of  the  said 
farm,  lands  and  premises,  and  of  the  said  crops  so  then 
and  there  growing  thereon  as  aforesaid,  and  that  the 
defendant  had  and  received  the  benefit  of  the  said 
work  and  labour  and  materials,  and  had  taken  the  said 
crops  to  his  own  use,  to  wit,  at  &c:  And  the  said 
plaintiff  further  said,  that  afterwards,  to  wit,  on  &c., 
the  said  growing  crops,  work,  labour  and  materials 
were  fairly  valued  by  one  J.  D.,  a  person  for  that  pur- 
pose duly  appointed  by  and  on  the  behalf  of  the  said 
plaintiff,  and  one  W.  P.,  a  person  for  that  purpose  duly 
appointed  by  and  on  the  part  and  behalf  of  the  said 
defendant,  at  a  certain  sum  of  money,  to  wit,  147/.  13*. 
Of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  &c,  at  &c,  had  notice,  and  was 
then  and  there  requested  to  pay  the  said  sum  of  147/.  13s. 
to  the  said  plaintiff. 

The  breach  stated  that  that  sum  was  not  paid. 

The  second  count,  after  repeating  the  first  count  as 
far  as  the  valuation,  and  the  notice  to  the  defendant  of 
the  premises,  proceeded  thus: — And  the  said  plaintiff 
further  saith,  that  after  such  valuation  had  been  so 
made,  to  wit,  on  &c,  at  &c,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  that  the  said. 
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crops,  work  and  labour  and  materials!  should  be  again 
valued  by  certain  other  persons,  to  wit,  one  J?.  J.f  ap- 
pointed to  value  the  same  by  and  on  behalf  of  the 
plaintiff,  and  a  certain  other  person,  to  wit,  one  T.  JET., 
appointed  to  value  the  same  by  and  on  behalf  of  the 
defendant;  and  thereupon  afterwards,  to  wit,  on  &c, 
at  &c,  in  consideration  that  the  plaintiff,  at  the  like 
special  instance  and  request  of  the  defendant,  had  un- 
dertaken and  faithfully  promised  the  defendant  to  accept 
and  receive  from  the  defendant  the  amount  at  which 
the  said  crops,  work,  labour,  and  materials  should  be 
valued  by  the  said  R.  J.  and  21  //.,  instead  of  the  said 
sum  of  147/.  13*.  at  which  the  said  crops,  work,  labour, 
and  materials  had  been  so  valued  as  aforesaid,  he  the 
defendant  undertook  and  then  and  there  faithfully  pro- 
mised the  plaintiff  to  pay  and  allow  him  for  the  said 
crops,  work,  labour  and  materials,  according  to  such 
valuation  so  to  be  made  as  last  mentioned :  And  the 
plaintiff  in  fact  further  saith,  that  afterwards,  to  wit, 
on  &c,  at  &c,  the  said  growing  crops,  work,  labour 
and  materials  were  valued  by  the  said  R.  J.  and  T.  H. 
at  a  certain  sum  of  money,  to  wit,  the  sum  of  170/.  3s. 
Of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  &c,  at  &c,  had  notice,  and  was 
then  and  there  requested  to  pay  the  said  sum  of  170/.  8$. 
to  the  said  plaintiff. 

Breach,  non-payment  of  the  170/.  3*. 

The  third  count  was  similar  to  the  first  count,  as  far 
as  the  averment  of  the  agreement,  which  it  stated  as 
follows: — In  consideration  that  the  plaintiff,  at  the  like 
instance  and  request  of  the  defendant,  would  agree  to 
let  him,  the  defendant,  the  said  farm,  lands  and  pre- 
mises, for  a  certain  term  of  years,  to  wit,  of  14  years, 
from  29th  September  1827,  and  upon  certain  terms, 
excepting  and  reserving  as  in  that  behalf  agreed  upon, 
and  would  suffer  and  permit  the  said  defendant  to  enter 
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upon  and  take  possession  of  the  said  farm,  lands  and 
premises,  and  to  take  and  have  the  said  growing  crops 
to  his  own  use  and  benefit,  and  to  have  and  enjoy  the 
benefit  of  the  work  and  labour  and  materials,  he  the 
defendant  undertook  and  then  and  there  promised  the 
plaintiff  to  take  the  said  growing  crops,  and  to  pay  and 
allow  him  the  said  plaintiff  for  the  same,  and  for  the 
work  and  labour  and  materials,  according  to  the  valu- 
ation thereof  to  be  made  by  certain  persons  &c;  and 
the  plaintiff  averred  that  he  confiding  &c.  did  after- 
wards, to  wit,  on  &c.  at  &c.  agree  to  let  the  defendant 
the  said  farm,  lands  and  premises,  with  the  appurte- 
nances, for  the  said  term  of  years,  and  upon  the  same 
terms,  excepting  and  reserving  as  in  that  behalf  agreed 
upon,  and  did  leave  on  the  said  premises  the  said  crops 
growing  and  being  thereon  as  aforesaid,  and  did  suffer 
and  permit  the  said  defendant  to  enter  upon  and  take 
possession  of  the  said  farm,  lands  and  premises,  and 
to  take  and  have  the  said  growing  crops  to  and  for  his 
own  use  and  benefit,  and  to  have  and  enjoy  the  benefit 
of  the  said  work  and  labour  and  materials,  and  that 
the  defendant  did  then  and  there  enter  upon  and  take 
possession  of  the  said  farm,  lands  and  premises,  and 
take  and  have  the  said  growing  crops  to  and  for  his 
own  use  and  benefit,  and  have  and  enjoy  the  benefit  of 
the  said  work  and  labour  and  materials,  to  wit,  at  &c. : 
And  the  plaintiff  further  averred,  that  afterwards,  to 
wit,  on  &c,  at  &c.,  the  said  growing  crops,  work  and 
materials,  were  fairly  valued  by  one  J.  D.  &c,  and  one 
fV.  P.  &c,  at  a  certain  sum  of  money,  to  wit,  147/.  13*. 
Of  all  which  premises  the  defendant  had  notice,  and 
was  requested  &c. 

Breach  as  in  first  count. 

The  fourth  count  was  similar  to  the  third,  only  that, 
like  the  second  count,  it  stated  a  second  valuation  at 
170/.  3s.,  with  a  breach  by  non-payment. 
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Seventh  count.  And  whereas  also  the  defendant  1888. 
afterwards,  to  wit,  on  &c.,  at  &c.,  had  become  and  was 
tenant  to  the  plaintiff  of  a  certain  other  farm,  lands  and 
premises,  with  the  appurtenances,  and  in  consideration 
thereof  he  the  defendant  then  and  there  undertook  and 
faithfully  promised  the  plaintiff  to  manage,  use  and 
cultivate  the  said  farm,  lands  and  premises,  with  the 
appurtenances,  during  the  said  tenancy,  in  a  good  and 
busbandlike  manner,  and  according  to  the  custom  of 
die  country  where  the  said  farm,  lands  and  premises 
are  situate ;  and  the  plaintiff  in  fact  saith,  that  the  de- 
fendant was  and  continued  tenant  to  the  plaintiff  of  the 
said  fans,  lands  and  premises,  with  the  appurtenances, 
for  a  long  space  of  time,  to  wit,  from  the  time  of 
making  his  said  last-mentioned  promise  and  undertaking 
hitherto,  to  wit,  at  &c. :  Yet  the  defendant  not  regard- 
ing &c.,  but  contriving  &c.,  did  not  nor  would,  during 
the  continuance  of  the  said  tenancy  as  aforesaid,  manage, 
use  or  cultivate  the  said  farm,  lands  and  premises,  with 
the  appurtenances,  in  a  good  and  husbandlike  manner, 
and  according  to  the  custom  of  the  country  where  the 
same  were  so  situate  as  aforesaid,  but  on  the  contrary 
thereof  he  the  defendant,  after  the  making  of  the  said 
promise  and  undertaking,  and  during  the  continuancy 
of  the  said  tenancy,  to  wit,  on  fcc,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhi- 
biting this  bill,  to  wit,  in  &c,  managed,  used  and  cul- 
tivated die  said  farm,  lands  and  premises,  in  a  bad, 
improper,  and  unhusbandlike  manner,  and  contrary  to 
the  custom  of  the  country  where  the  said  farm,  lands 
and  premises  were  so  situate  as  aforesaid,  and  contrary 
to  his  said  last-mentioned  promise  and  undertaking,  to 
wit,  at  &c. 

Eighth  count,  indebitatus  assumpsit,  for  crops  of 
corn,  wheat  and  turnips,  of  the  said  plaintiff  before 
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1839.  then  bargained  and  sold  (a)  by  the  plaintiff  to  the  de- 
pv  j  fendant  at  his  special  instance  and  request,  and  by  the 
Falmouth  defendant*  under  and  by  virtue  of  such  bargain  and 
Thomas  8a^e'  before  then  accepted,  had  and  received,  and 
mown,  cut  down,  and  taken  to  his  own  use,  and  for 
work  and  labour  before  then  done,  and  for  certain 
materials  before  then  used  by  the  plaintiff  in  and  about 
the  preparing  and  making  ready  for  tillage  divers  parts 
of  certain  lands  and  premises  afterwards  let  by  the 
plaintiff  to  the  defendant  at  his  request,  and  of  which 
said  work  and  labour  and  materials  the  said  defendant 
had  the  use  and  benefit,  for  which  the  defendant  was 
to  pay  the  plaintiff— for  the  use  and  occupation  of  cer- 
tain lands  and  premises  of  the  plaintiff  by  the  defend- 
ant— for  goods  bargained  and  sold,  and  sold  and  deli* 
vered  by  the  plaintiff  to  the  defendant,  at  his  request, 
and  for  the  price  and  value  of  work  then  and  there 
done,  and  materials  for  the  same,  provided  by  the 
plaintiff  for  the  defendant — for  money  lent — for  money 
had  and  received,  and  on  an  account  stated.  Damages- 
500/. 

Pleas — 1st.  General  issue.  2d.  To  the  first  four 
counts  actio  non,  because  defendant  says  that  the  said 
several  terms  of  14  years  each  in  the  said  first  four 
counts  of  the  declaration  respectively  mentioned,  were 
certain  terms  of  14  years,  which  were  to  commence 
respectively  from  the  29th  day  of  September  1827,  and 
which  was  the  29th  day  of  September  next  before  the 
making  of  the  said  promises  of  the  defendant  in  the 
said  first  four  counts  respectively  mentioned:  And  the 
defendant  further  says,  that  the  said  crops  in  the  said 
first  four  counts  respectively  mentioned,  and  the  benefit 
,  of  the  said  work,  labour  and  materials  in  thpse  counts 
Tespectively  mentioned,  were  not,  nor  was  any  part 
thereof,  agreed  to  be  excepted  or  reserved,  nor  were 

(o)  Sladc's  case,  4  Co.  92  6. 
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they,  nor  was  any  part  thereof,  excepted  or  reserved       1832. 

out  of  the  lettings  in  the  firtt  and  second  counts  respec-      v-^-^/ 

tively  mentioned,  or  out  of  the  agreements  to  let  in  the    Falmouth 

third  and  fourth  counts  respectively  mentioned:  And      „,  v- 

Thomas* 

the  defendant  further  says,  that  no  agreement  in  respect 
of  or  relating  to  the  said  causes  of  action  in  the  first 
four  counts  respectively  mentioned,  or  any  or  either  of 
them,  nor  any  memorandum  or  note  thereof,  wherein 
the  said  promises  of  the  defendant  in  those  counts  men- 
tioned, or  any  or  either  of  them,  were  or  was  stated  or 
shown,  was  in  writing  signed  by  the  defendant,  or  any 
other  person  thereunto  by  him  lawfully  authorized* 
Verification. 

Third  plea. — As  to  so  much  of  the  last  count  of  the 
said  declaration  as  relates  to  the  said  sum  of  £00/.,  in. 
which  the  plaintiff  averred  that  the  defendant  was  in- 
debted to  him,  the  plaintiff,  for  divers  crops  of  corn, 
wheat,  and  turnips,  bargained  and  sold  by  the  plaintiff  to 
the  defendant,  the  defendant  said  that  the  said  crops,  at 
the  time  of  the  said  bargain  and  sale,  were  growing  in  and 
upon,  and  were  affixed  to  certain  lands  of  and  belonging 
to,  and  then  in  the  possession  of  the  plaintiff,  to  wit, 
in  &c,  and  that  while  the  crops  were  so.  growing  in 
and  upon  and  were  so  affixed  to  the  said  lands,  and 
just  before  the  supposed  bargain  and  sale,  to  wit,  on 
14  November  1827,  in  &c,  there  was  a  treaty  on  foot 
between  the  plaintiff  and  defendant,  by  which  it  was 
proposed,  amongst  other  things,  that  the  plaintiff  should 
let  the  said  lands  with  the  appurtenances,  excepting 
all  timber  trees  and  saplings,  tin,  copper,  lead,  and  all 
other  materials,  metals,  clay,  marl  and  stone,  water  and 
watercourses,  and  also  liberty  of  hunting,  shooting, 
and  sporting  in,  upon,  and  over  the  said  premises,  and 
also  liberty  to  take  in  any  part  of  the  said  premises  for 
the  purpose  of  making  roads  or  planting,  or  any  other 
purpose,  on  making  satisfaction  to  the  defendant,  his 
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1832.  executors,  administrators,  and  assigns:  To  hold  the 
same  from  the  29th  of  September  then  last  past,  for  a 
term  of  14  years  then  next  ensuing,  and  that  the  de- 
fendant should  take  the  said  lands  with  the  appurte- 
nances, excepting  as  aforesaid,  for  the  said  term,  and 
should  take  therewith  the  said  crops  so  growing  there- 
upon and  affixed  thereto  as  aforesaid  j  and  thereupon, 
to  wit,  on  the  said  14  November,  in  &c,  and  just  before 
the  said  supposed  bargain  and  sale,  the  plaintiff  and 
the  defendant  assented  to  the  terms  of  the  said  treaty, 
and  thereupon  in  order  to  carry  the  terms  of  the  said 
treaty  into  execution,  the  said  supposed  bargain  and 
sale  in  the  introductory  part  of  this  plea  mentioned 
was  verbally  contracted  by  and  between  the  plaintiff 
and  the  defendant,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid;  and  the  defendant 
further  said,  that  no  agreement  in  respect  of  or  relating  to 
the  said  cause  of  action  in  the  introductory  part  of  this 
plea  mentioned,  nor  any  memorandum  or  note  thereof, 
wherein  the  said  contract  of  bargain  and  sale  is  shown 
or  stated,  was  in  writing  signed  by  the  defendant  or 
any  other  person  thereunto  by  him  lawfully  authorised* 
Verification. 

Fourth  plea.— As  to  so  much  of  the  last  count  of  the 
said  declaration  as  relates  to  the  sum  of  200/.,  in  which 
the  plaintiff  avers  that  the  defendant  was  indebted  to 
the  plaintiff,  as  being  due  and  payable  by  the  defend* 
ant  to  the  plaintiff  in  respect  of  certain  work  and  labour 
before  then  done,  and  of  certain  materials  before  then 
used  by  the  plaintiff  in  and  about  the  preparing  and 
making  ready  for  tillage  divers  parts  of  certain  lands 
and  premises  which  were  afterwards  let  by  the  plaintiff 
to  the  defendant  at  his  request,  and  of  which  said  work 
and  labour  the  defendant  had  the  use  and  benefit,  and 
for  which  the  defendant  was  to  pay  the  plaintiff,  the 
defendant  says  that  he  was  to  pay  the  plaintiff  as  afore* 
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by  virtue  of  a  certain  promise  theretofore  made  by       1883. 
die  defendant  to  the  plaintiff:  And  the  defendant  fur-      WvW 

Karl 

ther  says,  that  just  before  the  making  of  the  said  pro-    falmovth 
mise  by  the  defendant,  to  wit,  on  14  November  1827, 
in  Ac.  aforesaid,  there  was  a  treaty  on  foot,  (as  in  third 
plea,  to  the  end.)    Verification.. 

Fifth  plea. — As  to  so  much  of  the  said  last  count  aa 
related  to  the  said  sum  of  900/.,  in  which  the  plaintiff 
had  averred  that  the  defendant  was  indebted  to  him  the 
plaintiff  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  account  stated  between  them,  the 
defendant  said  that  the  said  account  was  stated  by  and 
between  the  said  plaintiff  and  defendant,  of  and  con* 
eerning  certain  monies  which  the  said  defendant,  before 
the  stating  of  the  said  account,  to  wit,  on  14*  November 
1827,  in  &c.  aforesaid,  verbally  agreed  with  the  said 
plaintiff  to  pay  to  him,  as  hereinafter  mentioned,  for 
divers  props  of  corn,  wheat,  and  turnips,  which  at  the 
tune  of  making  the  same  agreement  were  growing  on 
certain  lands  then  of  and  belonging  to  and  in  the  pos- 
session of  the  plaintiff,  and  for  and  in  respect  of  certain 
work  and  labour  before  then  due,  and  certain  materials 
before  then  used  by  the  plaintiff  in  and  about  the  pre- 
paring and  making  ready  for  tillage  divers  parts  of  the 
same  lands,  of  which  said  work  and  labour  and  materials, 
the  plaintiff,  at  the  time  of  making  the  said  agreement, 
had  not  received  the  benefit:  And  the  defendant  fur- 
ther said,  that  just  before  the  making  of  the  said 
agreement,  to  wit,  on  &c,  there  was  a  treaty  on  foot 
between  the  said  plaintiff  and  the  said  defendant,  by 
which  it  was  proposed  that  the  plaintiff  should  let  the 
last-mentioned  lands  with  the  appurtenances  to  the 
defendant,  with  the  like  exceptions  as  those  in  the 
third  plea  in  that  behalf  mentioned:  To  hold  the  same 
from  the  29th  day  of  September  then  last  past  for  a 
term  of  14  years  then  next  ensuing,  and  that  the  de- 
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1832.       executors,  administrators,  and  assigns:   To  hold  the 
same  from  the  29th  of  September  then  last  past,  for  a 
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term  of  14  years  then  next  ensuing,  and  that  the  de- 
fendant should  take  the  said  lands  with  the  appurte- 
nances, excepting  as  aforesaid,  for  the  said  term,  and 
should  take  therewith  the  said  crops  so  growing  there- 
upon  and  affixed  thereto  as  aforesaid ;  and  thereupon, 
to  wit,  on  the  said  14  November,  in  &c,  and  just  before 
the  said  supposed  bargain  and  sale,  the  plaintiff  and 
the  defendant  assented  to  the  terms  of  the  said  treaty, 
and  thereupon  in  order  to  carry  the  terms  of  the  said 
treaty  into  execution,  the  said  supposed  bargain  and 
sale  in  the  introductory  part  of  this  plea  mentioned 
was  verbally  contracted  by  and  between  the  plaintiff 
and  the  defendant,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid;  and  the  defendant 
further  said,  that  no  agreement  in  respect  of  or  relating  to 
the  said  cause  of  action  in  the  introductory  part  of  this 
plea  mentioned,  nor  any  memorandum  or  note  thereof, 
wherein  the  said  contract  of  bargain  and  sale  is  shown 
or  stated,  was  in  writing  signed  by  the  defendant  or 
any  other  person  thereunto  by  him  lawfully  authorised. 
Verification. 

Fourth  plea.— As  to  so  much  of  the  last  count  of  the 
said  declaration  as  relates  to  the  sum  of  200/.,  in  which 
the  plaintiff  avers  that  the  defendant  was  indebted  to 
the  plaintiff,  as  being  due  and  payable  by  the  defend* 
ant  to  the  plaintiff  in  respect  of  certain  work  and  labour 
before  then  done,  and  of  certain  materials  before  then 
used  by  the  plaintiff  in  and  about  the  preparing  and 
making  ready  for  tillage  divers  parts  of  certain  lands 
and  premises  which  were  afterwards  let  by  the  plaintiff 
to  the  defendant  at  his  request,  and  of  which  said  work 
and  labour  the  defendant  had  the  use  and  benefit,  and 
for  which  the  defendant  was  to  pay  the  plaintiff,  the 
defendant  says  that  he  was  to  pay  the  plaintiff  as  afore- 
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by  virtue  of  a  certain  promise  theretofore  made  by       1B32. 
the  defendant  to  the  plaintiff:  And  the  defendant  fur-      WvW 
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ther  says,  that  just  before  the  making  of  the  said  pro-    Falmouth 
mise  by  the  defendant,  to  wit,  on  14  November  1837, 
in  &c.  aforesaid,  there  was  a  treaty  on  foot,  (as  in  third 
plea,  to  the  end.)    Verification.. 

Fifth  plea. — As  to  so  much  of  the  said  last  count  aa 
related  to  the  said  sum  of  900/.,  in  which  the  plaintiff 
had  averred  that  the  defendant  was  indebted  to  him  the 
plaintiff  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  account  stated  between  them,  the 
defendant  said  that  the  said  account  was  stated  by  and 
between  the  said  plaintiff  and  defendant,  of  and  con* 
eerning  certain  monies  which  the  said  defendant,  before 
the  stating  of  the  said  account,  to  wit,  on  14  November 
1827,  in  &c.  aforesaid,  verbally  agreed  with  the  said 
plaintiff  to  pay  to  him,  as  hereinafter  mentioned,  for 
divers  crops  of  corn,  wheat,  and  turnips,  which  at  the 
time  of  making  the  same  agreement  were  growing  on 
certain  lands  then  of  and  belonging  to  and  in  the  pos- 
session of  the  plaintiff,  and  for  and  in  respect  of  certain 
work  and  labour  before  then  due,  and  certain  materials 
before  then  used  by  the  plaintiff  in  and  about  the  pre- 
paring and  making  ready  for  tillage  divers  parts  of  the 
same  lands,  of  which  said  work  and  labour  and  materials, 
the  plaintiff,  at  the  time  of  making  the  said  agreement, 
had  not  received  the  benefit :  And  the  defendant  fur- 
ther said,  that  just  before  the  making  of  the  said 
agreement,  to  wit,  on  &c,  there  was  a  treaty  on  foot 
between  the  said  plaintiff  and  the  said  defendant,  by 
which  it  was  proposed  that  the  plaintiff  should  let  the 
last-mentioned  lands  with  the  appurtenances  to  the 
defendant,  with  the  like  exceptions  as  those  in  the 
third  plea  in  that  behalf  mentioned:  To  hold  the  same 
from  the  29th  day  of  September  then  last  past  for  a 
term  of  14  years  then  next  ensuing,  and  that  the  de- 
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fendant  should  take  the  said  lands  (except  as  aforesaid) 
for  the  said  term,  and  should  therewith  take  the  said 
crops  so  growing  thereupon  as  aforesaid,  and  have  the 
use  and  benefit  of  the  said  work  and  labour  and  materials ; 
and  that  thereupon,  to  wit,  on  the  said  14  November, 
in  the  year  aforesaid,  in  the  county  aforesaid,  and  just 
before  the  making  of-  the  said  agreement,  the  said 
plaintiff  and  the  said  defendant  assented  to  the  terms 
of  the  said  treaty,  and  thereupon,  in  order  to  carry 
the  terms  of  the  said  treaty  into  execution,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  consideration  that 
the  plaintiff  would  let  the  said  lands  with  the  appurte- 
nances (except  as  aforesaid)  to  the  defendant  for  the 
said  term,  and  would  permit  the  defendant  to  take  the 
said  crops  so  growing  thereon  to  his  own  use,  and  to 
have  the  use  and  benefit  of  the  said  work  and  labour 
and  materials  during  the  said  term,  he  the  defendant 
verbally  agreed  with  the  plaintiff  to  pay  the  plaintiff 
certain  monies  for  the  said  crops,  and  for  the  use' and 
benefit  of.  the  said  work  and  labour  and  materials; 
which  said  monies  so  agreed  to  be  paid  to  the  plaintiff 
by  the  defendant  as  aforesaid,  were  the  same  monies  of 
and  concerning  which  the  said  account,  as  in  the  said 
last  count  mentioned,  was  so  stated  as  in  that  count  is 
mentioned:  And  the  defendant  further  said,  that  ho 
agreement  in  respect  of  or  relating  to  the  said  cause  of 
action  in  the  introductory  part  of  this  plea  mentioned, 
nor  any  memorandum  or  note  thereof,  wherein  the  said 
agreement  so  set  forth  in  this  plea  as  aforesaid,  or  the 
said  account  in  the  said  last  count  mentioned,  or  the 
said  promises  therein  mentioned  to  pay  the  said  sum 
of  200/.  therein  and  in  the  introductory  part  of  this 
plea  mentioned  is  stated  or  shown,  was  in  writing  signed 
by  the  defendant,  or  any  other  person  by  him  there- 
unto lawfully  authorized.    Verification. 
Demurrer  to  seventh  count,  stating  for  causes  that 
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the  breach  assigned  in  the  said  count  was  too  general, 
and  that  the  said  count  did  not  show  what  the  custom  of 
the  country  was,  which  the  defendant  was  stated  to  have 
acted  contrary  to,  or  what  the  defendant  had  committed 
which  was  contrary  to  the  custom  of  the  country,  not  in 
what  particular  the  said  defendant  hath  broken  the 
said  custom,  and  that  the  defendant. was  not  sufficiently 
informed  by  the  said  seventh  count  as  to  the  cause  of 
action  of  which  the  plaintiff  complained  against  him* 

General  issue.— Similiter. 

.  General  demurrer  and  joinder  to  second,  third,  and 
fourth  pleas. 

Replication  to  fifth  plea,  that  the  said  plaintiff  ought 
not  to  be  barred  &c,  because  he  says,  ■  that  before  the 
stating  of  the  said  account  in  the  said  declaration  men- 
tioned/the  said  defendant  had  mown,  cut  down,  and  ac- 
cepted and  taken,  to  and  for  his  own  use,  the  said  crops 
of  corn,  wheat,  and  turnips  in  the  said  fifth  plea  men- 
tioned,' and  had  taken,  had  and  received  the  amount 
of  the  said  work  and  labour  and  materials  in  the  same 
plea  mentioned,  for  and  in  respect  of  which  the  said 
defendant  had  verbally  agreed  to  pay  the  said  plaintiff 
the  said  monies,  of  and  concerning  which  the  said 
account  was  stated  by  and  between  the  said  plaintiff 
and  the  said  defendant,  as  in  the  fifth  plea  mentioned. 
Verification. 

Rejoinder  to  that .  replication,  because  admitting 
that  be  the  defendant  had  mown,  cut  down,  and 
accepted  and  taken,  to  and  for  his  the  said  defendant's 
own  use,  the  said  crops  of  corn,  wheat  and  turnips  in 
the  said  fifth. plea  mentioned,  and  had  taken,  had  and 
received;  the  amount  of  the  said  work  and  labour  and 
-materials  in  the  same  plea  mentioned ;  yet  for  rejoinder 
the  defendant  said,  that  he  the  defendant  did  not  so 
mow,  cut  down,  and  accept  and  take  the  said  crops  of 
corn,  wheat,  and  turnips,  and  take,  have,  and  receive 
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the  amount  of  the  said  work  and  labour  and  materials, 
before  the  stating  of  the  said  account  in  the  said  de- 
claration mentioned,  in  manner  and  form  as  the  plaintiff 
hath  in  his  said  replication  above  in  that  behalf  alleged. 
General  demurrer  and  joinder. 


Addison  for  the  defendant.  First,  in  support  of 
the  demurrer  to  the  seventh  coutit,  the  breach  there 
assigned  is  too  general.  Though  it  will  be  said  that 
it  is  in  all  cases  sufficient  if  a  breach  is  assigned  in  the 
words  of  the  covenant  or  promise,  that  is  not  true  as 
a  general  proposition.  It  may  be  true  where  the  denial 
of  one  or  two  specific  facts  is  sufficient  to  bring  the 
point  in  dispute  before  the  Court,  but  not  where  the 
promise  is  so  general  and  embraces  so  much  matter 
that  the  actual  fact  complained  of  is  not  disclosed 
by  the  breach.  In  Warn  v.  Bickford  (a),  the  demurrer 
was  to  the  plea ;  but  as  the  breach  was  held  bad,  that 
decision  has  the  same  weight  as  if  the  declaration  had 
been  demurred  to  generally.  The  breach  was  there 
assigned  in  the  words  of  the  covenant,  which  was  to 
cultivate  according  to  the  custom  of  the  country  $  but 
it  was  held  not  sufficient  so  to  assign  it.  A  general 
Count  of  this  nature  had  been  frequently  adopted  to 
follow  special  counts,  and  may  be  good  after  verdict. 
Comyns  Digest,  tit.  Pleader  (C  22)  is,  "  In  debt  on  a 
contract  to  pay  20$.  on  waste  done,  an  allegation  by 
plaintiff  that  the  defendant  committed  waste,  is  not 
sufficient  without  showing  how  the  waste  was  done." 
The  same  book  and  title  (C  48)  cites  Knight  v.  Keith(b) 
to  show  that  a  breach  non  performavit  agreamentum, 
without  saying  in  what  particular,  is  bad  (c).  Now  this 
breach  is  no  other.    [Bayley  B.    It  does  not  point 

(a)  7  Pri.  550.    See  9  Pri.  43.  (fr)  Skinner,  544. 

(c)  Sectu  where  there  are  mutual  agreements  and  promises,  3  Lev.  519  > 
4  Mod.  188 }   Com.  Dig.  tit.  Pleader  (C  45): 
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out  as  to  what  part  of  the  farm  or  in  what  respect  the 
complaint  is  made.] 

Next,  in  support  of  the  pleas  to  the  four  first  counts, 
the  demurrer  admits  the  truth  of  the  averment  in  those 
pleas,  that  the  growing  crops  and  the  benefit  of  the  work 
and  materials  were  not  excepted  in  writing  from  the  let- 
tings  or  agreements  to  let.  Then  the  agreement  sued  on 
being  verbal  for  letting  a  farm,  and  for  taking  certain 
crops  and  labour  bestowed  thereon,  cannot  be  enforced 
by  action  since  the  statute  of  frauds  29  Car.  2.  c.  3.  s.  4. 
In  Mayfield  v.  Wadsley  (a),  Littledale  J.  was  of  opi- 
nion that  where  land  was  to  be  given  up  by  the  plain- 
tiff to  a  lessee,  and  the  crops  thereon  were  to  be  taken 
at  a  price  named,  they  passed  to  him  as  part  of  the 
land,  and  the  judgment  of  the  court  proceeded  on  the 
ground  that  distinct  contracts  existed  for  the  crops  and 
dead  stock,  at  separate  prices  for  each,  so  as  to  take 
the  case  out  of  the  rule,  that  a  contract  void  in  part  must 
be  void  in  toto ;  recognised  in  Thomas  v.  Williams  (6). 

[Bayley  B.  There  the  promise  was  stated  to  be 
entire  (c).]  Here  it  is  admitted  that  the  plaintiff  did 
demise,  and  the  valuation  of  the  crops  and  labour  was 
in  pursuance  of  the  original  contract  to  let  and  take 
the  farm ;  so  the  promise  is  entire.  In  Chater  v.  Beck- 
ett (rf),  the  defendant  promised  verbally  to  do  two  things, 
one  good  within  the  statute,  the  other  not,  and  did  the 
former  only.  The  action  was  for  non-performance  of 
that  part  of  the  defendant's  promise  which  was  to  do 
a  thing  not  within  the  statute ;  but  it  was  held  that 
the  entirety  of  the  contract  prevented  the  plaintiff  from 
recovering.  [Bayley  B.  In  that  case  the  special 
count  stated  the  promise  as  entire,  viz.  to  take  certain 
bills  in  payment  of  a  debt,  and  also  to  pay  expenses 

(*)  S  B.  k  C.  365.  (ft)  10  B.  &  C.  664. 

(c)  See  further  otoerrathms  by  BayUy  B.  on  this  cue  in  Wood  r*  But* 
mi,  Vol.  II.  97,  99.  (<*)  7  T.  R.  SOI. 
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incurred  by  the  plaintiff.  The  latter  part  being  void 
by  the  statute,  the  whole  promise  was  avoided  at  law.] 
That  promise  could  not  be  stated  otherwise,  for  the 
plaintiff  could  not  split  the  contract,  Neale  v.  Viney(a). 
Besides,  upon  these  pleadings  it  is  admitted  that  the 
crops,  and  benefit  of  the  labour  bestowed  on  the  land, 
were  never  excepted  in  writing  out  of  the  demise ;  they 
therefore  passed  to  the  defendant,  and  belonged  to 
him  of  right  under  the  agreement  for  that  purpose. 
Then  an  express  promise  to  pay  the  amount  at  which 
they  might  be  estimated  by  subsequent  valuation  would 
have  been  nudum  pactum,  and  no  implied  promise  to 
that  effect  can  arise  from  the  defendant's  having  sub- 
mitted to  allow  such  a  valuation  to  take  place. 

As  to  the  general  count,  the  same  question  is  raised 
on  the  pleas,  which  identify  the  subject-matter  of  the 
contracts  there  stated  with  that  in  the  special  counts, 
and  show  that  the  crops  &c.  were  growing  on  and  made 
one  with  the  land.  They  also  show  that  the  account 
was  stated  about  the  same  matter.  The  agreement  for 
the  land  being  thus  mixed  up  with  the  contract  to  pay 
for  the  crops,  &c,  could  only  be  declared  on  as  entire, 
and  therefore  specially.  Neale  v.  Viney  supports  that 
position.  There  an  agreement  had  been  made  to 
assign  a  lease  to  the  defendant,  he  being  to  take  the 
fixtures  and  crops  at  a  valuation :  he  was  let  into  pos- 
session and  had  the  crops,  &c,  but  the  lease  was  never 
assigned  to  him  for  want  of  title.  It  was  held  that  he 
could  not  be  sued  in  indebitatus  assumpsit  for  the  valued 
price  of  the  fixtures  and  crops,  as  on  a  distinct  contract 
for  them. 


Fottett  for  the  plaintiff.  The  breach  in  the  seventh 
fcount  is  sufficient,  being  alleged  in  the  words  of  the 
promise,   and   no  question  of  law  being  involved  in 

(a)  1  Cimpb.  471. 
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it.  (a)  [Bayley  B.  In  suing  on  a  bond  conditioned  for  the 
performance  of  covenants,  distinct  breaches  of  them 
would  be  assigned.]    The  covenants  in  that  case  are 
themselves  distinct ;  but  in  a  case  like  this,  the  landlord, 
who  may  reside  at  a  distance,  may  find  at  the  end  of 
the  term  that  his  farm  is  in  bad  condition,  and  may  under- 
take by  this  breach  to  prove  by  testimony  of  witnesses, 
as  a  matter  of  fact,  that  his  farm,  as  a  whole,  has  not  been 
cultivated  in  a  husband-like  manner  according  to  the 
custom  of*  the  country.    He  must  deduce  that  conclu- 
sion from  its  general  state,  and  not  from  the  breach  of 
any  particular  covenant,  e.g.  to  fallow  at  proper  times, 
as  he  might  have  done  on  a  lease  or  such  a  bond  as  is 
alluded  to.    The  specific  means  by  which  the  injury 
has  been  caused  are  peculiarly  known  to  the  tenant, 
but  the  landlord  may  well  be  ignorant  whether  the 
damage  arose  from  want  of  manure  or  by  improper  crop- 
ping.   Nor  do  the  precedents  encourage  particularity 
in  breaches  of  this  kind,  for  in  Harris  v. Mantle  (b) 
a  breach  in  covenant  having  first  assigned  "that  the  de- 
fendant tiad  not  used  a  farm  in  a  husbandlike  manner," 
went  on  to  state,  "  but,  on  the  contrary,  committed 
waste,"  it  was  held,  that  though  on  the  former  words 
of  the  breach  the  evidence  would  halve  been  admissible, 
yet,  that  as  the  plaintiff  had  afterwards  narrowed  it  to 
waste,  he  could  not  give  evidence  of  unhusbandlike 
treatment,  which  did  not  amount  to  waste.    [Lord 
Lyndhurst  C.  B.     Lutwyche,  329,  is  an  authority  that 
a  breach  in  the  words  of  a  covenant  for  not  repairing 
will  suffice,  without  enumerating  the  particular  dilapi- 
dations.]   Nor  is  Knight  v.  Keith  contrary  5  for  that 
breach,  that  the  defendant  "  did  not  perform  his  agree- 
ment/* might  involve  a  question  of  law,  and  the  dictum 

(a)  Com.  Dig.  tit.  Pleader,  (C  45)  ;  and  see  id.  46,  49  j  2  V.  *  j  9  Co. 
BO,  b ;  J  Sound.  181  b ;  1  Pri.  109 ;  6  Taunt.  45,  Jem*,  contrh. 
(*)  5  T.  R.  307 ;  ice  id.  697,  tod  1  ChHty  on  Pleading,  4  edit.  29& 
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1889.       appears  obiter  only.    The  breach  in  Warn  v.  Bickford 
Vfltf*v*k'      is  peculiar,  the  covenant  was  to  do  an  act  on  reaSOn- 
Falmouth     a^e  request^  then  the  breach  did  not  arise  till  the 
*•  defendant  was  required  to  do  that  act ;  but  it  did  not 

appear  that  he  was  so  required.  [Lord  Lyndhursi 
C.  B.  When  the  cautious  terms  of  that  judgment  are 
considered,  it  almost  amounts  to  an  authority  in  favour 
of  the  plaintiff  on  the  general  rule.]  No  authority  is 
cited  by  Comyns  for  the  position  cited  from  his  Digest 
tit.  Pleader  (C.  2ft,)  and  the  issue  waste  or  not  was 
a  question  of  law  («).  Where  that  is  so,  facts  should 
have  been  alleged  which  might  be  found  by  a  jury  so 
as  to  raise  the  question  of  law.  That  was  not  so 
necessary  here,  the  promise  being  to  cultivate  accord- 
ing to  the  custom  of  the  country,  which  involves  no 
such  question.  [Bayley  B.  The  particular  parts  of 
the  farm  which  tnay  have  been  injured,  e.  g.  by  cross 
cropping,  &c.  are  not  pointed  out  by  the  breach.]  In 
none  of  the  cases  cited  on  covenants  has  that  been 
deemed  necessary.  They  show  that  on  a  covenant  to 
repair  a  house,  the  breach  may  be  assigned  that  he 
did  not  do  so,  without  pointing  out  the  particular  mat- 
ter complained  of. 

The  question  raised  by  the  demurrers  to  the  other 
pleadings  are  Substantially  the  same.  It  has  been 
argued  that  the  erops  formed  part  of  the  land  demised, 
and  not  being  excepted  out  of  the  agreement  for 
demisg,  would  not  form  a  subject-matter  of  separate  con- 
tract. The  difference  between  the  counts  is  material ; 
for  the  first  and  third  show  that  the  defendant,  after 
the  agreement*  made,  entered  and  reaped  the  benefit 
of  the  crops,  after  which  the  action  is  brought  to  recover 
the  value  of  the  crops  taken*  and  of  the  labour  which 
the  defendant  has  had  the  benefit  of.  Now  the  con- 
sideration is  the  agreement  to  let  to  the  defendant, 

(•)  Sec  Han*  r.  Mattel*,  8  T.  R.  JOT . 
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and  his  promise  is  not  to  take  the  land,  but  to  take  and 
pay  for  the  growing  crops. 

The  question  is,  can  that  promise  be  enforced  oft 
these  pleadings!    First,  as  no  demise  of  the  land  took 
place,  no  writing  was  necessary  under  the  statute  of 
frauds.    Secondly,  the  plaintiff  is  entitled  to  judgment 
on  the  account  stated,  as  it  is  admitted  that  the  defend- 
ant has  entered  and  taken  possession  of  the  crops. 
On  the  first  point,  it  is  to  be  observed,  that  the  old 
doctrine  of  growing  crops  being  an  interest  in  land, 
has  been  gradually  narrowed.     Thus  in  Etah*  v. 
Roberts  (a)  crops  of  potatoes,  and  in  Smith  v.  Surman  (b) 
growing  trees,  were  held  not  to  be  such  interest  in 
land  as  were  within  the  statute.    [Bayley  B.  Ill  Smith 
v.  Surman  the  seller  was  to  cut  the  timber,  he  there- 
fere  was  to  make  the  subject-matter  of  the  contract  a 
chattel ;  but  before  that  was  done,  by  cutting  down  the 
trees,  the  vendee  had  no  interest  in  them.    Boliand  B. 
Is  not  the  contract  for  letting  the  land  and  sale  of  the 
drops  so  mixed  together,  that,  whether  the  latter  we're 
sold  as  a  matter  of  specific  sale  or  not,  we  cannot 
sever  it?    The  sale  of  the  crops  might  involve  the 
question,  Whether  they  were  to  be  fed  on  the  fartb.] 
That  contract  does  not  appear  on  these  pleadings. 
[Lord  Lyndhurst  C.  B.  Will  it  not  arise  ?    The  con- 
tract is  substantially,  to  let  a  forth  for  fourteen  years, 
in  its  actual  and  benefitted  condition ;  Vis.  in  other 
language,  in  consideration  that  the  plaintiff  will  let 
land  in  its  actual  state  with  the  crops  &c.  on  it,  the 
defendant  promises  to  pay  him  so  much  money  as  the 
valuers  fix;    Is  not  that  contract  entire,  and  for  an  in- 
terest in  land  f]    I  say,  that  that  part  of  the  contract 
for  the  crops  is  not.     It  is  clear  that  the  outgoing 
tenant  might,  while  in  possession,  have  made  sueh  a 

(a)  5  B.  &  Cr.  819.  See  Vol.  II.  429,  as  to  this  case. 
(t)  9  B.  k  Cr.  *61.    See  icU 
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contract  as  this  respecting  the  crops/ distinct  from  let- 
ting the  land,  and  might  have  refused  to  give  posses* 
sion  till  the  crops  were  bought.-,  Then  why  may  .not 
the  landlord  while  in  possession  do  the  same  thing? 
Thomas  v.  Williams  (a)  was  cited  to  show,  that  where  the 
statute  of  frauds  requires  a  contract  to  be  in  writing 
as   to   part9  then  if ,  it  is  void  as  to .  part  for  ■  being 
.verbal  only,  it  is '  void  in  toto.  -  Now  that  was  a  case 
of  two  claims ; .  the  /promise  .was  ,  laid  -  in  considera- 
tion of  forbearance  by  the. plaintiff,  to  distrain  on  a 
third  person  to  pay  two  sums,  one  for  rent  due.  by 
him,  and  the  other  for  rent  to  become  due;  and  the 
question  was,  whether  the  plaintiff,  who  produced  no 
written '  contract,  'had  .within  the  :  statute .  of  frauds 
proved  the  whole  of  that  promise  so  laid  as  entire? 
and  it  was  held  that  he  had  not.  -  In  Wood  v.  Benson  (Jb) 
the  case  of  Thomas  ■.  v.   Williams  was  reviewed,  and 
Lord  Lyndhurst  approved  that  decision,  on  the  ground 
that  the  declaration  having  there  stated  the  entire 
contract,  including  the  part  void  by  the  statute  of  frauds, 
the  contract  stated  was  not  proved.     Now  this  defend- 
ant is  not  charged  with  any  default  to  take  the  land,  but 
with  the  single  act  of  not  paying  for  the  crops  $  and  the 
plaintiff  alleges  no  promise  within  the  statute  of  frauds. 
[Lord  Lyndhurst  C..B.  If  the  crops  could  be  sepa- 
rated from  the  land,  how  can  the  work  and  labour  which 
has  been  expended  on  it  be  severed  from  it?  Bayley  B. 
Labour  is  not  an  interest  in   land,  but  when   be- 
stowed on  it  becomes  part  of  it,  by  altering  its  con- 
dition.]    Were  the  plaintiff  an  outgoing  tenant  with- 
out interest  in  the  land,  the.  benefit  of  labour  so  be- 
stowed, and . incorporated  with  :  land  would,  be  ihe 
subject  of  a  contract  not  within  the  statute  of  frauds,  as 
appears  by  Mr.  Justice  Little  dales judgment  in  Evans 
v.  Roberts  (c).    Then  I  put  this  contract  to  pay  for  the 

(•)  10  B.  &  Cr.  664.  (b)  Vol.  II.  93.  (c)  5  B.  &  Cr.  839< 
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labour  bestowed  as.  distinct  from. any  interest  in  tbe 
land.  let.    [Lord. .  Lyndhurst  C,  B.   The  bargain  for 
crops  and  labour  between .  an  outgoing  and  incoming 
tenant  is  necessarily  separate  from  that  for  tbe  land, 
and  rests  in  contract ;  here,  the  .landlord's  interest  in- 
tervenes,]   I  rest  the  argument  on  the  ground  .that  a 
contract  to  pay  for  crops  and  labour  may.  be  made  dis- 
tinctly from,  any.  interest  in  the.  land.    Suppose,  the 
parties  had  contracted  for  thb  farm  in  another  shape, 
and  had  then  made  a  distinct  contract  for  tbe  price  of 
the  labour  bestowed  on  it,  that  would  not  be  a  contract 
for  an  interest  in  land,  unless  it  were  for  the  possession 
of  land  (a).    [Lord  Lyndhurst  C.  B.    It  is  averred  in 
the  second  plea  that  the  crops  and  labour  &c.  were  not 
excepted  out  of  the  agreements  to  let  the  land,  stated  in 
the  third  and  fourth  counts* . '  Then,  as  the  letting  land 
for  fourteen  years,  in  its  then  actual  condition,  was  the 
consideration  of  the  promises,  the  crops  &c,  not  being 
excepted;  were  let ;  but  the  third  and  fourth  pleas  show, 
that  the. agreement  for: the. bargain  and.  sale  of  the 
crops  and  .for  the  value  of  the  labour. was  verbal.] 
.    Supposing  that; part: of  this  contract. ought  to  have 
been  in  writing  under  the  statute  of  frauds,  still  after 
the  *  condition  has  been  executed,  as.  tbe  defendant 
has  had , the  crops  and  labour,  and.  the  .  benefit  of 
the  contract,  the  plaintiff  may.  recover  on  tbe  indebi- 
tatus assumpsit  count  for  crops  "  bargained  and  sold, 
had  and  taken,"  and.  on  the.  account  stated,  Knowles  v. 
Michel  (b),  Crosby  v.Wad*worth{c\  Poulier  v.  Kit- 
tingbeck  (d).    In.  Teal  v.  Auiy  (e),  where  it  was  admit- 
ted that  a  contract  for. sale  of  growing .  poles  should 
have  been  in  writing,  yet  as  the  poles  had  been  taken 
away  and  the  agreement  executed,  the  court  said  that 
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(a)  See  6  East,  609. 
(c)  6  East,  610. 
(«) t  Brod.  &  B.  99. 


(*)  IS  East,  *49 ;  It  East,  1. 
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1882.  could  tbe  plaintiff  have  proved  the  amount  due  to 
him  by  other  evidence,  there  might  have  been  no 
necessity  for  referring  to  the  original  agreement. 

Addison  in  reply.  The  rejoinder  is  admitted  to  be 
true*  and  is  an  answer  to  the  plaintiff's  claim  on  the 
count  for  an  account  stated,  by  showing  that  that  ac- 
count must  have  been  stated  with  reference  to  the 
original  bargain,  and  to  no  contract  implied  from  tbe 
possession  of  the  crops  by  the  defendant  at  a  subse- 
quent time. 

Cur.  adv.  vuk. 

The  judgment  of  the  court  was  afterwards  delivered 

Lord  Lynbhurst  C.  B. — The  plaintiff  in  this  case 
insists  upon  three  demands  against  the  defendant,  one 
for  growing  crops,  one  for  work,  labour  and  materials, 
and  the  third  for  the  mismanagement  of  a  farm;  and 
the  questions  are,  whether  he  is  not  prevented  by  the 
statute  of  frauds  from  recovering  from  the  first  and 
second  of  these  claims;  and  whether  the  breach  upon 
the  third  is  not  laid  too  generally.  The  first  count  of 
the  declaration  states,  that  he  was  possessed  of  a  farm 
upon  which  were  certain  crops  of  corn  and  turnips, 
and  on  which  he  had  done  certain  work  and  labour, 
and  expended  certain  materials  in  making  it  ready  for 
tillage,  of  which  work,  labour  and  materials  he  had 
not  derived  the  benefit;  and  thereupon  in  considera- 
tion that  the  plaintiff  would  let  him  the  farm  for  four- 
teen years,  the  defendant  undertook  to  take  the  crops 
and  pay  for  them,  and  for  the  work,  labour  and  mate- 
rials according  to  a  valuation.  It  is  then  averred  that 
the  plaintiff  let  the  farm  accordingly,  and  left  the  crops 
upon  it,  and  tbe  defendant  took  possession  of  the  farm 
and  crops,  and  had  the  benefit  of  the  work,  labour  and 
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materials.    The  second  count  is  nearly  similar.     In  the 
third  and  fourth  counts  it  is  stated  that  in  considera- 
tion that  the  plaintiff  would  agree  to  let  the  farm  to 
the  defendant  for  a  term  of  fourteen  years,  and  would 
suffer  him  to  enter  and  take  the  crops  to  his  own  use 
and  have  the  benefit  of  the  work,  labour  and  materials, 
the  defendant  undertook  to  take  the  crops,  and  allow 
the  plaintiff  for  the  same,  and  for  the  work,  labour 
and  materials,  according  to  a  valuation.    It  is  then  aver- 
red that  the  plaintiff  did  agree  to  let  the  farm  for  the 
said  term,  and  did  leave  the  crops  upon  the  said  pre- 
mises, and  suffered  the  defendant  to  enter  and  have  the 
crops,  and  the  benefit  of  the  work,  labour  and  materials; 
and  that  the  defendant  did  enter  and  take  the  crops, 
and  had  the  benefit  of  the  work,  labour  and  materials. 
To  these  four  counts,  defendant  has  pleaded  that  the 
crops  and  benefit  of  the  work,  labour  and  materials 
were  not  excepted  or  reserved  out  of  the  lettings  ov 
agreements  to  let,  and  that  there  was  no  agreement  in 
writing  in  respect  of  the  causes  of  action  in  those  counts 
mentioned  or  any  memorandum  or  note  thereof.    The 
effect  of  these  pleadings  is  to  raise  the  objection  of  the 
statute  of  frauds  to  the  plaintiff's  claim  to  recover  on 
the  four  first  counts  of  the  declaration.    By  the  fourth 
section  of  29  Car. 2.  c.  3.  no  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought  or 
some  memorandum  or  note  thereof  shall  be  in  writing. 
The  question  then  is,  whether  these  counts  are  founded 
upon  a  contract  for  an  interest  in  lands.    At  the  time 
when  each  of  these  contracts  upon  which  the  plaintiff 
sues  is  stated  to   have  been  made,  the  crops  were 
growing  upon  the  land,  the  defendant  was  to  have  the 
land  as  well  as  the  crops,  and  the  work,  labour  and 
materials  were  so  incorporated  with  the  land  as  to  be 
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1888.  could  the  plaintiff  have  proved  the  amount  due  to 
him  by  other  evidence!  there  might  have  been  no 
necessity  for  referring  to  the  original  agreement. 

Addison  in  reply.  The  rejoinder  is  admitted  to  be 
true*  and  is  an  answer  to  the  plaintiff's  claim  on  the 
count  for  an  account  stated,  by  showing  that  that  ac- 
count must  have  been  stated  with  reference  to  the 
original  bargain,  and  to  no  contract  implied  from  the 
possession  of  the  crops  by  the  defendant  at  a  subse- 
quent time. 

Cur.  ode.  vuti. 

The  judgment  of  the  eourt  was  afterwards  delivered 

by 

Lord  Lynbhurst  C.  B. — The  plaintiff  in  this  case 
insists  upon  three  demands  against  the  defendant,  one 
for  growing  crops,  one  for  work,  labour  and  materials, 
and  the  third  for  the  mismanagement  of  a  farm;  and 
the  questions  are,  whether  he  is  not  prevented  by  the 
statute  of  frauds  from  recovering  from  the  first  and 
second  of  these  claims;  and  whether  the  breach  upon 
the  third  is  not  laid  too  generally.  The  first  count  of 
the  declaration  states,  that  he  was  possessed  of  a  farm 
upon  which  were  certain  crops  of  corn  and  turnips, 
and  on  which  be  had  done  certain  work  and  labour, 
and  expended  certain  materials  in  making  it  ready  for 
tillage,  of  which  work,  labour  and  materials  he  had 
not  derived  the  benefit;  and  thereupon  in  considera- 
tion that  the  plaintiff  would  let  him  the  farm  for  four- 
teen years,  the  defendant  undertook  to  take  the  crops 
and  pay  for  them,  and  for  the  work,  labour  and  mate- 
rials according  to  a  valuation.  It  is  then  averred  that 
the  plaintiff  let  the  farm  accordingly,  and  left  the  crops 
upon  it,  and  the  defendant  took  possession  of  the  farm 
and  crops,  and  had  the  benefit  of  the  work,  labour  and 
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materials.    The  second  count  is  nearly  similar.    In  the       1832. 
third  and  fourth  counts  it  is  stated  that  in  considera-      VTVT/ 
tion  that  the  plaintiff  would  agree  to  let  the  farm  to    Falmouth 
the  defendant  for  a  term  of  fourteen  years,  and  would 
suffer  him  to  enter  and  take  the  crops  to  his  own  use 
and  have  the  benefit  of  the  work,  labour  and  materials, 
the  defendant  undertook  to  take  the  crops,  and  allow 
the  plaintiff  for  the  same,  and  for  the  work,  labour 
and  materials,  according  to  a  valuation.    It  is  then  aver* 
red  that  the  plaintiff  did  agree  to  let  the  farm  for  the 
said  term,  and  did  leave  the  crops  upon  the  said  pre- 
mises, and  suffered  the  defendant  to  enter  and  have  the 
crops,  and  the  benefit  of  the  work,  labour  and  materials; 
and  that  the  defendant  did  enter  and  take  the  crops, 
and  had  the  benefit  of  the  work,  labour  and  materials. 
To  these  four  counts,  defendant  has  pleaded  that  the 
crops  and  benefit  of  the  work,  labour  and  materials 
were  not  excepted  or  reserved  out  of  the  lettings  ov 
agreements  to  let,  and  that  there  was  no  agreement  in 
writing  in  respect  of  the  causes  of  action  in  those  counts 
mentioned  or  any  memorandum  or  note  thereof.    The 
effect  of  these  pleadings  is  to  raise  the  objection  of  the 
statute  of  frauds  to  the  plaintiff's  claim  to  recover  on 
the  four  first  counts  of  the  declaration.    By  the  fourth 
section  of  29  Car.  2.  c.  S.no  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought  or 
some  memorandum  or  note  thereof  shall  be  in  writing. 
The  question  then  is,  whether  these  counts  are  founded 
upon  a  contract  for  an  interest  in  lands.    At  the  time 
when  each  of  these  contracts  upon  which  the  plaintiff 
sues  is  stated  to   have  been  made,  the  crops  were 
growing  upon  the  land,  the  defendant  was  to  have  the 
land  as  well  as  the  crops,  and  the  work,  labour  and 
materials  were  so  incorporated  with  the  land  as  to  be 
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1832,       inseparable  from  it.    The  defendant  would  not.  have 
K*~-~*-/      the  benefit  of  the  work,  labour  and  materials,  unless  he 

Earl 
Falmouth,    had  the  land,  and  we  are  of  opinion  that  the  right  to 

v-  the. crops  and  the  benefit,  of  the  work,  labour  and 

materials,  were  both  of  them  an  interest  in  the  land, 
but  if  either  of  the  two  were  properly  an  interest  in 
land  this,  would  form  a  sufficient*  objection. to,  the 
special  counts; .  for  the  crops  and  work  and  labour 
united  are  the  consideration  in  each  count,  and  if 
either,  part  of  the  consideration  fails,  the  plaintiff  cannot 
be  entitled  to.  recover. 

The  next  claim  in  the  declaration  is  contained  in  the. 
indebitatus  count,  which  states  that  the  defendant  was 
indebted  in  200/.  for  crops  bargained  and  sold,  and  by. 
the  defendant,  under. and  by  virtue  of  that  bargain  and 
sale,,  before  then,  accepted,  had  and  received,  and  cut 
down  and  taken  to  his  own  use.    To  this  the  defend* 
ant  has  pleaded,  that  the  crops  at  the  time  of  the 
bargain  and  sale  were  growing  upon  and. affixed  to. 
certain  lands  of  the  plaintiff  then  in  his  possession, 
and  that  just  before  the  bargain  and  sale  there  was  a 
treaty  on  foot  between  the  plaintiff  and  defendant,  by, 
which  it  was  proposed  that  the  plaintiff  should  let  the 
lands  to  the  defendant  for  fourteen  years,  and  should 
take  therewith   the  said  crops;  and  the   defendant 
assented  to  that  treaty ;  and  thereupon  in  order  to  carry, 
the  treaty  into  execution  the  said  supposed ,  bargain 
and  sale  was  verbally  contracted  between  the  plaintiff 
and  defendant,  and  that  there  was  no  agreement  in 
writing  of  the  said  cause  of  action,  or  any  memorandum 
or  note  thereof.    To  this  plea  the  plaintiff  has  de- 
murred, and  he  insists  that  inasmuch  as  it  is  alleged 
and  admitted  that  the  defendant  had  these  crops,  he  is 
liable  to  pay  for  them,  and  the  statute  of  frauds  is  no 
bar,  and  he  relies  on  Teal  v.  Auty  and  another  (a),  for 

(a)  tBro.U  Bug.  99. 
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that  position.  But  admitting  that  the  defendant  is  to  1832. 
pay  for  the  crops,  be  ought  to  pay  for  them,  not  upon, 
the  terms  and  footing  of  that  bargain  and  sale,  but 
upon  a  quantum  meruit.  The  crops  at  the  time  of  the 
bargain  and  sale  were,  upon  these  pleadings,  an  in- 
terest in  the  land ;  and  to  allow  the  plaintiff  to  recover 
upon  this  bargain  and  sale,  and  to  have  the  price  regu- 
lated by  it,  would  be  in  direct  opposition  to  the  statute, 
because  it  would  be  giving  effect  to  an  action  upon  a 
verbal  contract  for  an  interest  in  lands. 

The  next  claim  is  for  the  work  and  labour  and  mate- 
rials, to  which  there  is  in  subjstance  a  similar  plea;  and 
if  the  claim  as  to  the  crops  cannot  be  supported,  it 
follows,  a  fortiori,  that  this  also  must  fail.  :  Upon  the 
pleadings  it  was  a  contract  for  that  which  was  at  the 
time  of  such  contract  an  interest  in  the  land,  and  for 
that  which  never  was  and  never  could  be  separated 
from  it. 

The  last  claim  in  respect  of  the  crops,  and  of  the 
work  and  labour,  and  materials,  is  upon  the  .account 
stated,  and  the  defendant  states,  that  before  the  taking 
of  the  account  there,  was  a  verbal  agreement  for  the 
crops  which  were  growing  on  the  plaintiff's  land,  and 
for  the  work  and  labour  and  materials  in  preparing 
part  of  the  plaintiff's  ground  for  tillage:  that  there  was. 
a  treaty  for  the  plaintiff's  letting  and.  the  defendant's 
taking  the  land  for  fourteen  years,  to  which  the  .de- 
fendant assented ;  and  that  the  money  to  be  paid  for 
the  crops,  and  the  work,  labour  and  materials,  was 
the  money  concerning  which  the  account  was  stated, 
and  that  there  was  no  agreement  in  writing  of  and 
concerning  the  said  cause  of  action,  or  any  memoran- 
dum or  note  thereof.  To  this  plea  the  plaintiff  has. 
replied,  that  before  the  account  was  stated  the  defend- 
ant had  mown  the  crops,  and  taken  them  to  his  own  use, 
and  had  had  and  received  the  amount  of  the  work  and 
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labour  and  materials ;  and  the  defendant,  though  he 
admits  he  cut  down  the  crops,  &c,  and  received  the 
amount  of  the  work  and  labour,  insists  that  he  did  not 
cut  down  the  crops  or  have  the  amount  of  the  work 
and  labour  until  after  stating  of  the  account. 

The  plaintiff's  object!  therefore,  upon  the  account 
stated,  is  to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds,  and  charge  the  defendant  upon  a 
new  contract;  a  contract  which  the  law  would  imply 
from  the  defendant's  taking  the  crops  and  receiving 
the  benefit  of  the  work,  labour  and  materials;  and 
this  object  the  defendant  has  defeated  by  showing 
that  the  account  was  stated  when  the  case  stood  wholly 
upon  the  original  contract,  and  before  the  mowing  6f 
the  crops,  which  was  to  raise  a  new  contract,  had 
occurred.  The  only  objection,  therefore,  upon  the 
statute  of  frauds,  applies  to  the  count  upon  the  account 
stated,  as  well  as  to  the  other  counts. 

The  only  remaining  question  is  upon  the  seventh 
count  of  the  declaration,  and  the  objection  to  that 
count  is,  that  it  is  too  general. 

That  count  is  founded  upon  a  promise,  in  considera- 
tion of  defendant's  being  tenant  to  plaintiff  of  a  certain 
farm,  to  manage  it  in  a  good  and  husband-like  manner, 
and  according  to  the  custom  of  the  country  where  the 
farm  was.  The  breach  was,  that  he  did  not  so  manage 
it,  but  on  the  contrary  managed  it  in  a  bad  and  un« 
husband-like  manner,  and  contrary  to  the  custom  of 
the  country  where  the  farm  was. 

The  defendant  has  demurred  specially,  on  the  grounds 
that  the  breach  is  too  general;  that  the  count  does  not 
show  what  the  custom  of  the  country  is,  or  what  the 
defendant  has  committed  contrary  to  the  custom  of  the 
country,  nor  in  what  he  has  broken  the  custom ;  and 
that  the  defendant  is  not  sufficiently  informed  by  that 
count  of  the  cause  of  action  of  which  plaintiff  complains 
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against  him.    The  count  is  certainly  general,  and  it       1882. 
might  be  safer  for  plaintiff  to  amend,  than  to  hazard     v^-~°* 
the  opinion  of  a  court  of  error.  Falmouth 

Judgment  accordingly.  •• 

Thomas. 


Perkins  against  Benton  (a). 

flOMYN  for  the  sheriff  of  Surrey  had  obtained  the  When  a  sheriff 

usual  rule  for  staying  proceedings  under  1  &  2  ^^\^exem 
Wm.  4.  c.  58.  s.  6.  and  calling  on  the  plaintiff  in  the  cution,  and  on 
action,  and  Augustus  Moore,  the  claimant  of  the  goods  claim  being 
taken  in  execution  by  the  plaintiff,  to  appear  before  the  made  to  tnem 
Court  and  abide  its  order  thereon.    On  moving  to  rule  under  l  & 
make  it  absolute,  the  claimant  Moore  did  not  appear.     *  Ym' 4*  ?' 5,8, 

rr  8. 6.  to  which 

the  claimant 

Mansel  for  the  plaintiff,  as  judgment  creditor,  mored  j|J  c°0tual?peai> 
to  insert  a  term  in  the  rule  that  the  claimant  should  be  barred  the 
ordered  to  pay  costs  to  his  client  for  not  having  ap>  ordered  him 

peared  to  the  sheriff's  rule,  Bowdler  v.  Smith  (ft).  *>  W  the  exe- 

cution creditor 
his  costs  of 

Bayley  B.— The  doubt  is,  whether  the  claimant  lowing  cause 

against  the 

should  be  made  to  pay  the  costs,  he  not  being  in  a  rule,  unless 
condition  to  be  heard.    Now  it  is  to  be  observed,  that  ghownTifsir 
sect.  S,  to  which  sect.  6  refers,  speaks  of  three  persons,  days  from  ser- 
a  third  party  and  the  plaintiff  and  defendant;  and  only  or(jer. 
gives  power  to  make  "  reasonable  orders"  as  to  costs 
between  the  plaintiff  and  defendant,  and  not  to  give 
costs  to  the  plaintiff  to  be  paid  by  the  third  party.  Nor 
does  this  rule  call  on  him  to  show  cause  why  he  should 
not  pay  costs  if  he  does  not  appear. 

Vaughan  B. — The  1st  and  3d  sections  are  diver  so 

(«)  This  case  occurred  in  Trinity  Term,  1833.     (*)  Bowl.  Pr.  C.  417. 
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intuitu  from  sect.  6,  which  applies  to  this  motion  by  a 
sheriff;  but  here  the  plaintiff  as  judgment  creditor 
having  been  brought  into  court  on  a  claim  not  sub- 
stantiated by  the  claimant's  appearance  here,  is  entitled 
to  some  relief. 


The  Court  pronounced  a  rule,  that  the  claim  of 
Moore  should  be  barred,  and  that  he  should  pay  the 
execution  creditor  his  costs  of  showing  cause  against 
the  rule,  unless  cause  should  be  shown  against  the 
payment  of  such  costs  only,  within  six  days  from  the 
service  of  such  rule  and  order. 

Rule  nisi  making  itself  absolute,  unless 
cause  be  shown  as  above  (a). 


(a)  In  Towgood,  Dimoek  and  others  v.  Morgan  the  younger,  In  Easter 
Term,  13th  May,  18 St,  the  claimant,  Samuel  Morgan  the  elder,  made  default 
to  appear  in  a  similar  rule,  and  the  following  order  was  made : — 
Towgood  and  others   ")      Upon  reading  the  rule  of  the  96th  day  of  April 
against  >  last,  the  affidavit  of  Thomas  Pritchard,  and  the  affi- 

Morgan  the  younger. }  davit  of  Charles  Sweeting,  and  hearing  Mr.  R.  V, 
Richards  for  the  Sheriff  of  Monmouthshire,  Mr.  Robinson  for  the  plaintiffs, 
and  Mr.  Manning  for  John  Dimoek,  in  the  said  rule  named,  Ordered  that 
the  said  Sheriff  do  obey  the  writ  of  Fi.  Fa,  in  the  said  Rule  mentioned,  and 
that  the  claim  of  Samuel  Morgan,  the  elder,  to  the  goods  in  question  be 
barred ;  and  that  the  said  Samuel  Morgan,  the  elder,  do  pay  to  the  plaintiffs 
and  Mr.  John  Dimoek,  and  also  to  the  said  Sheriff  or  their  respective  attorneys, 
the  costs  occasioned  to  them  by  this  application"  But  in  the  principal  case, 
as  well  as  in  Bawdier  v.  Smith,  1  Dowl.  417  ;  and  Burton  v.  Skey,  id.  418  ; 
no  costs  were  allowed  to  the  sheriff,  and  that  appears  to  be  the  practice. 
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The  King  against  Thompson.  WvW 

ILt ANSEL  moved  for  a  rule  to  show  cause  why  the  Indictments 

:  clerk  of  the  peace  for  the  county  of  Buckingham  bJe^aversed 
should  not  return  into  this  court  all  recognizances!  on  recogni- 

AA  ,  i.  .ii-iA  zances  by  de- 

estreats  and  warrants  entered  into  by  the  defendant  fendantand 
and  his  sureties,  J.  K.  and  H.  H.t  for  the  appearance  two  8Uredlf t0 

m  rr  appear,  enter 

of  the  said  defendant  on  the  traverse  of  three  several  and  try  the 
indictments  preferred  against  him  at  the  Michaelmas  ^"^sU- 
sessions,  and  all  proceedings  thereupon.    A  week's  sions.   The 
notice  of  the  motion  had  been  given  to  the  sheriff.  thT  prosecator 

Three  indictments  were  found  at  the  Bucks  sessions,  n?  nollce  of, 
in  October  1831,  against  the  defendant,  for  assaults,  next  sessions, 
At  the  Epiphany,  sessions  1832  he  appeared,  put  in  ^^^  ite 
bail,  and  pleaded,  and  traversed  to  the  April  sessions,  the  recogni- 
entering  into  the  usual  recognizances,  himself  in  60/.  JJJJTIei^oni ; 
and  his .  two  sureties  in  25/.  each  on  each  indictment,  which  applica- 
He  did  not  give  the  notice  of  trial  at  the  April  sessions  fa^^and 
which  it  appeared  was  usual,  according  to  the  practice  (a),  they  were  or- 

i    -    *         ,  .        ,,x  .  .      deredtobe 

but  a  week  before  the  sessions  (b)  gave  notice  to  the  estreated. 
prosecutor's  attorney  that  he  would  move  that  court  to  Warrants  of 

r  *  m  execution 

respite  the  recognizances.    No  notice  of  trial  was  given  issued  under 
by  the  prosecutor.     At  those  sessions  the  traverse  jf ^'t^ntt' 
books  having  been  paid  for  and  the  traverses  entered,  the  defendant 
and  the  costs  of  the  copies  of  the  records,  summoning  ^  !  Qn  mo- 
the  jury,  filing  the  returns,  entering  appearances  to  tion  t0  brin5 
traverses,  and  reading  records,  being  paid  to  the  clerk  zances, 
of  the  peace,   it  was  moved  to  respite  the  recogni-  «*real9»  ***& 

r  r  °        warrants  into 

zances ;  but  the  application  was  refused,  and  the  re-  the  court  of 
cognizances  were  ordered  to  be  estreated;  but  the  ses-  ^1^  thYtthe 
sions  recommended  application  for  relief  to  this  court,  court  had  no 
The  defendant  and  his  sureties  were  present  in  court  J0uv"r  e^ats 

(a)  The  notice  of  the  defendant's  intention  to  trv  ia  not  a  condition  pre-  not  ^turned 

.  .         into  it,  and 

cedent  to  the  trial,  hot  a  mere  regulation  of  practice,  a  non-compliance  (|)(|t  ^e  quar. 

with  which  iria  jr  be  Cured  by  the  prosecutor's  appearing.    Rex  v.  Hobby,  ter  sessions 

Rv.&M.  241.  *       '      «  '     only  had  ju- 

(6)  SembU  he  was  then  in  time  to  have  given  notice  of  trial.  See  5  Burn,  m.j  J*lon 10 

tit*  Traverse. 
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1882*       at  the  sessions,  but  the  prosecutor  was  not  ready  to 

J^;^'      try.    Warrants  were  issued  under  writs  from  the  court 
The  Kihg       J 

«,         of  quarter  sessions  against  the  defendant  and  his  sure- 
Tbomho*.    tiWf  fc  ^  fom  ^  a  g.  4-  c.  46.  s.  14.  sched.  A. ;  the 

goods  of  one  of  the  sureties  were  seized,  and  the  person 
of  the  other,  as  well  as  of  the  defendant}  but  the 
recognisances  had  not  been  estreated  or  returned  into 
this  oourt  at  the  time  of  the  motion  (a). 

Mantel  contended  that  the  exchequer  had  a  contem- 
poraneous jurisdiction  with  that  of  quarter  sessions)  not- 
withstanding 3  G. 4.  c.  46.  s.  6.  and  prayed  that  the 
recognisances  might  be  estreated  into  this  court,  in 
order  subsequently  to  move  for  their  discharge,  on 
producing  a  constat  of  the  estreat.  He  attempted  to 
distinguish  The  King  v.  Hankins  (A). 

Lord  Lyndhurst  C.  B. — The  sessions  having  re- 
fused to  respite  these  recognizances,  they  were  for- 
feited* Then  a  copy  of  the  roll  directed  to  be  made  of 
them,  by  3  G.4.  c.46.  s.  2.  having  been  sent  to  the  sheriff 
with  the  writs  prescribed  by  schedule  A.,  warrants  have 
issued,  which  have  been  acted  on  against  these  sureties 
in  the  usual  way.  Now  the  act  3  G.  4.  was  passed  to 
give  the  quarter  sessions  a  jurisdiction  they  did  not 
before  possess;  and  that  court  is  empowered  by  sect.  6. 
at  a  sessions  subsequent  to  that  at  which  recogni- 
sances are  forfeited,  to  inquire  into  the  circumstances 
of  the  case,  and  at  its  discretion  to  order  the  discharge 
of  the  whole  of  the  forfeited  recognizances.  In  this 
case  the  sessions  intended  that  the  application  for  relief, 
which  they  recommended  to  be  made  to  this  court, 
should  be  made  when  the  estreats  came  in,  according 
to  the  practice  of  the  court  But  Rem  v.  Hanirms  is 
distinctly  in  point    In  that  case  this  question  was 

(a)  This  case  occurred  in  Trinity  term  1832,  bat  the  report  of  it  could  not 
be  prepared  in  time  to  appear  in  its  proper  place. 
(ft)  Midland  *  Young*  R.  tf. 
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considered,  and  the  court,  after  bearing  Pellow's  case  (a),       1882. 
and  having  had  their  attention  drawn  to  the  standing 
writ  of  privy  seal,  empowering  the  barons  to  discharge  Vm 

forfeitures  etlreated  into  the  court,  decided  that  they  Tmonrswr. 
had  no  jurisdiction  over  recognisances  forfeited  at  quar- 
ter sessions,  but  not  estreated,  though  the  yearly  cer- 
tificate of  them  had  been  delivered  into  the  court  under 
section  14  of  S  G.  4.  c.  46-  Relief  had  been  there  re- 
fused by  the  sessions  to  the  party  on  his  application 
under  the  act;  but  this  court  held  that  its  jurisdiction 
did  not  exist,  as  no  estreats  had  taken  place* 

Bayley  B. — The  defendant  having  traversed,  could 
not  try  the  indictments  so  traversed  without  notice 
given,  unless  the  prosecutor  appeared.  His  neglect  to 
give  that  notice  occasioned  these  recognizances  to  be 
forfeited,  and  the  justices  had  no  power  to  refer  the 
case  to  this  court*    HankMs  case  is  in  point. 

Bolland  B.— The  sessions  have  not  decided  on  any 
appeal  to  them  under  this  act. 

The  Court  said  they  would  communicate  with  the 
king's  remembrancer. 

On  another  day 

Vaughan  B.  stated,  that  the  king's  remembrancer 
had  certified  the  practice  to  have  followed  the  cases  of 
HamkhkB  and  Pellow;  and  that  the  court  remained  of 
opinion  that  the  relief  prayed  was  within  the  jurisdic- 
tion of  the  quarter  sessions  only. 

Motion  refused  (b). 

(*)  M'LelUod'i  R.  111. 

(6)  See  1  Gade's  Crown  Practice,  2*7* 
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Doe  dem.  Williams  against  Evans. 


Matter  pur-      I?  JECTMENT  for  premises  called  Francis  Well, 

wnofl^ds"  situate  in  the  county  of  the  borough  of  Carmar- 

but  unexe-  then.  The  lessor  of  the  plaintiff  claimed  as  devisee  of 
written  on  the  «D<M*rf  Evans,  against  the  defendant,  claiming  as  his 
two  first  sides  heir  at  law.  By  the  instrument  relied  on  by  the  lessor 
paper,  on  the  of  the  plaintiff,  as  the  will  of  David  Evans,  that  person 
whibhS,de  °l  '8ave>  devised,  and  bequeathed  all  his  real  and  per- 
cil  entitled       sonal  property  unto  his  wife,  Ann  Evans,  for  her  use 

and  referrine  an<*  benefit,  so  'ong  as  8^e  should  remain  unmarried, 
to  "the  fore-  He  also  gave  and  devised  a  freehold  property  called 
wa"  after-'  Francis  WeU,  in  the  county  of  the  borough  of  Carmar- 
wafds  written,  then,  to  his  nephew,  David  Williams  (lessor  of  the 
signed  and  at-  plaintiff),  of  the  parish  of  L.,  Cardiganshire,  and  to  his 
tested.   Held,  j,eirs  for  ever,  after  the  death  of  the  said  Ann  Evans, 

that  that  due  '  m 

execution  gave  testator's  wife.    The  concluding  sentences  were,  "  And 

wi?|CtanVcon-  k^ty*  ^  ^°  hereby  nominate,  constitute,  and  appoint 
ferred  on  it  (a  blank  in  the  original),  of  this  my  will,  hereby  revoking 
pass  lands.       a^  former  wills  by  me  at  any  time  heretofore  made,  and 

declaring  this  to  be  my  last.  In  witness  whereof  I  have 
to  this  my  will  set  my  hand  and  seal  this  8th  December 
1829." 

The  above  part  of  the  will  was  written  on  the  first 
page  of  a  foolscap  sheet  of  paper ;  then  followed  on 
•the  second  page  the  following  attestation : 

"  Signed,  sealed,  and  published  by  the  within- 
named  David  Evans,  as  his  last  will  and  testament,  in 
the  presence  of  us,  who  at  his  request,  in  his  presence, 
and  in  the  presence  of  each  other,  have  hereunto  set 
and  subscribed  our  names  as  witnesses  hereto." 
(No  signature  or  seal.)  (No  signature  of  witnesses.) 
Lower  down,  upon  the  same  second  page  was  written 
a  codicil,  as  follows,  in  the  hand- writing  of  the  sakne 
person  who  prepared  the  will : 
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"  Codicil*    I,  David  Evans,  make  a  codicil  to  the       1832. 
foregoing  will,  and  thereby  ordain  that  my  wife,  Ann 
Evans,  be  entitled  to  the  sum  of  two  hundred  pounds 
of  my  property  in  case  she  should  marry.    (No  date.) 

u  David  Evans.    (No  seal.) 
"  Witness,  John  Williams, 

John  Henry  Logingoch,  " 
William  Howell." 

Testator  died  in  August  1831,  without  revoking  or 
altering  his  will. 

At  the  trial  before  Alderson  J.,  at  the  last  assizes 
for  the  county  of  the  borough  of  Carmarthen,  it  ap- 
peared that  in  December  1829,  the  testator  had  re* 
quested  a  dissenting  minister  to  prepare  a  will  for  him. 
It  was  done  accordingly,  and  contained  a  devise  to  the 
lessor  of  the  plaintiff  of  the  property  sued  for,  but  left  a 
blank  for  the  names  of  the  executors,  and  had  no  sig- 
nature or  seal  whatever.  A  short  time  after,  testator 
sent  again  to  the  same  minister,  saying  he  wanted  a 
codicil  to  his  will ;  a  codicil  was  prepared  as  above 
stated,  without  date  or  seal.  One  of  the  subscribing 
witnesses  named  in  the  attestation  proved  that  he  was 
sent  for  by  the  testator  on  30th  January  1889,  and  on 
getting  there  found  Williams  and  Howell  there.  Tes- 
tator said,  that  what  he  wanted  with,  witness  was  to 
sign  his  will.  He  desired  Mr.  Williams  to  go^for  the 
desk,  saying  his  will  was  in  it.  The  desk. being  ac- 
cordingly brought,  and  placed  on  the  table,  the  testator 
unlocked  it,  and  taking  out  a  paper  said,  "  here.it  is:" 
he  opened  it  and  folded  up  part,  and  then  wrote  his 
name  in  presence  of  all  three  witnesses.  He  said,  after 
writing  his  name,  that  was  his  will; -that  he -did  not 
intend  to  make  any  other.  The  attesting  witnessed 
then  signed  their  names. 

On  this  evidence,  Alderson  J.,  directed  the  jury  that 
there  was  only  one  question  for  them,  whether,  whett 
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_  J^#y  David  Evans  signed  the  codicil,  be  meant  to  execute 
both  instruments,  and  told  them  that  if  they  beliered 
that  he  did  so  mean,  the  execution  was  good  as  to 
both,  and  they  must  find  for  the  lessor  of  the  plaintiff; 
but  that  if  they  believed  that  the  testator  thought  he 
had  already  executed  the  will,  and  that  the  will  was 
done  with,  then  the  execution  was  invalid,  as  far  as 
setting  up  the  first  instrument  to  be  a  will,  and  the 
defendant  must  have  a  verdict. 


moved  for  a  new  trial.  The  will,  as 
originally  made,  was  in  its  inception  void,  for  want  of 
signature  and  attestation.  Being  so,  it  cannot  be  set  up 
by  matter  ex  pott  facto ;  Attorney-General  v.  Rarne*(a). 
—[Bayley  B. — The  publication  of  the  codicil  brings 
down  the  will,  making  it  speak  as  if  the  date  of 
that  publication,  unless  it  is  shown  that  the  testator 
intended  not  to  give  that  effect  to  the  will,  but  only 
to  execute  the  codicil,  Carleton  dera.  Grffin  v. 
GrffinCb).] 

The  question  is  whether  the  testator  executed  the 
codicil  eo  ammo  of  publishing  the  will:  now  the  will, 
as  originally  framed,  was  clearly  imperfect,  a  blank 
having  been  left  for  the  names  of  executors,  though 
the  testator's  expressions  demonstrate  his  intention  to 
appoint  them.  Then  the  testator,  by  suffering  that, 
omission  to  .continue  in  the  will,  at  the  time  of  exe- 
cuting the  codicil,  showed  that  he  did  not  mean  to 
treat  the  former  as  a  perfect  will ;  Carleton  v.  Griffin 
materially  in  this,  that  the  latter  part  of  the 


(•)  S  Vera*  R.  £97,  Pro*  Ch.  439,  $.  C.  The  report  of  the  case  ta 
GHb.  Eq.  R.  5,  shows  that  the  will  and  codicil  were  on  different  papers. 
Hie  will  was  signed  by  testator,  but  not  attested  so  as  to  pass  real  property. 
The  codicil  was  duly  signed  and  attested  as  testator  lay  on  his  death-bed, 
but  the  will  was  In  •  drawer  in  the  testator's  closet,  and  was  not  produced  at 
she  tin*  of  that  execution,  (ft)  t  Burr,  Sff. 
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1883 
natter  there  set  up  as  a  will  and  codicil,  not  only      s^v-0 

referred  to  the  former  party  contained  on  the  same        Do£ 
sheet  of  paper,  and  not  attested,  so  as  to  pass  real      £V*y9. 
estate,  but  recognised  it  as  valid  and  existing,  by 
adding  "  and  this  not  to  disannul  any  of  the  former 
part  made  by  me  2d  of  May  1758."     I-ord  Afoni- 
field  there  says  (a),  "  The  ease  is  accurately  stated ; 
for  it  is  not  stated  to  be  either  a  will  or  a  codicil,  but  a 
sheet  of  paper,  written,  &c.    The  testator  makes  a 
subsequent  disposition,  which  is  a  memorandum  to  be 
added  to  it;  but  he  does  not  call  this  a  codicil,  qot 
does  the  case  state  it  to  be  one*    He  plainly  considers 
the  whole  as  an  entire  disposition.    Then  the  publica- 
tion of  it  is  as  of  a  will  \  he  takes  up  the  paper,  and 
says,  it  is  my  will ;  and  certainly  he  did  not  mean  a 
part  of  it  only,  but  the  whole  of  it,  and  he  desires  them 
to  attest  it :  all  this  must  relate  to  the  whole  that  was 
written  on  the  paper :"  and  Mr,  Justice  Wilmot  there 
relies  on  the  testator  calling  it  a  memorandum,  and  not 
a  codicil*    But  here  the  codicil  subjoined  is  headed  as 
such,  and  calls  the  former  part  "  the  foregoing  will," 
the  facts  proved  being,  that  instructions  were  given  for 
a  codicil  at  a  subsequent  period  to  the  framing  the  will, 
and  that  that  codicil  only  was  executed* 

Baylby  B.(b) — We  should  do  an  injury  to  this 
applicant  if  we  granted  him  this  rule,  for  after  the 
authority  of  Carkton  v.  Gr{ffin,  and  considering  the 
strict  analogy  between  tbe  principle  of  that  decision 
and  the  present,  such  a  rule  must  ultimately  be  dis- 
charged* In  this  case  the  party  makes  what  he  means 
to  be  his  will  at  some  time  or  other,  though  he  does 
not  make  it  his  will  at  the  time,  because  it  was  not  signed 
or  attested.  Then  the  question  is,  whether  or  not  the 
codicil,  which  was  duly  signed  and  attested  on  a  sub- 

(t)  1  Bur.  543,  A3*  (fc)  Lord  I^ndhurH  wai  rifttisg  in  equity. 
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1832.  sequent  occasion)  will  have  effect  alone,  or  whether  its 
execution  will  apply  to  and  establish  the  preceding 
will.  The  will  was  written  on  the  first  and  second 
sides  of  a  sheet  of  foolscap  paper,  the  codicil  on  the 
third ;  and  if  the  codicil  had  not  referred  to  the  will, 
I  should  be  of  opinion  it  would  not  have  set  up  that 
document;  but  as  it  does  refer  to  it,  I  am  of  opinion 
that  it  does  set  it  up.  The  term  codicil  implies  some- 
thing added  to  a  previous  document.  Here  the  words 
are,  "  Codicil.  I,  David  Evans,  make  a  codicil  to  the 
foregoing  will,  and  thereby  ordain  that  my  wife,  Ann 
Evans,  be  entitled  to  the  sum  of  two  hundred  pounds 
of  my  property  in  case  she  should  marry."  To  this 
codicil  there  is  the  testator's  signature,  and  that  of 
three  witnesses,  so  that  by  that  execution  the  testator 
appears  to  me  at  that  period  of  time  to  have  set  up  not 
only  the  codicil  but  the  will. 

The  only  distinction,  in  fact,  between  this  case  and 
that  of  Carleton  v.  Griffin  is,  that  in  that  case  the  first 
will  was  signed  by  the  testator,  whereas  here  it  was  not; 
but  that  makes  no  difference  in  law,  for  the  signing  that 
will  of  lands  did  not  make  it  operative.  In  order  to 
give  operation  to  that  will  the  Court  must  have  been  of 
opinion  that  they  were  entitled  to  consider  the  due  exe- 
cution of  the  codicil  as  applying  not  only  to  give  effect 
to  the  codicil  itself,  as  such,  but  to  that  which  was  previ- 
ously done  in  1752,  in  order  to  making  a  will.  The  lan- 
guage of  that  codicil  was  merely  "  not  to  disannul  any  of 
the  former  part ;"  now  the  court,  by  their  decision,  not 
only  do  not  disannul  but  establish  the  former  part  as  a 
will ;  whereas  here  by  the  codicil  the  testator  declared 
the  foregoing  matter  to  be  his  will.  I  cannot  distinguish 
that  case  from  the  present ;  and  independently  of  that 
authority,  I  should  have  thought  it  consistent  with 
reason  to  hold,  that  the  signature  and  attestation  of  a 
eodicil  on  the  same  paper  with  a  will,  must  have  appli- 


John  Wheeler  against  William  Duke,  George 
Duke,  John  Liohtwood  and  Sarah  bis  wife,  John 
Duke  and  Elizabeth  Duke,  William  Duke  the 
younger,  Elizabeth  Liohtwood,  Thomas  Light- 
wood,  William  Duke,  son  of  George  Duke, 
George  Duke  the  younger,  Sarah  Duke,  John 
Duke  the  younger,  Mary  Ann  Duke,  Maria  Duke, 
Ann  Clements,  and  Ann  Duke,  widow. 


V. 

Eta  vs. 
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cation  to  all  the  matter  written  upon  that  paper.  But  1882. 
the  express  reference  of  this  codicil  "  to  the  foregoing  ^^* 
will"  shows  the  intention  of  the  testator  that  both  in- 
struments should  operate.(a) 

Bolland  B.— I  cbncur.  Had  this  will  been  signed 
by  the  testator,  the  case  would  have  been  exactly  that 
of  Carleton  v.  Griffin:  but  the  absence  of  signature  to 
the  will  here  sub  judice  makes  no  real  difference,  as 
the  wills  were  in  both  cases  equally  inoperative  for  want 
of  the  attestation  required  by  law.  The  words  "  Co- 
dicil. I,  David  Evans,  make  a  codicil  to  the  foregoing 
will,'9  are  as  if  he  had  said,  I  add  this  to  what  I  did 
some  time  ago. 

Gurney  B.  concurred. 

Rule  refused. 

(a)  Vaughan  B.  was  silting  at  Nisi  Pr'w. 


rriHE  Master  of  the  Rolls  sent  the  following  case  for  Real  property 

.  the  opinion  of  this  court.     George  Duke,  since  b^mar^ie 
deceased,  being  seised  in  fee  previously  to  and  in  con-  settlement  to 

trustees  to  the 
use  of  the  husband  for  life,  and  after  his  decease,  to  the  use  and  intent  that  his  wife, 
if  surviving,  should  receive  a  weekly  sum  out  of  the  rents;  and  subject  thereto  that 
the  trustees  should  thereafter  stand  possessed  of  the  residue  of  them,  to  the  use  of  all 
and  every  the  child  and  children  of  the  settlor's  former  wife  (naming  them)  and  their 
issue  lawfully  begotten  and  to  be  begotten,  equally  to  be  divided  between  and  amongst 
them  as  tenants  in  common,  and  not  as  joint-tenants,  and  his,  her,  or  their  respective 
issues.  Held  that  the  children  of  the  first  marriage  took  for  life,  subject  to  the  widow's 
allowance,  and  that  grandchildren  born  after  the  settlement,  whether  before  or  after 
the  death  of  the  settlor,  their  grandfather,  took  no  estate. 
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1882. 

W  HEELER 
V. 

Duke 

and  Others. 


temptation  of  big  marriage  with  Ann  Grave,  now  the 
defendant  Ann  Duke,  by  indenture  of  lease  and  release, 
bearing  date  respectively  the  2d  and  3d  days  of  April 
1818,  between  the  said  George  Duke  of  the  first  part, 
the  said  Ann  Grove  of  the  second  part,  the  said  Ann 
Clements  the  plaintiff,  John  Wheeler  and  Thomas 
Harrison,  since  deceased,  and  the  defendant  William 
Duke,  the  son  of  the  said  George  Duke,  of  the  third 
part,  reciting  that  the  said  George  Duke  was  seised  in 
fee  of  a  piece  of  land  and  sixteen  messuages  or  dwel- 
ling-houses which  he  had  erected  thereon,  and  premises 
in  Walmer  Lane,  in  Birmingham,  being  the  premises 
thereby  released,  and  that  a  marriage  was  intended  to 
be  had  and  solemnized  by  and  between  the  said  George 
Duke  and  Ann  Grove,  and  that  it  was  agreed  by  and 
between  the  said  George  Duke  and  Ann  Grove,  upon 
the  treaty  of  the  said  marriage,  that  in  case  the  said 
Ann  Grove,  the  said  intended  wife  of  the  said  George 
Duke,  should  survive  him  the  said  George  Duke,  she 
should  receive  out  of  the  rents  and  profits  of  the  said 
sixteen  messuages  or  dwelling-houses  erected  upon  the 
said  piece  of  land,  for  and  during  the  term  of  her 
natural  life,  the  sum  of  fourteen  shillings  per  week,  and 
that  the  residue  of  the  rents,  issues,  and  profits  of  the 
said  sixteen  messuages  or  dwelling-houses,  from  and 
after  the  decease  of  the  said  George  Duke,  should  be 
equally  divided  between  and  amongst  the  then  children 
of  the  said  George  Duke  by  his  former  wife,  namely, 
William,  George,  Sarah,  John,  and  Elizabeth,  and  their 
issue,  and  for  which  purpose  the  said  George  Duke  had 
agreed  to  grant  and  convey  the  said  piece  of  land,  six* 
teen  several  messuages  or  dwelling-houses  and  premises, 
upon  the  trusts  and  for  the  several  ends,  intents,  and 
purposes  hereinafter  mentioned,  expressed,  and  de- 
clared of  and  concerning  the  same,  he,  the  said 
George  Duke,  in  pursuance  of  the  said  agreement,  and 
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in  contemplation  and  prospect  of  the  said  marriage,  1888. 

and  for  the  purpose  of  making  a  provision  for  the  said  ^T*^**' 

Ann  Grove,  in  case  the  said  marriage  should  take  *. 

effect,  and  she  should  survive  him.  and  also  in  con-  PXK.K    - 

'  and  Others. 

sideration  of  ten  shillings  to  be  paid  to  the  said  George 
Duke  by  the  said  Ann  Clements,  John  Wheeler,  Tho- 
mas Harrison,  and  William  Duke,  granted,  bargained, 
sold,  released,  and  confirmed  unto  said  Ann  Clements, 
John  Wheeler,  Thomas  Harrison,  and  William  Duke, 
their  heirs  and  assigns,  all  the  said  premises  in  Wahner 
Lame,  hereby  released,  to  hold  the  same,  with  their 
appurtenances,  unto  the  said  Ann  Clements,  John 
Wheeler,  Thomas  Harrison,  and  William  Duke,  their 
heirs  and  assigns  for  ever,  to  the  use  of  the  said  George 
Duke  during  his  life ;  and  from  and  after  the  decease  of 
the  said  George  Duke,  in  case  the  said  Ann  Grove,  his 
said  then  intended  wife,  should  survive  him,  and  be 
then  living,  to  the  use,  intent,  and  purpose  that  the 
said  Ann  Grove,  the  then  intended  wife  of  the  said 
George  Duke,  or  her  assigns,  should  from  time  to  time 
and  at  all  times  during  her  life,  from  and  out  of  the 
yearly  rents,  issues,  and  profits  of  the  said  premises, 
receive  the  sum  of  fourteen  shillings  weekly  and  every 
week,  to  and  for  her  and  their  own  sole  use  and  benefit, 
and  subject  thereto,  that  the  said  Ann  Clements,  John 
Wheeler,  Thomas  Harrison,  and  William  Duke,  and 
the  survivors  and  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  should  from  time  to  time  and 
at  all  times  thereafter  stand  possessed  of  the  residue  of 
the  said  clear  yearly  rents,  issues,  and  profits  of  the 
said  piece  of  land  and  sixteen  messuages  or  dwelling- 
houses  and  premises,  to  the  use  of  all  and  every  the 
child  and  children  of  the  said  George  Duke  by  his 
former  wife,  namely,  William  Duke,  George  Duke, 
Sarah  Duke,  John  Duke,  and  Elizabeth  Duke,  and 
their  issue  lawfully  begotten  and  to  be  begotten,  equally 
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1832.       to  be  divided  between  or  amongst  them  in  equal  shares 

™jT^  and  proportions,  as  tenants  in  common,  and  not  as  joint 

v.  tenants,  and  his,  her,  or  their  respective  issue ;  and  from 

and  Other*  an<*  a^er  *^e  death  °f  ^e  8a*d  ^im  Grove,  the  intended 
wife  of  the  said  George  Duke,  upon  further  trust  that 
they  the  said  Ann  Clements,  John  Wheeler,  Thomas 
Harrison,  and  William  Duke,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  do  and  shall  from  time  to  time  and  at  all  times 
hereafter  stand  possessed  of  the  said  weekly  sum  of 
fourteen  shillings,  in  trust  for  all  and  every  the  child  and 
children  of  the  said  George  Duke  by  the  said  Ann 
Grove,  his. intended  wife,  which  shall  be  living  at  the 
time  of  the  death,  of  the  said  Ann  Grove,  and  the  said 
William  Duke,  George  Duke  (the  son),  Sarah  Duke, 
John  Duke,  and  Elizabeth  Duke,  or  their  issue  law- 
fully begotten  and  to  be  begotten,  equally  share  and 
share  alike ;  and  in  case  there  shall  be  no  child  or  chil- 
dren of  the  marriage  of  the  said  George  Duke,  the 
father,  and  the  said  Ann  Grove,  or  in  case  of  there 
being  such,  and  all  of  them  shall  die  without  leaving 
lawful  issue  living  at  the  decease  of  the  said  Ann  Grove, 
then  upon  trust  that  they  the  said  Ann  Clements,  John 
Wheeler,  Thomas  Harrison,  and  William  Duke,  and 
the  survivors  and  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  do  and  shall  from  time  to  time 
and  at  all  times  hereafter  stand  possessed  of  the  whole 
of  the  said  clear  yearly  rents,  issues,  and  profits  of  the 
said  piece  or  parcel  of  land,  messuages,  tenements,  or 
dwelling-houses,  buildings,  hereditaments,  and  premises 
lastly  hereby  released  and  conveyed,  or  mentioned  and 
intended  so  to  be,  upon  trust  for  all  and  every  the  said 
William  Duke,  George  Duke  (the  son),  Sarah  Duke,  John 
Duke,  and  Elizabeth  Duke,  and  their  issue,  or  the  sur- 
vivors or  survivor  of  them,  and  their  issue,  equally  to 
be  divided  between  or  among  them  who  shall  be  then 
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Wheeler 


living  and  their  issue  in  equal  shares  and  proportions}        1882. 
as  tenants  in  common  and  not  as  joint  tenants,  and  his, 

.  TV  BEE 

her,  and  their  respective  issue :  and  upon  further  trust,  v. 

that  in  case  any  one  or  more  of  the  said  William  Duke,  ^otben 
George  Duke  (the  son),  Sarah  Duke,  John  Duke,  and 
Elizabeth  Duke,  shall  die  without  leaving  lawful  issue  of 
his,  her,  or  their  body  or  respective  bodies,  living  at 
his,  her,  or  their  death  or  respective  deaths,  then  that 
they  the  said  Ann  Clements,  John  Wheeler,  Thomas 
Harrison,  and  William  Duke,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, do  and  shall  from  time  to  time  and  at  all  times 
hereafter  stand  possessed  of  the  said  yearly  rents, 
issues,  and  profits  of  the  said  piece  or  parcel  of  land  or 
ground,  messuages,  tenements,  or  dwelling-houses, 
buildings,  hereditaments,  and  premises  lastly  hereby 
released,  conveyed  or  mentioned,  and  intended  so  to 
be,  upon  trust  for  the  survivors  and  survivor  of  them  the 
said  William  Duke 9  George  Duke  (the  son),  Sarah  Duke, 
John  Duke,  and  Elizabeth  Duke,  and  their  issue ;  and  in 
case  all  of  them  the  said  William  Duke,  George  Duke, 
Sarah  Duke,  John  Duke,  and  Elizabeth  Duke,  shall 
die  without  leaving  lawful  issue  of  his,  her,  or  their 
body  or  bodies,  then  that  they  the  said  Ann  Clements, 
John  Wheeler,  Thomas  Harrison,  and  William  Duke, 
and  the  survivors  and  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor,  do  and  shall  stand  pos- 
sessed of  the  said  rents,  issues,  and  profits  of  the  said 
last-mentioned  piece  or  parcel  of  land,  messuages,  tene- 
ments, or  dwelling-houses,  buildings,  hereditaments, 
and  premises,  and  the  same  piece  or  parcel  of  land, 
messuages,  tenements,  or  dwelling-houses,  buildings, 
hereditaments,  and  premises,  upon  trust  for  the  right 
heirs  of  the  said  George  Duke  the  elder  for  ever,  and 
to  and  for  no  other  use,  trust,  and  intent  or  purpose 
whatsoever. 

VOL;  in.  F 
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1832.  The  said  George  Duke,  the  settlor,  died  on  the  21st 

ZT^^^      ot  November  1827. 
Wheeler 

v.  The  said  William  Duke,  George  Duke,  Sarah,  now 

and  Other*.  *be  w^e  °^  ^ohn  lightwood,  John  Duke,  and  Elizabeth 
Duke,  who  were  the  children  of  the  said  George  Duke 
by  his  former  marriage,  are  still  living ;  none  of  them 
had  any  issue  born  at  the  date  of  the  said  indenture  of 
settlement;  but  between  that  time  and  the  death  of  the 
settlor  the  following  issue  of  the  children  of  the  said 
George  Duke  by  his  former  marriage  were*  born,  that 
is  to  say,  William  Duke,  the  youngest  son  of  William 
Duke,  Elizabeth,  daughter  of  Sarah  Lightwood,  Wil- 
liam Duke,  George  Duke,  Sarah  Duke,  and  John  Duke, 
children  of  George  Duke,  making  six  grandchildren  of 
the  settlor,  born  between  the  date  of  the  said  inden- 
ture of  settlement  and  his  death.  Since  the  death  of  the 
said  George  Duke,  the  settlor,  the  said  Sarah  Light- 
wood  has  had  another  child,  namely,  Thomas  Light- 
wood;  and  the  said  John  Duke,  the  son  of  the  settlor, 
has  had  issue  two  children,  namely,  Mary  Duke  and 
Maria  Duke,  making  three  grandchildren  of  the  settlor, 
born  after  his  death* 

The  questions  for  the  opinion  of  the  court  are, 

1.  Whether  any  and  what  estate  and  interest  in  the 
said  piece  of  land  and  sixteen  houses  and  premises 
erected  by  the  said  George  Duke  thereon,  passed  by 
the  said  indentures  of  settlement,  bearing  date  the  2d 
and  3d  of  April  1818,  to  the  said  William  Duke, 
George  Duke,  Sarah  Lightwood,  John  Duke,  and 
Elizabeth  Duke. 

2.  Whether  any  and  what  estate  and  interest  in  the 
said  piece  of  land  and  sixteen  houses  and  premises 
passed  by  the  said  indentures  of  settlement  to  William 
Duke,  son  of  William  Duke,  Elizabeth  Lightwood, 
William  Duke,  George  Duke,  Sarah  Duke,  and  John 
Duke,  children  of  George  Duke,  being  the  six  grand*- 
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children  of  tbe  said  George  Duke,  the  settlor,  who  were 
born  between  the  date  of  the  said  indentures  of  settle- 
ment and  his  death. 

S.  Whether  any  and  what  estate  and  interest  in  the 
piece  of  land  and  sixteen  houses  and  premises  passed 
by  the  said  indentures  of  settlement  to  Thomas  Light* 
wood,  Mary  Duke,  and  Maria  Duke,  the  three  grand-* 
children  of  the  settlor,  who  were  born  after  his  death. 


1832. 

Wheeler 

v. 

Dues 

and  Others. 


Barber  for  the  defendants  George  Duke,  Sarah 
Ughiwood,  John  Duke,  and  Elizabeth  Duke.  These 
persons  being  heirs  of  settlor  at  the  time  of  making  the 
settlement,  may  be  said  to  have  taken  an  estate  tail  on 
the  authority  of  one  case,  Galley  v.  Barrington(a),  where 
an  estate  of  inheritance  was  held  to  pass  without  the 
word  heirs.  [Bayley  B.  The  court  there  proceeded 
on  the  apparent  intention  of  a  testator,  and  thought  they 
could  supply  the  omission  of  the  words  "  heirs  of  the 
body  of  the  first  son,"  from  the  other  parts  of  the  will.] 
This,  however,  is  the  case  of  a  deed. 

At  all  events  these  children  take  an  estate  for  life ; 
for  the  words  are,  "  to  the  use  of  all  and  every  the 
child  and  children  of  the  said  G.  D.  by  his  former  wife 
(naming  them),  and  their  issue  lawfully  begotten."  Coke 
on  Littleton,  SO  b.  is  in  point,  where  it  is  said,  "  If  a 
man  give  lands  or  tenements  to  a  man  et  setnini  sua,  or 
exitibus  velproUbue  de  corpore  suo,  to  a  man  and  his 
seed,  or  to  the  issues  or  children  of  his  body,  he  hath 
but  an  estate  for  life."  [Bayley  B.  Would  not  the  limita- 
tion, being  by  way  of  remainder  to  the  issue  nominatim,  let 
in  the  other  children  ?]  No,  for  the  cases  establish  that 
every  limitation  to  a  man  and  his  issue  is  only  an  estate 
for  life.   The  settlor  has  given  the  life  estate  to  persons 

(a)  jBing.387. 
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1832.  '*  esse  at  the  time  of  the  settlement,  and  capable  of 
taking  for  life  in  conjunction  with  William  Duke,  the 
heir  at  law. 


Wheeler 

v. 

Duke 

and  Others. 


Piggolt  for  William  Duke  the  heir.  On  the  death 
of  George  Duke,  the  settlor  and  tenant  for  life,  the 
heir  became  entitled  to  the  whole  estate,  subject  to 
the  payment  of  14s.  a-week  to  Ann  Duke.  The 
court  is  bound  to  give  effect  to  all  the  words  in  the 
deed.  From  the  recitals  it  appears  that  the  settlor  was 
seised  in  fee,  and  intended  that  the  issue  of  the  children 
of  the  first  marriage  should  take  as  well  as  the  children ; 
and  in  the  operative  part  of  the  deed  the  trustees  and 
their  heirs  are  directed  "  from  time  to  time  and  at  all 
times  thereafter,"  (viz.  the  death  of  George  Duke,  the 
tenant  for  life,)  to  stand  possessed  of  the  residue  of  the 
rents,  issues,  and  profits,  to  the  use  of  all  and  every  the 
child  and  children  of  the  former  marriage  and  their 
issue,  lawfully  begotten  and  to  be  begotten,  equally  to 
be  divided  between  them,  in  equal  shares,  as  tenants  in 
common  and  not  as  joint  tenants,  and  his,  her,  and  their 
respective  issue." 

It  is  admitted  that  under  that  limitation  none  of  the 
objects  of  the  settlement  could  take  any  greater  estate 
than  for  life ;  and  as  the  trustees  are  to  stand  possessed 
from  time  to  time  and  at  all  times  after  the  death  of 
the  tenant  for  life,  for  the  children  and  their  issue, 
and  the  issue  of  such  issue,  it  must  be  considered  that 
the  intention  of  the  settlement  was,  that  issue  to  the 
most  remote  generation  should  immediately,  as  they 
respectively  came  in  esse,  and  at  any  future  period  of 
time,  take  as  purchasers,  in  conjunction  with  the  chil- 
dren of  the  first  marriage.  The  limitation  is  conse- 
quently void  as  being  too  remote,  but  a  remainder  once 
vested  in  possession  cannot  be  opened.    The  word 
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"  issue"  in  the  deed  is  a  word  of  purchase,  and  must  1832. 
have  effect  given  to  it.  In  Fitzherbert  v.  Heathcote, 
cited  by  the  M.  R.  in  Bay  ley  v.  Morris  (a),  there  was  a  '  v. 
limitation  by  deed  to  the  father  for  life,  remainder  after  ^Others 
his  decease  to  his  issue  male,  and  for  want  of  such  issue, 
to  the  father  in  fee ;  and  it  was  held  that  the  father 
bad  an  estate  for  life,  remainder  to  his  three  sons,  as 
joint  tenants  for  life  only,  remainder  to  the  father  in 
fee;  but  the  present  case  differs  from  that,  because,  by 
the  settlement,  the  issue  are  to  take  together  with  the 
children  of  the  first  marriage,  and  not  by  way  of  re- 
mainder after  the  deaths  of  their  parents.  Nor  is  this 
case  at  all  like  those  where  the  limitation  has  been 
confined  to  children  or  issue,  viz.  grandchildren  born 
before  the  death  of  the  settlor,  or  devisor's  death,  as  in 
Mogg  v.  Mogg(b) ;  for  the  provision  that  the  trustees 
and  the  survivor  of  them,  and  the  heirs  of  the  survivor, 
should  "  from  time  to  time  and  at  all  times  hereafter" 
stand  possessed  of  the  residue  of  the  clear  yearly 
rents,  &c,  cannot  be  rejected.  Those  words  distinctly 
show  the  settlor's  intention  that  the  children  should 
take  an  estate  for  life,  subject  to  be  abridged  from 
time  to  time,  as  other  children  or  their  issue  should 
arrive  to  the  remotest  period,  and  that  thus  the  re* 
mainder,  though  vested  in  possession,  should  open. 
That  intention  being  contrary  to  the  rules  of  law,  the 
heir  is  entitled  to  the  whole  on  payment  of  14*. 
a-week  to  the  widow  Ann  Duke. 

[Bayley  B.  Might  not  the  remainder  open  again  be- 
fore it  was  vested  in  possession,  as  issue  was  born 
during  the  life-time  of  George  Duke,  the  settlor,  or 
Am>  the  wife  (c)  ?] 

(a)  4  Ves.  jan.  794.         (6)  1  Merivale,  665 ;  Question  IV.  and  689. 
(e)  SeeOates  v.  Jachtm,  *  Stra.  1179;  cited  1   Merivale,  682,  684; 
and  Boyee  ▼•  Hanning,  ante,] Vol.  II.  327. 
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Cooper  for  the  six  grandchildren  born  before  the 
settlor's  death,  viz.  W.  Duke,  E.  Lightwood,  W.  Duke, 
G.  Duke,  S.  Duke,  and  J.  Duke.    The  children  of  the 
settlor,  who  are  parents  of  the  above  persons,  have 
been  shown  by  Mr.  Barber  to  take  estates  for  life  at 
all  events ;  consequently  these  grandchildren,  though 
not  born  at  the  date  of  the  settlement,  still  having 
been  born  since,  and  pending  the  particular  estates  for 
life,  take,  as  "  issue"  of  the  children  named  in  the 
settlement,  an  equal  share  with  them  as  tenants  in 
common.    The  claim  in  the  settlement  has  provided 
for  the  event  which  has  happened.    Had  this  been  a 
will,  the  word  "  issue"  would  have  created  an  estate 
tail  in  the  issue,  that  word  in  a  will  being  a  word  of 
limitation,  and  not  of  purchase ;  though  even  in  a  will  it 
will  have  the  latter  construction,  if  expressions  are  found 
inconsistent  with  that  intention  to  give  an  estate  tail, 
which  would  otherwise  be  presumed,  Doe  v.Eleey(a), 
Doe  v.  Bumsall(b)f  Doe  v.  Dacre  (<?). 

This  however  is  a  deed  in  which  the  words,  "  their 
issue,"  occur  not  in  a  limitation  fit  prcBsenti  but  by 
way  of  remainder ;  therefore  every  person  coming  into 
being  during  the  existence  of  the  particular  estate, 
and  being  "  issue"  within  the  remainder,  is  capa- 
ble of  taking,  and  entitled  to  take ;  for  the  remain- 
der will  open  to  let  him  in.  Had  any  of  the  chil- 
dren had  issue  at  the  making  this  settlement,  they 
would  have  taken  a  vested  interest.  The  deed  provides 
that  the  children  and  their  issue  shall  take  as  tenants 
in  common,  and  not  as  joint  tenants;  but  had  its  terms 
been  otherwise,  £  Preston  on  Abstracts,  p.  67,  68,  ha6 
this  passage :  "  Though  at  common  law  joint  tenants 
must  be  capable  of  taking  at  one  and  the  same  time, 
yet  under  the  learning  of  uses  and  executory  de- 


(a)  4  East,  SIS. 


(b)  6  T.  R.  SO. 


(r)  1  Bos.  &  P.  960. 
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rises,  persons  may  be  joint  tenants  who  take  at 
different  times;  thus  under  a  devise  or  limitation  to 
the  use  of  children  of  A.,  the  estate  may  vest  altogether 
in  one ;  afterwards,  when  a  second  child  is  born,  in  two ; 
and  afterwards,  on  the  birth  of  a  third  child,  in  the 
three;  and  so  on  progressively  as  the  children  are 
born."  Upon  this  principle  Lord  Eldon  acted  in 
Mogg  v.  Mogg  (a).  That  case  shows  the  word  "  issue" 
in  a  deed,  to  be  a  designatio  persona,  not  a  stock  qud 
limitation,  but  as  pointing  out  persons  who  are  to  take 
when  a  remainder  is  to  vest  in  possession,  and  to  have 
the  like  effect  as  if  the  persons  to  take  had  been 
specially  named ;  for  when  the  remainder  Tests,  the 
persons  who  come  into  existence  in  the  settlor's  life, 
and  answer  the  description  given  in  the  settlement,  may 
be  ascertained ;  and  the  maxim,  id  cer turn  est  quod  cer- 
ium reddi  potest ',  applies. 
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Barber  in  reply.  Do  "  the  issue"  take  ?  Now  no 
case  has  been  cited  to  show  that  where,  by  a  deed  or 
will,  an  estate  is  given  to  A.  and  his  issue,  the  issue 
take  jointly  and  at  the  same  time  with  A.  By  this 
deed  the  issue  are  clearly  intended  to  derive  the 
estate  from  their  parents,  the  settlor's  children,  and 
not  to  take  jointly  with  them. 

Lord  Ltndhurst  C.  B. — My  present  impression  is, 
that  the  five  children  take  an  estate  for  life. 

The  following  certificate  was  afterwards  sent. 


Taking  it  for  granted  that  the  indenture  of  set- 
tlement of  2  and  3  April  1818,  vests  the  legal  estate 
in  the  persons  beneficially  entitled  under  it,  (which  has 
not  been  argued  before  us,  and  upon  which  we  express 

(a)  1  Mcriv&le,  654. 
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no  opinion,)  we  are  of  opinion  that  an  estate  for  life, 
subject  to  the  widow's  14*.  a  week,  in  the  said  piece  of 
land  and  houses,  passed  by  the  said  indenture  of  set- 
tlement to  the  said  W.  Duke,  G.  Duke,  S.  Lightwood, 
J.  Duke,  and  E.  Duke. 

We  are  of  opinion  that  no  estate  or  interest  passed 
to  any  of  the  six  grandchildren  of  the  settlor,  who 
were  born  between  the  date  of  the  settlement  and  his 
death,  or  to  the  grandchildren  born  since. 

Lyndhurst. 
J.  Baylky. 

W.  BOLLAND. 
J.  GURNEY. 

Torriano  appeared  for  Thomas  Lightwood,  Mary 
and  Maria  Duke,  born  after  the  settlor's  death. 


Koe  appeared  for  the  plaintiff  and    the   trustees 
under  the  settlement. 
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Emma  Maria  Johnson  and  Others,  infants,  by  the 
said  E.  M.  Johnson,  their  next  friend,  against  Wil- 
liam Eagles  Johnson. 

TN  this  cause,  which  was  instituted  pursuant  to  a  de-  a  will  sub- 
cree  of  the  Court  of  Chancery,  certain  issues  relating  »cnbed  by 

J         m  °  three  witnesses 

to  the  execution  and  effect  of  the  will  of  Mr.  William  in  testator's 
Eagles  Johnson,  deceased,  came  on  for  trial  before  {Jm^]^ 
Mr.  Baron  Bay  ley,  at  the  Middlesex  sittings  after  last  is  duly  execut- 
Trinity  term,  it  being  ordered  by  the  decree  that  any  ^  ^j  Ti>m 
special  matter  should  be  indorsed  on  the  postea.  \*ny>  though 

__.      _  ,,..„.  .  tne  testator 

The  first  issue  was,  whether  the  will  in  question  was  did  not  sign  it 
duly  executed  to  pass  real  estates  by  devise.  in  the  presence 

J  r  J  of  any  of  them, 

The  second  issue  was,  whether  admitting  the  will  to  and  only  two 
have  been  duly  executed  to  pass  real  estates,  it  was  not  |**   w  s,gna" 
rendered  inoperative  as  regarded  a  certain  house  and   .  A  row- 
lands,  called  Portway  Hall,  and  lands  called  Nimmings,  tant  on  tm/ 
being  parts  of  the  testator's  freehold  estates,  by  certain  determination 

of  a  term  ot 

deeds  executed  by  the  testator  subsequently  to  the  years,  created 
date  of  his  will.  °"  «wwfc?W 

the  premises 

The  jury  found  a  verdict  for  the  plaintiffs  upon  the  for  1200/.,  de- 
first,  and  for  the  defendant  upon  the  second  issue,  by^wili  duTv"16 
subject  to  the  opinion  of  the  court  upon  the  following  executed  and 

attested.     By 
Case.  subsequent 

The  plaintiffs  were  the  children  of  the  testator  W.  deed  he  agreed 

r  with  A.  that 

A.  should  pay 
off  the  old  mortgage,  and  take  an  assignment  of  the  subsisting  term  to  secure  the  1 200/. 
and  a  further  loan  of  1800/.    The  1 200/.  was  to  be  paid  off  first,  and  the  term  was 
in  the  meantime  to  be  assigned  to  B.  in  trust  for  the  devisor :  which  B.  afterwards, 
on  ji.'s  paying  devisor  the  1800/.,  was  to  assign  to  A. 

The  1200/.  was  paid  off  accordingly,  and  the  term  was  assigned  to  B.  in  trust  for 
the  tettator,  his  heirs  and  assigns,  to  be  held,  assigned  and  disposed  of  at  he  or  they 
should  direct  or  appoint,  and  the  term  was  soon  afterwards  assigned  by  B.,  the  trus- 
tee, by  direction  of  devisor,  to  A.,  to  secure  the  two  sums  of  1200/.  and  1800/.— 
Held,  that  the  will  was  not  revoked ;  for  the  devisor's  estate,  (vis,  his  reversion)  was 
unaltered  by  the  assignment  of  the  term  to  a  fresh  mortgagee. 

A  court  of  common  law  will  decline  to  decide  on  a  question  arising  on  an  issue 
directed  to  it  out  of  chancery,  and  which  involves  a  right  merely  equitable ;  par- 
ticularly comm.  semb.  where  the  rules  of  law  and  equity  differ  on  the  question. 


74 


CASES  in  MICHAELMAS  TERM 


John sow 
and  Others 

v. 
Johnson. 


22.  Johnson,  and  the  defendant  is  also  his  infant  son 
and  heir  at  law.  In  June  1826,  the  testator  came  from 
his  counting-house  into  his  shop,  with  a  paper  in  his 
hand,  which  was  his  last  will  and  testament,  (the  whole 
of  which,  except  the  witness's  signatures,  was  in  his 
handwriting),  and  desired  -E.  S.,  one  of  his  shopmen, 
to  witness  it.  The  counting-bouse  is  separate  from 
the  shop  by  a  glass-door,  but  behind  the  counter 
there  is  ,no  separation  at  all  between  them.  JE.  S. 
went  into  the  counting-house,  and,  in  the  testator's 
presence,  signed  the  said  paper.  The  testator  then 
called  in  E*  iJ.,  another  shopman,  who,  at  his  request 
and  in  his  presence,  also  signed  the  said  paper  as  a 
witness.  Afterwards  the  testator  called  in  G.  W. 
another  of  his  servants  in  the  shop,  who  also  in  the 
testator's  presence  signed  the  paper  as  a  witness.  This 
said  paper  had  been  signed  by  the  said  testator  pre- 
vious to  his  requiring  any  of  the  said  persons  to  wit- 
ness it,  and  his  signature  thereto  was  then  seen  by  the 
two  first  witnesses  thereto.  JE.  S.  was  present  when 
E.  R.  and  G.  W.  attested  the  said  paper,  and  E.  R. 
was  also  present  when  E.  S.  signed,  but  G.  W.  was 
not  in  the  counting-house  when  jE.  S.  attested  the 
same,  though  he  was  in  the  shop.  JE.  R.  and  G.  W. 
were  in  the  counting-house  when  they  respectively 
signed  their  names  as  witnesses.  The  said  paper  was 
produced  at  the  trial  of  the  issue,  and  identified  by  all 
the  witnesses  as  the  same  which  the  testator  so  required 
them  to  sign  as  witnesses  aforesaid. 

Daniel  Johnson,  the  father  of  the  testator,  being 
seised  in  fee  simple  of  a  freehold  mansion  house  and 
lands,  called  "  Portway  Hall"  and  certain  closes  called 
"  Nimmings"  respectively,  situate  at  Rowley  Regis,  in 
Staffordshire,  executed  a  mortgage  by  which  the  said 
house  and  lands  called  "Portway  HaU"  were  con- 
veyed in  fee,  and  the  closes  called  "  Nimmings"  de- 
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mised  for  a  term  of  500  years  to  Nancy  Woolley,  for       1832. 
securing  the  sum  of  1200/.  and  interest.     D.  Johnson      7^^^^ 

•  m  Johnson 

did  not  pay  off  any  part  of  this  sum  at  the  time  ap-  and  Others. 
pointed  by  the  mortgage,  and  by  his  will  devised  the  j0B  jVoh. 
said  estate  comprised  therein,  to  the  testator  W.  E. 
Johnson  in  fee,  subject  to  an  annuity  of  20/.  which  he 
bequeathed  to  one  Sarah  Olden  for  her  life.  The 
testator  W.  E.  Johnson  was  also  at  the  time  of  making 
his  said  will,  and  at  his  death,  seised  in  fee  of  certain 
copyhold  estates,  and  was  tenant  in  tail  of  a  freehold 
estate  at  Deritend,  in  Warwickshire;  he  was  also  pos- 
sessed of  certain  leasehold  estates  in  London.  He 
continued  to  pay  the  interest  on  Mr.  Woolley  s  mort- 
gage till  the  assignment  thereof  hereinafter  mentioned, 
and  such  mortgage  being  subsisting  on  the  27th  June 
1826,  he  made  his  said  will  and  executed  the  same 
as  hereinbefore  mentioned.  The  following  is  a  copy 
of  it. 

"  As  I  am  going  a  journey,  and  am  commanded  to 
set  my  house  in  order,  that  I  shall  die  and  not  live,  I 
hereby  make  my  last  will  and  testament.    In  the  first 
place,  I  give  in  trust  unto  my  esteemed  friend  Mr. 
William  Underwood,  Mr.  Mark  Magridge,  and  my 
faithful  wife  Catherine  Johnson,  for  the  benefit  of  my 
children,  after  allowing  my  wife  two  hundred  pounds  a 
year  during  her  natural  life  for  her  own  use,  which  is 
to  be  secured  on  any  part  of  my  property  they  may 
think  proper,  the  whole  of  my  freehold,  leasehold,  and 
copyhold  in  the  counties  of  Stafford,  Salop,  Worces- 
ter,  Warwick,  and  Middlesex,  with  all  my  personal 
property  of  every  description,  I  give  to  them ;  after  the 
above  allowance  to  my  wife  as  long  as  she  continues 
unmarried  and  a  widow ;  if  she  marries  again,  then  she 
is  to  be  allowed  fifty  pounds  a  year  instead  of  two 
hundred,  and  her  trust  also  ceases,  as  she  will  no 
longer  be  trustee.    I  will  that  my  children  receive  their 
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equal  proportion  as  they  attain  twenty-five  years  of  age' 
out  of  the  personal  property,  and  their  proportion  of 
the  income  from  the  estates.  I  request  the  trustees  to 
sell  any  part  of  the  mines  under  any  part  of  my  pro- 
perty, when  they  consider  the  most  beneficial  time  to 
my  children's  benefit,  the  estates  also,  if  they  consider 
it  of  more  benefit  than  keeping  them.  It  is  my  request 
that  when  my  daughters  marry  that  what  fortune  they 
have  should  be  settled  on  them  and  their  children. 
If  by  the  sale  of  mines  the  property  should  be  much 
increased,  I  will  that  one-fourth  part  be  funded  for  the 
benefit  of  my  wife,  in  addition  to  the  aforesaid  income 
if  she  continues  a  widow,  and  after  her  death  the  said 
property  funded  to  be  disposed  of  agreeable  with  her 
will,  and  in  case  she  dies  without  a  will  to  be  divided 
among  my  daughters,  share  and  share  alike.  As  wit- 
ness my  hand  this  27th  day  of  June  1826,  William 
Eagles  Johnson.  Witness,  Edward  Standerwick, 
Edward  Richardson,  George  Walker? 

In  May  1829  the  testator  applied  to  Mr.  Day  to 
advance  him  3000/.  upon  the  security  of  the  said  estate 
called  "  Portway  Hall"  and  the  closes  called  "  Nim- 
mings"  mortgaged  as  before  mentioned  to  Mrs.  Wooltey, 
and  which  mortgage  was  then  vested  in  her  represen- 
tatives. Mr.  Day  having  assented,  it  was  arranged 
that  he  should  first  provide  1200/.  to  pay  Mrs. 
Woolleys  representatives,  and  that  the  said  mortgaged 
property  should  be  conveyed  and  assigned  to  a  trustee, 
who  should  afterwards,  upon  Mr.  Day's  advancing  the 
testator  the  residue  of  3000/.,  convey  and  assign  the 
same  to  him. 

Accordingly  by  indentures  of  lease  and  release  and 
assignment,  bearing  date  the  8th  and  9th  of  May  1829, 
the  release  and  assignment  being  made  between  B. 
Woolley  (only  son  and  heir  at  law  of  the  said  Mrs. 
WooUey  then  deceased)  of  the  first  part;  the  said  B. 
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Woolley  and  J.  Bourne  the  younger  (two  of  the  trus- 
tees and  executors  of  the  will  of  Mrs.  Woolley),  of  the 
second  part;  H.  Dudley,  the  other  executor  of  the 
-will  of  Mrs.  Woolley,  of  the  third  part,  the  testator 
W.  E.  Johnson  of  the  fourth  part,  and  H.  W.  Bull,  of 
the  fifth  part.  In  consideration  of  the  sum  of  1200/. 
the  said  B.  Woolley,  at  the  request  of  the  said  J. Bourne 
the  younger,  H.  Dudley  and  W.  E.  Johnson,  bargained, 
sold,  aliened,  released  and  confirmed,  and  the  said 
J.  Bourne  the  younger,  and  H.  Dudley,  remised,  re- 
leased, and  for  ever  quitted  claim  to  the  said  mansion 
house  and  lands  at  Portway,  in  the  parish  of  Rowley 
Regis,  in  the  county  of  Stafford,  unto  and  to  the  use 
of  the  said  H .  W.  Bull,  his  heirs  and  assigns  for  ever, 
in  trust  for  the  testator  W.  E.  Johnson,  his  heirs  and 
assigns,  and  to  be  conveyed  and  disposed  of  as  he  or 
they  should  direct  or  appoint;  and  by  the  same  inden- 
ture the  same  B.  Woolley,  J.  Bourne  the  younger,  and 
H.  Dudley,  (at  the  request  of  the  testator  W.  E.  John- 
son) bargained,  sold,  assigned,  transferred  and  set  over 
the  said  closes  called  "  Nimmings"  and  the  other  pre- 
mises comprised  in  the  said  term  of  500  years,  unto  the 
said  H.  W.  Bull,  his  .  executors,  administrators  and 
assigns,  for  the  residue  of  the  same  term,  in  trust  for 
the  testator  W.  £.  Johnson,  his  heirs  and  assigns,  and 
to  be  held,  assigned,  and  disposed  of  as  he  or  they 
should  direct  or  appoint.  Shortly  after  the  date  and 
execution  of  those  deeds,  pursuant  to  the  arrangements 
before  mentioned,  Mr.  Day  advanced  the  further  sum 
of  1800/.,  and  by  indentures  of  lease  and  release  and 
assignment,  dated  respectively  the  29th  and  30th  of 
May  1829,  the  release  and  assignment  being  made 
between  the  said  H.  W.Bull  of  the  first  part,  the  said 
testator  of  the  second  part,  and  the  said  C.  Day  of  the 
third  part,  in  consideration  of  the  sums  of  1200/.  and 
1800/.  advanced  by  C.  Day,  and  for  the  further  nomi- 
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1 832.       nal  consideration  therein  mentioned,  the  said  H.  W.  Bull 

^^v^s     (at  the  request  and  by  the  direction  of  the  said  testator) 

aii^Others.    bargained,  sold,  aliened,  and  released,  and  the  said 

*•  testator  granted,  released  and  confirmed  the  messuage 

and  lands  called  Portway  Hall,  unto  and  to  the  use  of 

the  said  C.  Day,  his  heirs  and  assigns,  subject  to  the 

proviso  for  redemption  thereinafter  contained ;  and  the 

said  H.  W.  Bull  (at  the  like  request  and  direction) 

assigned  to  Day  the  closes  called  Nimmngs,  for  the 

residue  of  the  term  of  500  years  assigned  to  him  by  the 

before-mentioned  deed  of  the  9th  of  May. 

The  said  deed  of  the  30th  of  May  contains  a  proviso 
for  redemption,  reconveyance  and  assignment  of  the 
premises  mentioned  therein  on  payment  by  the  testator 
to  Day  of  3000/.  and  interest,  at  5  per  cent.,  on  the  30th 
of  May  then  nest. 

The  testator  paid  off  no  part  of  this  principal  sum 
of  3000/.,  but  paid  the  interest  thereon  up  to  the  time 
of  his  death.  He  died  on  the  31st  December  1829, 
without  having  revoked  or  altered  his  said  will,  leaving 
C.  Johnson,  his  widow,  and  the  plaintiflfe  and  defendant 
his  only  children,  him  surviving. 

It  was  agreed  that  the  several  deeds  of  the  8th  and 
9th  May  1829,  and  the  29th  and  30th  of  May  1829, 
should  be  considered  as  parts  of  the  case. 

The  questions  for  the  opinion  of  the  court  are, 

1.  Whether  the  said  will  of  the  testator  was  duly 
executed  to  pass  real  estates?  If  so,  the  verdict  on  the 
first  issue  was  to  stand,  otherwise  to  be  entered  for  the 
defendant.  If  the  court  should  be  of  opinion  that  the 
said  will  was  duly  executed  to  pass  real  estates,  then 

2.  Whether  the  said  deeds  of  the  8th  and  9th  of 
May  1829,  and  the  29th  and  30th  of  May  1829,  or  any 
of  them,  operate  as  an  absolute  and  entire  revocation  of 
the  testator's  will,  as  regards  the  said  messuage  and 
lands  called  Portway  Hall,  and  the  closes  called  Nhn- 


in  the  Thied  Year  of  WILLIAM  IV. 


79 


mings ;  if  so,  the  verdict  found  for  the  defendant  on 
the  second  issue  was  to  stand,  otherwise  a  verdict  was 
to  be  entered  thereon  for  the  plaintiffs. 

R.  Alexander  for  the  plaintiffs.  No  difficulty  arises 
on  the  first  point,  for  White  v.  The  Trustees  qf  the 
British  Museum  (a),  and  Wright  v.  Wright  (b\  show 
decisively  that  a  will  of  lands  need  not  be  signed  by 
the  testator  in  the  presence  of  the  subscribing  witnesses; 
and  that  if  they  sign  it  in  his  presence  and  at  his 
request,  though  they  do  not  even  know  what  the 
instrument  signed  is,  or  see  the  testator's  signature  on 
the  will,  it  is  duly  executed  within  29  Car.  2.  c.  3.  s.  12. 

On  the  second  point,  whether  the  deeds  set  forth 
operated  as  a  revocation  of  the  will,  it  may  be  admitted 
that  a  partition  of  freehold  by  deed  and  fine  after 
devise  is  the  only  instance  in  which  a  substantial  re- 
modelling of  the  estate,  by  conveyance,  does  not  revoke 
a  will,  Luther  v.  Kirby  (c),  Ward  v.  Moore  {d),  Risley 
v.  Baltinglass  (e),  Knotty*  v.  Alberch  (/)•  [Bay ley  B. 
The  reason  is,  that  such  a  deed  is  only  a  division  of  the 
estate  devised.]  For  the  rule  is,  that  an  actual  convey- 
ance by  a  devisor  of  his  whole  interest  in  an  estate,  after 
be  has  made  his  will,  operates  at  law  as  a  revocation  of 
the  devise ;  and  rests  on  the  principle,  that  the  devi- 
sor must  die  seised.  For  as  by  the  statutes  of  wills, 
32  Hen.  8.cl.s.l,  and  34  &  35  Hen.  8.  c.  5.  a  testa- 
tor must  at  the  time  of  making  his  will  of  freehold 
be  seised  of  the  estate  he  devises  (g),  and  must  con- 
tinue so  seised  to  the  time  of  his  death,  any  change  in 
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(a)  6  Biogham,  310.  ,    (6)  7  Bingham,  457. 

(c)  Reported  in  8  Vm.  Abr.  148,  tit  Devise,  R.  6,  pi.  SO,  from  MS. 
Rep.  April,  1730 ;  see  3  P.  Wn».  169, 170,  B.  notis. 

(<<)  4  Madd.  R.  373.  (e)  Sir  T.  Ray.  240. 

(/)  5  Vesey,  564. 

(g)  ButUr  w.  Baker,  M.  S3  &  34  EH*.',  3  Co.  30  6. 
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the  nature  of  the  estate  he  had  at  the  time  of  the 
making  his  will,  which  would  divest  him  of  it,  though 
for  ever  so  short  a  time,  would  operate  as  a  revocation; 
44  Edw.  3.  Year  Book,  foL  33,  and  Book  of  Assize,  lib. 
44.  pi.  36,  cited  in  Dyer,  fol.  143,  (P.  3  &  4  Ph.  %  M.) 
and  relied  on  in  Goodtitlev.  Otway(a);  even  though 
the  testator  retakes  the  same  estate,  and  is  revested  in 
the  same  uses  which  he  had  at  the  time  of  making  his 
will,  and  dies  seised  of  them,   1  Rol.Abr.  615  Q.,  pi. 
1  (6): — or  had  no  intention  to  revoke  his  will,  Goodtitle 
v.  Otway{c),  where  the  cases  previous  to  1796  are 
collected;    Brydges  v.  The  Duchess  of  Chandos(d), 
Vawser  v.  Jeffery(e).      [Bolland  B.  mentioned    the 
case  of  Darley  v.  Darley  (/).]    That  and  the  nume- 
rous other  decisions  turn  on  the  change  of  estate  pro- 
duced by  the  subsequent  deed;  so  that  the  present 
case  is  clearly  distinguishable  from  all  of  them,  and 
from  the  great  general  rule  they  confessedly  establish, 
on  the  ground  that  here  was  in  this  case  no  alteration 
in  the  nature  of  the  estate  of  the  testator  in  the  premi- 
ses.    For  at  the  period  of  executing  his  will,  the  tes- 
tator had  an  equity  of  redemption  in  the  Portway  Hall 
estate,  and  also  a  reversion  in  fee  of  the  Nimmings 
lands,  after  a  long  term.      Then,  after  the  mortgage 
was  completed  he  had  precisely  the  same  interest  in 
those  premises  as  before;  no  such  remodelling  of  the 
estate  took  place  as  makes  the  general  rule  applicable ; 
his  estate  remained  unaltered  to  the  time  of  his  death, 
and  his  will  was  not  revoked. 

[Bayley  B.   He  had  his  equity  of  redemption  and 


(a)  1  Bos.  &  Pol.  578. 

(6)  And  the  other  later  cases  cited  in  1  Bos.  &  Pal.  579. 

(c)  1  Bos.  &  Pal.  580,  affirmed  in  error,  7  T.  R.  399. 

(<i)  f  Ves.jun.  433. 

(e)  3  Barn.  &  Aid.  462;  16  Vesey,  519,  5.  C. 

(/)  3  Wits.  6,  and  cited  in  Goodtitle  v.  Otway,  i  Bos.  &  Put  684. 


in  the  Third  Year  op  WILLIAM  IV. 


81 


reversion  on  different  terms  as  to  quantity,  before  and 
after  the  execution  of  each  of  the  deeds.  For  example, 
after  the  first  execution  he  would  be  entitled  to  the  land 
on  payment  of  1200/.,  after  the  second,  on  payment  of 
3000/.]  The  quality  of  the  estate  would  remain  the  same, 
though  each  deed  increased  the  charges  on  it.  That 
is  sufficient  at  law,  and  the  point  as  to  revocation  pro 
tanto,  quoad  the  additional  charge  by  each  deed,  caq 
only  arise  in  equity.  The  above  distinction  from  the 
general  rule  has  been  admitted  by  Lord  Hardmcjce  in 
Sparrow  vv  Hardcastle  (a),  and  the  principle  laid 
down  by  him  in  Parsons  v.  Freeman  (6),  is  thus  stated 
and  relied  on  by  the  Master  of  the  Rolls,  in  Williams  v, 
Owen  (c),  as  established ;  viz,  that  whenever  the  estate  iq 
modified  in  a  manner  different  from  that  in  which  it 
stood  at  the  time  of  making  the  will,  there  is  a  revoca- 
tion; but  whenever  the  testator  remains  with  exactly 
the  same  estate  and  interest,  and  which  may  be  disposed 
of  by  the  same  means  without  any  fresh  modification, 
there  is  no  revocation. 

The  quality  of  this  estate  remaining  the  satae  before 
and  after  the  mortgages,  the  plaintiffs  are  entitled  to 
have  this  issue  certified  in  their  favour. 

[Bayley  B.  As  to  the  Nimmings  closes,  the  first 
deed  of  May  1829  kept  alive  the  old  term  of  500  yearn 
first  created  on  the  mortgage  by  testator's  father 
to  Nancy  WooUey;  so  that  as  to  them  the  testator 
had  the  same  reversion  after  as  before  the  deeds  of 
1829  conveyed  the  old  term,  in  which  he  had  no 
interest,  to  a  new  trustee.  As  to  the,  Porkvay  Hall 
estate,  he  never  had  the  legal  interest  in  it,  either 
before  or  after  the  execution  of  his  will,  but  the  equity 
of  redemption  only*  Lord  Lyndhurst  C.  B.  The  tes- 
tator joined  in  the  assignment  of  8  and  9  May  1829  tp 
the  new  trustee  Bull,  who  conveyed  to  the  new  mort- 

(«)  3  Atk.  796.  (b)  Ibid,  471.  (c)  $  Vet.  jun.  599. 
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gagee  Day  by  the  deeds  of  29  and  90  May  in  the  same 
year;  but  the  testator,  after  those  transactions,  had 
the  reversion  of  Nimmings  as  he  had  before.  As  to  the 
Partway  Hall  property,  he  had  nothing  before,  and 
has  nothing  now.] 


D.  Pollock  for  the  defendant.  The  cases  in  6  and 
7  Bingham  are  decisive  of  the  first  question,  and  can- 
not be  distinguished.  As  to  the  second,  it  is  allowed 
on  the  other  side  that  if  any  alteration  had  taken  place 
in  the  state  of  the  property,  though  but  for  an  instant 
of  time,  it  would  operate  as  a  revocation:  and  it  was 
said,  that  as  only  the  amount  of  the  charge  was  altered 
by  the  last  mortgage,  the  quality  of  the  estate  pos- 
sessed by  the  testatdr  remained  unaltered.  But  the 
alteration  of  the  estate  in  the  interval  between  the  first 
mortgage  of  8  and  9  May  and  that  of  29  and  80  May 
1829,  is  overlooked,  during  which  the  testator  himself 
became  possessed  of  the  legal  estate  ih  the  Partway  Hall 
property,  which  he  had  not  before;  for  the  conveyance 
to  Bull  as  trustee  was  not  executed  in  htm,  but  in  the 
testator.  As  the  interval  did  exist,  this  argument  is  hot 
answered  by  saying  that  the  intention  was,  that  both 
mortgages  should  form  one  transaction ;  for  an  interme- 
diate remodelling  of  the  estate  had  taken  place,  and 
the  will  was  therefore  revoked;  tVilHams  v.  Owen, 
Brydges  v.  Chandos,  Harmood  v.  Oglander  (a).  Then 
the  reversion  of  the  term  in  Nimmings  closes  was  in 
the  testator,  but  after  the  deeds  executed  that  term  « 
was  in  a  different  person  and  on  different  trusts. 

[Bayley  B.  The  rule  as  to  revocation  of  a  will  at  law 
is  different  from  that  in  equity,  for  in  equity  a  mort- 
gage is  only  held  a  revocation  pro  tarda.  As  the  testator 
had  only  an  equitable  estate  in  the  Partway  Hall 
estate,  we  cannot  deal  with  that  here ;  ftfld  it  should 

(a)  6  Ves.  199, 
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be  left  to  the  court  of  equity  to  say  whether  the  will 
was  revolted  pro  tanto  quoad  that  estate. 

As  to  Nimmings  there  is  no  alteration  of  the  testa- 
tor's reversion  by  the  assignment  of  the  same  term 
which  has  taken  place.] 

Lord  Lyndhurst  C.  B. — We  are  of  opinion,  on  the 
first  point,  that  the  will  of  W.  E.  Johnson  was  duly 
executed  so  as  to  pass  real  estates. 

On  the  second  question  in  the  case,  as  far  as  regards 
die  Partway  HaU  property,  the  estate  of  the  testator 
bong  merely  equitable,  we  give  no  opinion  on  it.  But 
as  to  die  reversion  which  the  testator  possessed  in  the 
Nimmings  closes,  we  are  of  opinion  that  the  will  was 
not  revoked  by  the  mortgages,  as  no  alteration  was 
worked  by  them  in  the  testator's  estate;  for  his  rever- 
sion remained  the  same  which  it  originally  was  before 
the  will  was  executed;  so  did  the  term:  and  the  sub- 
sequent assignment  by  the  termor  of  the  residue  of  that 
term,  could  not  affect  the  interest  of  the  reversioner. 

The  following  certificate  was  afterwards  sent  by 
Mr.  Baron  Bayley: — 

I  certify  that  the  issues  within  contained  came  on  for 
trial  before  me  at  the  sittings  for  Middlesex  after  Tru 
mty  term  1832,  when  I  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs  on  the  first  and  second  issues, 
subject  to  the  opinion  of  the  court  of  Exchequer  as  to 
die  execution  of  the  will  of  W.  E.  Johnson,  the  testator 
within  named;  and  as  to  whether  the  said  will  was 
revoked  by  the  deeds  mentioned  in  the  second  count 
of  the  declaration.  And  I  further  certify,  that  the 
court  of  Exchequer,  after  argument,  were  of  opinion 
that  the  will  in  question  was  duly  executed,  and  ordered 
the  verdict  to  be  entered  for  the  plaintiffs  on  the  first 
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issue ;  and  that  the  court  were  also  of  opinion  that  the 
deeds  above  referred  to  did  not  operate  as  a  revocation 
of  the  said  will,  so  far  as  regards  certain  closes  called 
Nimmings,  being  part  of  the  property  referred  to  by 
the  second  count  of  the  declaration,  and  therefore 
directed  the  verdict  to  be  entered  for  the  plaintiffs  on 
the  second  issue  also  as  to  those  closes:  but  it  appear- 
ing to  them  that  the  testator  was  entitled  to  an  equit- 
able estate  only  in  the  freehold  mansion  and  lands 
called  Portway  Hally  being  the  residue  of  the  property 
referred  to  by  the  second  count  of  the  declaration,  the 
court  declined  giving  any  opinion  whether  the  deeds 
operated  as  a  revocation  of  the  will  as  to  that  part  of 
the  testator's  property,  conceiving  it  to  be  a  question, 
more  properly  cognizable  in  a  court  of  equity. 


J.  Bayley* 


Service  of  a 
declaration  in 
ejectment  on 
one  of  two 
joint  tenants 
in  possession 
is  sufficient,  if 
such  joint- te- 
nancy appear 
on  the  affidavit 
of  service. 


Doe  dem.  Gaskell  against  Roe, 

TOHN  E  VANS  moved  that  the  service  of  the  notice 
in  this  case  upon  one  of  the  tenants  in  possession 
should  be  deemed  good  service  upon  both.  He  cited 
Doe  d.  Bailey  y.Roe{a)f  where  chief  justice  Eyre 
said,  "  I  do  not  know  that  we  have  ever  construed 
the  rule  of  court  so  strictly  as  to  hold  that  service  on 
one  of  two  tenants  in  possession  may  not  be  considered 
as  a  good  service." 


Bayley  B. — The  marginal  note  of  the  case  you  have 
cited  is,  "  Service  of  a  declaration  in  ejectment  on  one 
Of  two  tenants  in  possession,  is  good  service  on  both.'* 


(o)  1B.&P.369. 
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But  they  must  have  been  joint  tenants.    Does  your       1882. 

affidavit  state  that  these  persons  were  joint  tenants?  v^v-^/ 
If  each  is  in  possession  of  the  whole,  this  service  will  do.  v. 


Hoe. 


Evans  said  his  affidavit  did  not  contain  that  state- 
ment. 

Per  Curiam. — Take  a  rule  as  to  the  tenant  you  have 
served,  but  not  as  to  the  other.  If  he  is  really  a  joint 
tenant  of  the  premises,  you  will  have  no  difficulty  in 
getting  an  affidavit  to  that  effect. 

> 

Evans  having  afterwards  produced  such  an  affidavit, 

Rule  granted. 


Vennall  against  Garner. 

rPHIS  was  an  action  on  the  case  for  running  down  jn  ^  act;0ll 

the  plaintiff's  ship  Economy,   tried   at  the  last  $>r  ranninS 
r  r  J  down  a  ship 

Durham  assizes  before  Mr.  Baron  Holland.    Verdict  the  plaintiff 
for  the  plaintiff,  damages  730/.  ffl.  ™™ 

in  fault  in  not 

Alexander  now  moved  for  a  rule  to  show  cause  J2J!^53i- 
why  there  should  not  be  a  new  trial.     The  decla-  sion;  bat  had 
ration  contained  two  counts,  both  of  which  alleged  faujt  orDad 
the  collision  to  have  taken  place  through  the  care*  both  parties 

1  •  J        x  A  •  s.         C  beeD  ln  the 

lessness,  improper   conduct,  and  mismanagement  ot  wrong,  he  can* 
the  defendant.    The  plaintiff's  ship  Economy  was  on  not  recov€r- 
her  voyage  in  a  south-east  course,  laden,  going  three  or 
four  knots:  the  defendant's  ship  Fowey  was  6n  her  , 
voyage  on  a  north-north-west  course,  light,  going  sefen 
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1838.  or  eight  knots.  Both  were  brigs  of  about  101  tons 
burden  each.  The  defendant's  ship  had  the  wind  free, 
the  plaintiff's  was  hard  up  in  the  wind.  The  question 
at  the  trial  being,  which  of  the  vessels  ought  to  have 
given  way  to  the  other,  the  defendant's  counsel  ad- 
mitted that  the  Fowey  was  wrong  in  not  doing  so,  but 
contended  that  the  Economy  did  not  do  what  she  ought 
to  and  might  have  done  to  get  out  of  the  way,  viz*  by 
altering  her  helm  at  a  particular  moment  The  collision 
was  at  midnight,  and  it  was  doubtful  on  the  evidence 
whether  the  approach  of  the  defendant's  ship  could 

j 

be  discerned  from  that  of  the  plaintiff  in  time  to  alter 
her  helm  with  effect.  It  was  not  sufficient  for  the 
plaintiff  to  say  that  his  vessel  held  its  course.  In  Van- 
derplank  v.  Miller  (a),  Lord  Tenterden  held,  that  if 
there  was  a  want  of  care  in  the  navigation  of  the  plain- 
tiff's ship,  the  plaintiff  could  not  recover.  In  this  case 
it  was  attempted  to  be  made  out  that  there  was  a  mode 
in  which  the  plaintiff's  vessel  might  have  avoided  the 
collision,  and  that  was  not  distinctly  left  to  the  jury. 

Bayley  B.  (b) — That  was  a  question  for  the  jury* 
The  plaintiff's  ship  was  not  in  fault  in  steering  as  she 
did,  for  she  had  a  right  to  expect  and  take  it  for 
granted  that  the  defendant's  ship,  which  had  the  wind, 
and  might  go  as  large  as  she  pleased,  would  do  that 
which  ought  to  be  done,  and  would  make  way.  If  the 
mischief  done  had  been  the  result  of  the  combined 
neglect  of  both  parties,  both  are  in  statu  quo,  and 
neither  could  recover;  or  if  the  plaintiff's  ship  was  in 
any  degree  in  fault  in  not  taking  means  to  avoid  the 
collision,  he  could  not  recover :  but  in  this  case  it  was 


(•)  1  Moody  &  MaHun,  169. 

(o)  Lord  LyndhurU  was  sitting  in  equity. 
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nude  out  to  the  satisfaction  of  the  jury  that  the  fault  1832. 

was  wholly  that  of  the  defendant,  who,  haying  the  wind,  v^v*w 
did  not  nabs  way  for  the  plaintiff's  ship,  as  he  should         Vt 

have  done*  Ga»»h. 


The  other  Barons  concurred. 

Rule  refused. 


Thackrah  against  Seymour. 

'TRESPASS  for  breaking  and  entering  plaintiff's  The  course  of 
close.    The  defendant  pleaded  the  general  issue,  footway  lead- 
end  several  rights  of  way,  one  of  which,  setting  up  *  !ng,from  one 
public  footway  over  the  locus  in  quo  by  prescription,  another  was 
was  found  for  him  at  the  trial  before  Lord  Lyndhwst,  ^^and 
at  the  Middlesex  sittings  after  last  term.  from  thence 

It  appeared  that  the  footway  in  question  passed  from  y^Tof  *ute 
the  public  Twickenham  carriage  road,  first  over  the  ™d  int0  tne 
waste  of  a  common,  then  over  old  ioclosures,  and  again  commissioners 
over  other  waste  into  another  public  way.    A  local  act  un<*?r  *  lo?al 

act  for  tnclos- 

had  passed  in  1813,  (53  G.  3.  c  ckxiv.)  for  inclosing  ingthe  waste, 
lands  in  the  parish  of  Isleworth,  &c.,  but  contained  no  J"^-^^6 
clause  for  stopping  ways  of  .any  kind*  The  award  part  of  it  over 
mentioned  nothing  about  the  way,  either  as  to  stopping  ^  The'Tcit 
up  or  setting  out  a  new  way  in  lieu  of  it.  The  pVuatiff  did  not  em~ 
contended  that  the  way  was  only  a  private  one  leading  itopup  oriet 
fc>  his  milt,  situate  in  one  of  the  old  indoswes,  and  "£  WT  over 

old  inclosures. 

that  by  41 G.  $.  (U.  K.) «.  i09.  s.  11 .  (the  General  locU-  and  their 


sure  Act,)  it  was  eriaguiahed  «  a  public  way  by  the  £$£*?* 
aHofranat,  under  the  iuclosure  act,  of  the  lands  oner  w»y  >■>  ques- 


wbich  it  jw*ed,  and  waa  to  b«  taken  aa  part  of  the  a°v  new***? ' 

in  lieu  of  it. 
Hel4, 4*t  sec.  11.  of  the  Geaeral  Inclosure  Act,  41  G.  3.  (U.  K.)  c.  109,  did  not 
operate  to  extinguish  the  old  waj. 
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Thackbah 

V. 

Seymour. 


lands  so  allotted.  The  defendant,  on  the  other  hand, 
cited  sect.  8.  of  the  same  act,  requiring  an  order  of  two 
justices  before  stopping  up  a  road  by  commissioners  of 
inclosure;  Harber  v.  Rand  (a),  and  Logan  v.  Burton(b)* 
The  learned  judge  was  of  opinion  that  the  right  of 
way  bad  not  been  extinguished!  and  defendant  had  a 
verdict  as  above. 


Jervis  (Ashmore  with  him)  moved  for  a  new  trial. 
Harber  v.  Rand  and  Logan  v.  Burton  are  inapplicable, 
because  in  both  those  cases  the  inclosure  commissioners 
had  power  by  the  local  acts  to  stop  up  the  ways  in 
question ;  and  section  8.  of  the  General  Inclosure  Act 
only  applies  where  such  a  power  is  vested  in  the  com- 
missioners. No  such  power  here  exists,  therefore  the 
operation  of  the  local  act  as  to  stopping  roads  is  left  to 
the  General  Inclosure  Act,  sects.  8  and  1 1 ;  and  White 
v.  Reeves  (c)  is  in  point.  There  an  allotment  had  been 
made  to  the  plaintiff  by  a  commissioner  under  an  inclo- 
sure act,  of  land  over  which  the  defendants  previously 
possessed  a  private  right  of  way.  The  local  act  con- 
tained no  clause  empowering  the  commissioner  to  stop 
up  or  set  out  ways,  and  the  way  in  question  was  not 
noticed  among  those  set  out  by  him  under  sections  9 
and  10  of  the  General  Inclosure  Act,  nor  was  any  other 
set  out  in  lieu  of  it.  It  was  held  that  sect.  11  of  the 
General  Inclosure  Act  applied,  and  that  the  plaintiff 
might  stop  up  the  way. 

[Lord  Lyndhurst  C.  B.  This  appeared  in  evidence 
to  be  a  public  footway  passing  from  one  carriage  road 
to  another.  Its  course  was  first  over  a  common,  then, 
for  the  greater  part  of  the  distance,  over  inclosure*, 
from  the  last  of  which  the  passenger  came  out  at  a 
gate  and  went  across  a  few  yards  of  green  sward,  part 


(a)  9  Pri.  dB,  (1821.)  (6)  3  B.  k  Cr.  51$,  (1816.) 

(c)  9  B.  M.  23. 
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of  a  common,  till  he  arrived  at  the  highway.  The 
object  of  the  motion  is  to  annihilate  the  way  leading 
over  the  old  inclosures.  Then  try  it  thus :  Suppose  a 
person  had  a  house  in  the  fields  at  the  end  of  this  path- 
way, the  greater  part  of  it  passing  over  intermediate 
old  inclosures  and  a  few  yards  over  the  common,  is  his 
way  to  be  annihilated  by  the  allotment  of  the  common? 
Bayley  B.  The  inclosure  commissioners  have  no  power 
of  themselves  to  stop  up  ways,  and  say  nothing  about 
this  way :  it  is  entire,  and  leads  partly  over  common 
and  partly  over  old  inclosures — can  it  be  extinguished 
by  the  operation  of  sect.  11.  which  contemplates  ways 
over  the  lands  to  be  divided  and  allotted  ?  (a)  ] 
The  court  considered  the  clauses,  and 


1852. 

* 

Thackrah 
Seymour. 


Lord  Lyndhurst  C.  B.  afterwards  delivered  judg- 
ment.— The  point  in  this  case  turned  on  die  question, 
whether  or  not  a  public  footway  was  stopped  by  the 
operation  of  a  local  inclosure  act.  The  description  of 
the  way  was  this:  its  course  ran  partly  over  ancient 
inclosures  and  partly  over  waste  land  into  a  public 
highway;  an  old  inclosure  act  had  passed  applicable 
to  the  waste  land,  and  the  commissioners  who  allotted 
it  had  not  set  out  any  new  way  over  this  part  of  it. 
The  question  therefore  is,  was  that  part  of  the  old  way 
which  passed  over  the  old  inclosures  extinguished? 
For  if  it  was,  the  whole  way,  as  well  over  the  old  inclo» 
sures  as  the  waste  itself,  would  be  at  an  end.  Now  by 
sect.  8.  of  the  General  Inclosure  Act,  41  G .  3.  (U.  K.) 
c  109.  the  commissioners  appointed  under  local  inclo* 
sure  acts  have  power  to  stop  up  and  divert  public 
ways  over  lands  to  be  inclosed;  but  that  section 
contains  a  proviso,  that  where  such  commissioners 
have  power,  under  any  inclosure  act,  to  stop  up 
any  old  or  accustomed  road  leading  through  old  in- 
fo) See  icctlon  6. 
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clotures,  they  shall  not  exercise  that  power  without  the 
concurrence  of  two  justices  of  the  peace.  Here  no  such 
power  was  given  to  the  commissioners  by  the  particular 
inclosure  act;  and  it  was  argued  that  the  proviso  I 
have  mentioned  had  therefore  no  application  to  the 
present  case*  But  it  is  impossible  to  take  this  proviso 
in  connection  with  the  rest  of  the  section  in  the  General 
Inclosure  Act,  and  to  suppose  that  the  commissioners 
have  power  to  stop  up  roads  over  old  inclosure*  unless 
such  a  power  had  been  expressly  given  them ;  because, 
where  such  a  power  is  conferred,  it  can  only  be  exer- 
cised with  the  consent  of  two  justices  (a).  It  follows 
as  a  necessary  consequence  from  the  proviso  taken 
with  the  rest  of  the  clause,  that  if  no  such  power  is 
given  to  commissioners  by  the  particular  inclosure  act 
it  cannot  exist  at  all,  or  if  it  could,  could  it  be  exercised 
by  them  only.  Now  the  nature  of  the  way  in  question 
was  this :  it  was  a  way  leading  partly  over  old  inci- 
sures and  partly  over  waste  lands*  No  power  was 
given  by  the  local  act  to  stop  up  that  part  of  k  which 
leads  over  the  old  inclosures ;  notwithstanding  whieb# 
if  the  part  over  the  waste  was  stopped  up,  the  other 
part  over  the  old  inclosures  would  be  in  effect  closed. 
Therefore  as  the  local  act  did  not  empower  the  com- 
missioners to  stop  up  the  way  over  the  old  inclosures, 
and  as  they  have  not  set  out  any  way  over  the  waafte 
lands,  we  are  of  opinion  that  the  old  way  exists  as 
it  did  before  the  local  inclosure  act,  and  unsffaeted 
by  it,  and  that  it  leads  partly  over  the  old  jncloswrea 
and  partly  over  the  waste  lands  into  the  public  highway, 
as  it  formerly  did.  There  is  therefore  no  ground  for 
granting  any  rule. 

Rule  refused  (*)♦ 


(a)  And  tee  Logon  ▼.  Burton,  5  B.  &  Cr.  515. 
(6)  See  Simpton  ?.  Umthwakc,  3  Bar.  &  Adoi.  8*6. 
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1882. 
Wilks  and  Another  ageutut  Heeley.  v^vW 

T\EBT  on  bond.    On  oyer  it  appeared  that  the  Action  against 
bond  was  from  one  George  TngweU,  a  collector  to^j  Jfm  (,» 
for  the  liberty  of  Old  Street,  in  the  division  of  Fuubmry,  a  collector  of 

assessed  taxes. 

Dominated  and  appointed  by  the  commissioners  acting  and  the  de- 
fer the  parish  of  St.  Luke,  in  the  division  of  FUsbury  [^Lndd, 
in  the  county  of  Middlesex,  in  the  execution  of  the  on  demurrer, 
acta  relating  to  assessed  taxes  (a),  and  the  defendant  defence""0 
and  one  James  Foster,  as  his  sureties  to  the  plaintiffs,  plead  that  the 

,    .         gf  A,  .    •  _*••*!.  commissioners 

being  two  of  the  commissioners  acting  in  the  exe-  ^d  receiver- 
cation  of  the  said  acts  for  that  division.    The  con-  &nenl  ha.<* 

not  complied 

dkion  (after  reciting  that   Tugwell    had  been  duly  with  certain 
appointed  collector,   and  that  one  of  the  duplicates  *%^Sf* 

^rj  9  m  r  of  the  statutes 

of  assessments   had    been  delivered    and   given    in  relating  to 
charge  to  him)  was  as  follows:  that  if  the  said  G.  Tug-  XlSSln*9^ 
weii,  J.  Heeley,  and  J.  Foster,  or  either  of  then  (A),  down  methods 
should  duly  pay,  in  pursuance  of  the  directions  of  the  payment  from 
said  statutes,  all  such  sum  or  sums  of  money  assessed  collectors. 
in  and  to  be  collected  in  the  said  liberty  by  the  said  take  advan- 
G.  Tugwell,  as  such  collector  as  aforesaid;  and  if  the  JJ^J^ 
said  G.  TugweU  should  duly,  in  pursuance  of  the  said  G.  3.  c.  99. 
acts,  demand  the  sums  assessed  of  the  respective  per-  bond  shall  be 
sons  from  whom  the  same  were  payable,  and  in  case  of  Put.in  sult 
nonpayment  should  duly  enforce  the  power,  of  the  said  ^ffSST 
nets  against  such  who  should  make  default,  the  bond  J***  for  "V 

°  deficiency 

should  be  void.  "  other  than 

To  this  the  defendant  pleaded  mom  est  factum,  and  ^Sf 

three  other  pleas,  unnecessary  to  be  here  mentioned,     after  sale  of 

The  fifth  plea(c)  stated,  that  although  divers  sums  of  such*  collet 

tor,"  the  plea 
must  aver  that 
<•)  See  feeds,  Ttrwhitt  and  TynoWs  Digs*  of  the  Statates,  sad  there  were 

Seppleawst,  tit.  Taies  iiicawd  lands,  &c.  of 

(•)  A  bond  under  43  G.  3.  c.  99.  s.  13.,  tlwugh  by  one  surety  only,  is  not  »*  collector 
ft«fc«Toid;ibr«b««U.«i,n«e|,dir«c.o,,.    P^r.Lper.tB^.^XA. 
k  AM.  4fl.  ed  and  sold  to 

(#)  ffnsniBd  o»  43  G,  3,  cS9L  *  <9.  supply  the 

deficiency; 
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1852.       money,  amounting  in  the  whole  to  a  large  sum  of 
s^l*v-^f      money,  to  wit,  the  sum  of  1000/.,  had  been  collected 
and  Another  an<*  P**^  to  the  said  G.  Tugwell,  as  such  collector  as 
v.  aforesaid,  of  the  duties  given  to  him  in  charge  as  afore- 

said;  and  although  the  said  sum  of  money  so  collected 
and  paid  to  the  said  G.  Tugwell,  as  such  collector  as 
aforesaid,  was  heretofore,  to  wit,  on  1  November  1830, 
in  arrear  and  unpaid,  to  wit,  at  &c,  yet  the  said  com- 
missioners appointed  to  put  in  execution  the  act  of 
parliament  made  and  passed  in  the  43d  year  of  the 
reign  of  his  late  majesty  king  Geo.  3.  intituled,  "  An 
act  for  consolidating  certain  of  the  provisions  contained 
in  any  act  or  acts  relating  to  the  duties  under  the  ma- 
nagement of  the  commissioners  for  the  affairs  of  taxes, 
and  for  amending  the  same,"  or  any  two  or  more  of 
them  acting  for  the  parish  of  St.  Luke,  in  the  division 
of  Fins  bury,  in  the  county  of  Middlesex,  being  the 
liberty  and  division  for  which  the  said  G.  Tugwell  was 
so  nominated  and  appointed  to  act  as  such  collector  as 
aforesaid,  did  not  nor  would  twice  in  a  year,  that  is  to 
say,  on  the  1st  day  of  November  1830,  and  the  1st  day 
of  May  1831,  call  before  them  the  said  G.  Tugwell,  so 
being  such  collector  as  aforesaid,  and  examine  him 
upon  oath  or  solemn  affirmation,  and  assure  themselves 
of  the  sum  or  sums  of  money  that  had  been  collected 
and  paid  to  the  said  G.  Tugwell  as  such  collector,  and 
the  said  duties  so  given  to  him  in  charge  as  aforesaid, 
nor  did  nor  would  they  the  said  commissioners,  nor 
any  two  or  more  of  them,  assure  themselves  of  the  sum 
or  sums  in  arrear  as  aforesaid,  and  the  cause  or  causes 
thereof,  or  examine  the  said  G.  Tugwell,  so  being 
such  collector  as  aforesaid,  upon  oath  or  affirmation, 
touching  the  due  payment  over  of  certain  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  collected  by  him  in 
the  preceding  part  of  the  said  year  1830,  but  the  said 
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commissioners  then  and  there  wholly  neglected  and       1832. 
refused  so  to  do,  and  wrongfully  and  injuriously  neg-      s«»*^ 
lected  to  observe  and  perform  the  requisites  and  duties   and  Mother 
imposed  upon  them  by  the  said  statute  in  that  case  *• 

made  and  provided;  and  by  means  of  the  said  several 
last-mentioned  premises  he  the  said  defendant  lost  and 
was  deprived  of  the  benefit  and  protection  provided  by 
the  said  statute  for  and  on  the  behalf  of  persons  who, 
after  the  passing  of  the  said  statute,  might  become 
sureties  for  the  conduct  of  a  collector  of  the  said  duties 
so  given  to  him  the  said  G*  Tugwell  in  charge  as 
aforesaid. 

The  sixth  plea  (a)  stated,  that  although  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  did,  during  the  year 
ending  on  the  5th  day  of  April  1831 ,  come  to  the  hands 
of  the  said  G.  Tugwell  as  such  collector  as  aforesaid, 
which  said  sum  of  money  ought,  before  the  expiration 
of  the  said  year,  to  have  been  paid  by  him  the  said  G. 
Tugwell,  as  directed  by  the  statute  in  such  case  made 
and  provided ;  yet  the  receiver-general  of  the  said  taxes, 
rates  and  duties,  of  the  said  county  of  Middlesex,  did 
not  nor  would  call  upon  and  hasten  the  said  G.  Tugwell 
to  make  payment  of  the  same  upon  the  days  and  at  the 
times  appointed  for  the  payment  thereof  by  the  said 
statute  in  that  case  made  and  provided;  nor  did  nor 
would  the  said  receiver-general  cause  the  same  to  be 
levied,  by  warrant  under  the  hands  and  seals  of  two  or 
more  of  the  said  commissioners,  upon  the  said  G.  Tug* 
well,  as  directed  by  the  statute  in  such  case  made  and 
provided,  but  on  the  contrary  thereof  the  said  receiver- 
general  then  and  there  wholly  neglected  and  refused 
so  to  do. 

The  seventh  plea  (b)  stated,  that  although  the  said 
G.  Tugwell  did,  during  the  year  ending  the  5th  day  of 

(«)  Founded  on  45  G.  3.  c.  99.  s.  49. 
(6)  See  43  G.  3.  c.  99.  « .  13.  &£t» 
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188£«  April  1831,  receive  a  large  sum  of  money,  to  wit,  the 
VTTV^^  sum  of  1000/.  as  such  collector  as  aforesaid,  and 
and  Another  although  he  the  said  G.  TugweU  did  afterwards,  to  wit 
Hbslst  ^c*9  wk0n  requested  to  pay  the  said  sum  of  money  so 
received  by  him  as  such  collector  as  aforesaid,  as  di- 
rected by  the  statute  in  that  case  made  and  provided, 
wholly  neglect  and  refuse  to  pay  the  same ;  yet  the  said 
commissioners  appointed  to  put  into  execution  the  said 
act  of  parliament  made  and  passed  in  the  43d  year  of 
the  reign  of  his  late  majesty  king  George  the  Third, 
intituled,  "  An  act  for  consolidating  certain  of  the  pro- 
visions contained  in  an  act  or  acts  relating  to  the  duties 
under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  and  for  amending  the  same,"  or  any 
two  or  more  of  them  acting  in  and  for  the  parish  of  St. 
Luke,  in  the  division  of  Finsbury,  in  the  said  county  of 
Middlesex,  being  the  liberty  and  division  for  which 
the  said  G.  TugweU  was  so  appointed  to  act  as  such 
collector  as  aforesaid,  did  not  nor  would  imprison  the 
person  or  seise  the  estate,  either  real  or  personal,  of 
the  said  G.  TugweU  to  him  belonging,  but  on  the  con- 
trary thereof  wholly  neglected  and  refused  so  to  do, 
and  wrongfully  and  injuriously  neglected  to  observe 
and  perform  the  requisites  and  duties  imposed  upon 
them  by  the  said  statute  in  that  case  made  and  pro- 
vided, and  by  means  (as  in  fifth  plea). 

Eighth  plea  (a).— -That  the  commissioners  appointed 
to  put  in  execution  the  said  act  of  parliament  made  and 
passed  in  the  43d  year  of  the  reign  of  his  late  majesty 
king  George  the  Third,  intituled,  (as  in  fifth  plea,)  or 
any  two  or  more  of  them  acting  in  and  for  the  pariah 
of  St.  Luke,  in  the  division  of  Finsbury,  and  in  the 
county  o(  Middlesex,  being  the  liberty  and  division  for 
which  the  said  G.  TugweU  was  so  appointed  to  act  as 
such  collector  as  aforesaid,  did  not  nor  would  deliver, 

(a)  See  43  G.  S.  e.  99.  f.  19. 
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or  cause  to  be  delivered,  one  of  tba  duplicates  of  the       188S, 
assessments  allowed  by  the  said  commissioners  Ap- 


pointed to  put  in  execution  the  said  act  of  parliament,  and  Ano^f 
or  any  two  or  more  of  them,  together  with  warrants,  *« 

under  the  hands  and  seals  of  two  or  more  of  the  said 
commissioners,  for  collecting  the  same,  unto  the  re- 
spective persons  by  them  nominated  to  be  collectors 
under  and  by  virtue  of  the  said  statute. 

Ninth  plea  (a). — That  the  said  receiver-general  of  the 
said  taxes,  rates  and  duties  of  the  said  County  of  Mid- 
dlesex, did  not  nor  would,  nor  did  nor  would  his  deputy 
or  deputies  authorised  under  the  statute  in  that  case 
made  and  provided,  at  the  respective  times  appointed 
by  the  statute  in  that  case  made  and  provided  for  the 
delivery  of  schedules  of  defaulters*  administer  an  oath 
ox  solemn  affirmation  to  the  said  G.  Tugwell>  so  being 
such  collector  as  aforesaid,  that  he  had  ftllly  paid  all 
the  sums  by  him  collected  or  received  of  or  for  the 
assessed  taxes,  aud  bad  fiilly  accounted  for  all  sums 
not  collected  or  received  in  the  schedule  or  schedules 
previously  delivered  by  him  the  said  G.  TugweU  as 
stteh  collector  as  aforesaid,  but  then  and  there  wholly 
neglected  and  refused  so  to  do* 

Tenth  plea  (6).— That  although  the  said  G«  Tugwell 
did,  whilst  he  was  such  collector  as  aforesaid,  reside 
within  ten  miles  of  an  office  for  the  daily  or  weekly 
receipt  of  the  taxes,  established  pursuant  to  a  certain 
act  of  parliament  made  and  passed  in  the  third  year  of 
the  reign  of  our  late  sovereign  lord  George  the  Fourth, 
intituled,  "  Aa  act  to  amend  the  laws  relating  to  the 
land  and  assessed  taxes,  and  to  regulate  the  appoint- 
ment of  receivers*general  in  England  and  Wak*:"  and 
although  divers  monies  of  the  said  taxes,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 

(«)  See  3  G.  4.  c.  88.  s.  2.,  No.  2,  Rale  I. 
(fr)  See  3  G.  4.  c.  88.  s.  2.,  N*  t,  Rtfta  2. 
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1832,       1000/.,  had  been  previously  received  by  the  said  G. 
v**iv^"/      Tugwell  as  such  collector  as  aforesaid,  the  accounts 
and  Another   "hereof  bad  not  been  previously  examined  by  the  said 
?*  commissioners  of  the  said  district  for  which  the  said 

G.  Tugwell  had  been  so  appointed  such  collector  as. 
aforesaid,  yet  the  receiver-general  of  the  district  where 
the  said  office  was  so  situate  as  aforesaid  did  not  nor 
would  require  the  said  G.  Tugwell,  so  being  such  col- 
lector as  aforesaid,  to  account  with  him  the  said 
receiver-general  for  the  said  sums  of  money  so  received 
by  the  said  G.  Tugwell  as  such  collector  as  aforesaid; 
nor  did  nor  would  he  the  said  receiver-general  require 
the  said  G.  Tugwell,  so  being  such  collector  as  afore- 
said, to  be  examined  on  bis  oath  or  affirmation  touching 
the  sums  so  collected  as  aforesaid,  but  on  the  contrary 
thereof  the  said  receiver-general  then  and  there  wholly 
neglected  and  refused  so  to  do. 

Eleventh  plea  (a). — That  the  said  G.  Tugwell  was 
not  duly  nominated  to  act  as  a  collector  by  the  com- 
missioners appointed  for  putting  in  execution  the  said 
act  of  parliament  made  and  passed  in  the  43d  year  of 
the  reign  of  bis  late  majesty  king  George  the  Third, 
intituled,  (as  in  the  fifth  plea,)  as  in  the  condition  of 
the  said  writing  obligatory  mentioned. 

Twelfth  plea  (6).— That  although  the  commissioners 
appointed  to  put  in  execution  the  said  act  of  parliament 
made  and  passed  in  the  43d  year  of  the  reign  of  his 
late  majesty  king  George  the  Third,  intituled,  (as  in 
the  fifth  plea,)  had  received  notice,  as  directed  by  the 
statute  in  such  case  made  and  provided,  of  a  receipt  to 
be  bolden  by  the  receiver-general  of  the  monies  col- 
lected and  received  within  the  limits  of  the  district  of 
the  said  commissioners;  yet  the  said  commissioners  did 
not  nor  would,  on  or  immediately  before  the  day  of 

(*)  See  43  G.  3.  c.99.  s.  IS. 

(6)  See  3  G.  4.  c,  8S.  s.  * ,  No.  4.  Rule  1, 
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such  receipt  to  be  so  holden  as  aforesaid,  call  before       1832. 
them  the  said  G.  Tugwell,  so  being  such  collector  as      y^**/ 
aforesaid,  and  examine  him  upon  solemn  oath  or  affir-   and  Another 
mation,  and  assure  themselves  of  all  and  every  of  the      H  v' 
sum  or  sums  of  money  and  arrears  of  the  said  duties 
and  compositions  respectively  that  bad  been  collected 
or  remained  to  be  collected,  and  which  were  payable 
to  the  said  receiver-general  or  his  deputy,  or  such 
other  person  or  persons  authorized  to  receive  the  same 
at  such  ensuing  receipt,  under  the  statute  in  that  case 
made  and  provided;  nor  did  nor  would  they  the  said 
commissioners  make  any  order  therein  for  the  payment 
of  the  same  to  the  receiver-general  or  his  deputy,  or 
any  other  person  or  persons  authorized  to  receive  the 
same  as  aforesaid,  but  on  the  contrary  thereof  they 
the  said  commissioners  wholly  neglected  and  refused 
so  to  do. 
General  demurrer  to  the  above  pleas  and  joinder. 

FoUett  in  support  of  the  demurrer.  The  plaintiffs 
sue  as  commissioners  of  taxes,  on  a  bond  given  by  the 
defendant  as  surety  for  the  due  performance  by  Tug- 
well  of  his  duty  as  a  collector  of  taxes.  Pleas  of  this 
nature  are  often  hazarded  in  actions  similar  on  bonds, 
with  the  object  of  relieving  the  sureties  from  liability, 
by  showing  that  the  commissioners  and  receiver-general 
have  not  strictly  performed  those  directory  parts  of 
the  statute  which  they  are  empowered  to  put  in  force. 
But  the  condition  has  nothing  to  do  with  the  previous 
execution  of  duty  by  the  commissioners,  and  is  for- 
feited by  the  neglect  of  duty  of  the  collector.  [Lord 
Lyndhurst  C.  B.  The  duty  which  is  imposed  on  the  com- 
missioners by  43  G.  3.  c.  99.  s.  39.,  relied  on  in  the  first  (a) 
of  the  pleas  here  demurred  to,  is  merely  intended  to 

(a)  Viz.  the  fifth. 
VOL.  III.  H 
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1832.  enable  them  to  ascertain  with  accuracy  the  sum  in  the 
\T  ^  collector's  hands ;  but  can  their  neglect  of  that  duty  make 
and  Another  the  crown  a  sufferer  by  precluding  them  from  recovering 
Heelet  under  sec.  13.  on  the  bond  given  to  secure  the  faithful 
performance  of  duty  by  the  collector?  Bayley  B.  Had 
the  collector  done  his  duty  in  paying  over  the  sums 
received,  the  sureties  never  would  have  been  prejudiced.] 
Every  plea,  except  the  7th,  rests  on  directory  enact* 
ments,  only  inserted  to  enable  the  commissioners  to  ascer- 
tain the  amount  in  the  hands  of  the  collector.  Now  the 
Trent  Navigation  Company  v.  Harley  (a)  shows  that 
negligence  on  the  part  of  obligees  does  not  exonerate 
the  surety.  There  the  bond  was  conditioned  for  a 
collector  of  tolls  (the  principal  obligor)  to  account  for 
and  pay  over  from  time  to  time  all  such  sums  as  should 
come  to  his  hands  as  such  collector;  and  the  laches  of 
the  obligees  in  not  properly  examining  his  accounts  for 
eight  or  nine  years,  and  not  calling  on  him  for  payment, 
so  soon  as  they  might  have  done,  for  sums  in  arrear, 
was  held  no  estoppel  at  law  (£)  in  an  action  against  the 
sureties.  Again,  in  Nares  v.  Rowley  (c)  it  was  held, 
that  a  similar  bond  by  a  collector  under  43  G.  3,  c.  \9St.9 
for  payment  of  taxes  to  the  receiver-general,  could  be 
put  in  force  against  one  of  the  sureties,  though  he  waa 
not  apprised  of  the  default  of  the  principal  obligor,  the 
collector,  in  not  paying  over  duties  collected  by  him, 
nor  called  upon  for  indemnity  by  the  commissioners  till 
after  his  dismissal  from  office. 

The  seventh  plea  is  not  founded  on  the  proviso  in  sec* 
13.  of  43  G.  3.  c.  99,,  which  is  framed  for  the  benefit  of 
the  surety,  but  on  sec.  52.,  which  is  not.    For  that  sec* 

(a)  10  East,  34. 

(6)  And  see  0' Kelly  ▼.  Sparkes,  in  error,  10  East,  369.  Sec  per 
Gibbs  C.  J.  In  Ortne  v.  Ymtng,  Holt's  C.  N.  P.  84  and  399 ;  R«ri  v.  Berring- 
ton,  f  Vcs.  jun.  540;  Wright  v.  Simpson,  6  Vcs.  734. 

(c)  14  East,  510. 
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tion  authorizes  and  empowers  the  commissioners  to  im-  1832. 

prison  the  person  and  seize  and  secure  the  estate  of  the  v*v-^/ 

collector,  and  is  framed  to  protect  the  revenue  against  Mm  and  Another 


default;  whereas  the  proviso  in  section  IS  might  have  „  v* 
applied,  viz.  "  That  no  such  bond  shall  be  put  in  suit 
against  any  surety  or  sureties,  for  any  deficiency,  other 
thin  what  shall  remain  unsatisfied  after  the  sale  of  the 
hods,  tenements,  goods  and  chattels  of  the  collector." 
But  to  bring  this  surety  within  that  proviso,  he  should 
have  alleged  in  pleading,  and  proved  the  existence  of 
some  lands  or  tenements  of  the  principal,  in  a  shape 
applicable  to  the  payment  of  the  arrears  sought  to  be 
recovered  by  seizure  and  sale.  The  fifth,  sixth,  ninth, 
tenth,  and  twelfth  pleas  proceed  on  the  directions  con- 
tained in  the  act  for  enforcing  the  performance  of  their 
duty  by  the  commissioners  and  collectors,  and  assume 
that,  because  the  crown  has  not  proceeded  against 
those  persons  for  neglect,  it  cannot  so  proceed  against 
the  present  defendant,  the  surety,  and  must  suffer 
accordingly. 

The  eighth  plea  is  subject  to  the  same  observa- 
tions; and  to  another,  that  the  defendant  is  estopped 
from  disputing  that  fact  by  the  recital  in  the  condition 
of  the  bond. 

The  eleventh  plea  is,  that  Tugwett  was  not  duly 
appointed  collector,  and  the  defendant  is  estopped 
in  like  manner,  for  he  cannot  plead  against  his  own 
deed. 

Bompas  Serjt.  contra,  admitted  that  the  eighth  and 
eleventh  pleas  could  not  be  maintained,  being  contrary 
to  the  condition  of  the  bond.  The  seventh  plea  may 
be  amended  by  inserting  an  averment  under  sec.  IS. 
that  there  were  lands,  tenements,  &c.  of  the  collector 
unsold.  [Lord  Lyndhurst  C.B.  The  court  cannot 
suffer  that  to  be  done  without  seeing  by  an  affidavit 

h2 
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1832.       that  such  was  the  fact.    Nothing  sufficiently  establish* 
v^v^      ing  it  appears  on  these  pleas.]     But  the  pleas  of  the 
and  Another  other  class  are  good :  for  if  the  clauses  relied  on  in 
H  v'  them  are  not  to  afford  protection  to  sureties,  the  facility 

of  obtaining  such  security  will  be  diminished*  Now 
the  public  are  interested  in  the  procuring  good  sureties* 
[Bayley  B.  It  is  for  the  protection  of  the  public  that 
the  collector  should  get  sureties;  for  if  the  taxes  were 
lost  they  must  be  paid  over  again.]  The  law  of  prin- 
cipal and  surety  is  the  same,  whether  the  principal  has 
contracted  with  government  officers  or  private  persons; 
and  it  is  a  different  question  whether  the  former,  as 
public  officers,  would  be  liable  to  any  remedy,  criminal 
or  civil,  for  a  breach  of  duty.  The  condition,  by  re* 
ferring  to  "  the  said  statutes."  embodies  them  in  itself, 
and  the  surety  is  entitled  to  the  protection  of  any 
section  in  them  which  operates  for  his  benefit,  whether 
it  was  inserted  with  that  object  or  not.  Then  he 
in  fact  contracts,  that  if  the  directions  of  the  sta- 
tutes referred  to  in  the  condition  are  complied  with, 
he  will  be  answerable.  [Lord  Lyndhurst  C.  B.  Is  not 
the  collector  bound  to  pay  to  the  receiver-general, 
though  not  examined  on  oath  by  the  commissioners?  (a) 
Bayley  B.  In  general,  in  an  action  on  a  bond,  the  de- 
fendant pleads  performance  of  the  condition.  Then 
the  condition  is  duly  to  pay  all  sums  of  money  collected, 
and,  if  not  paid,  to  take  steps  for  enforcing  the  pay- 
ment; viz.  to  demand  all  sums  assessed.  This  defend- 
ant does  not  say  that  either  thing  has  been  done,  but 
relies  on  being  excused  from  doing  either.] 

The  directions  of  the  statutes  to  the  commissioners, 
being  referred  to  by  this  condition,  form  part  of  the 
contract,  and  their  neglect  to  perform  things  so  directed 
excuses  the  surety.  Under  section  39  it  is  the  condi- 
tion of  his  liability  that  they  shall  call  up  the  collector 

(a)  See  4S  G.  3.  c.  99.  s.  39.,  and  3  G.  4.  c.  88.  No.  t,  Rule  1. 
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twice  a  year  to  examine  him  on  oath,  and  assure  them-        1832. 
selves  of  the  sums  that  had  been  collected  and  paid  to      Wv^,/ 
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him,  and  to  make  order  for  payment  of  the  same  to   aod  Another 
the  receiver-general.     [Bay ley  B.    Assuming  that  to  *- 

be  so,  performance  up  to  a  given  period  should  have 
been  pleaded  (a),  viz.  up  to  38th  August,  when  the 
bond  was  executed,  and  to  the  1st  November 9  when  the 
commissioners  ought  to  have  called  up  the  collector. 
Suppose  that  in  the  intermediate  period  between 
August  and  November  he  had  been  guilty  of  neglect  in 
not  demanding  the  taxes,  the  bond  would  have  been 
immediately  forfeited.  Would  the  surety  have  been 
exonerated  for  his  neglect  to  demand  by  the  default  of 
the  commissioners  to  call  in  the  collector  on  1st  Novem- 
ber? The  defendant  might  have  pleaded  perform- 
ance either  of  the*  whole,  or  an  excuse  for  perform- 
ance of  the  whole,  or  he  might  have  alleged  perform- 
ance of  part  with  an  excuse  for  not  performing  the 
residue.  Here  the  pleas  are  to  the  whole  bond.  They 
might  have  alleged  performance  by  Tugwell  as  to  every 
thing  from  the  28th  August  to  the  1st  of  November,  . 
and  then  have  stated  the  neglect  of  the  commissioners 
as  an  excuse  for  the  subsequent  non-performance. 
Lord  Lyndhurst  C.  B.  It  would  be  perfectly  consist- 
ent with  these  pleas  that  there  should  have  been  a 
breach  of  the  condition  before  any  circumstance  of 
neglect  by  the  commissioners  could  apply.  In  no 
view  of  these  pleas  does  the  neglect  of  the  commis- 
sioners to  comply  with  the  directions  of  the  act  afford 
any  answer  to  the  action.] 

The  9th  plea  turns  on  3  G.  4.  c.  88.  s.  2,  No.  2,  Rule  1 . 
By  No.  1,  Rule  7  (6),  the  collector  is  not  bound  to  pay 
before  the  receipt  days,  and  the  receiver-general  is  by 
No.  2,  Rule  1,  to  examine  him  on  oath.  The  last  plea 
is,  that  the  commissioners  did  not  call  the  collector 

(a)  See  Sena  v.  Wright,  6  Taunt.  45.        (6)  And  see  No.  9,  Rule  9. 
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.1882.       before  them  and  require  him  to  pay,  that  is,  on  No.  4, 
v**v"*>/      Rule  1 .    [Lord  Lyndhurst  C.  B.  But  default  to  demand 
and  Another  mHjbt  have  been  committed  before  they  could  call  the 
••  collector  before  them.]    By  3  G.  4.  c.  88.  a.  2,  No.  4, 

Rule  1,  the  commissioners  are  required,  on  receiving 
notice  of  any  receipt  to  be  held  by  the  receiver-general 
of  the  monies  collected  within  their  jurisdiction,  on  or 
before  the  receipt  day  so  to  be  holden,  to  call  before 
them  the  collectors,  and  examine  them  on  oath  as  to 
all  sums  and  arrears  of  duties  and  compositions  thftt 
shall  have  been  collected,  and  make  order  for  payment 
of  the  same  to  the  receiver-general.  The  collector 
cannot  be  said  to  be  in  default  till  he  is  called  before 
the  commissioners.  [Bayley  B.  Before  3  G.  4.  c,  88. 
was  not  the  collector  under  an  obligation  to  pay  to  the 
receiver-general  under  sections  48  49  &  60  of  48  G.  3. 
c.  99.,  whether  called  before  the  commissioners  or 
not?  Next,  by  3  G.  4.  c.  88.  s.  2,  No.  3,  Rule  1,  the 
collector  is  to  be  prepared  either  to  produce  to  the 
receiver-general  the  duplicates  of  assessment  showing 
what  he  has  received,  or,  "  instead  thereof,"  a  certificate 
from  the  commissioners  of  the  sums  collected  and  to 
be  paid  at  the  ensuing  receipt.]  That  act  contains  no 
statement  that  he  is  to  pay  over  directly  to  the  receiver- 
general,  except  by  order  of  the  commissioners ;  if  he 
can,  then  the  intended  check  of  the  commissioners  is  lost. 

Lord  Lyndhurst  C.  B. — The  second  Rule  of  3  G.  4. 
e.  88.  No.  2,  directs  that  every  collector  residing  within 
ten  miles  of  an  office  for  the  daily  or  weekly  receipt  of 
taxes,  shall  once  in  every  intervening  quarter,  when  re- 
quired by  the  receiver-general  of  the  district,  account 
with  and  be  examined  on  oath  by  him,  "  unless  the  ac- 
counts of  the  taxes  received  by  such  collector  shall  have 
been  previously  examined  by  the  commissioners  of  the 
district,  and  the  amount  to  be  then  paid  to  the  receiver- 
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general  shall  have  been  certified  under  their  hands,  and        1832. 

the  certificate  thereof  delivered  to  the  said  receiver-gene-      VTV"*'/ 

Wilis 

ral,  as  directed  by  that  act  («)."  It  is  quite  clear  that  it  is  and  Another 
not  necessary  that  the  collector  should  in  all  cases  attend  „  v- 
and  be  examined  before  the  commissioners,  or  their 
certificate  of  the  amount  to  be  then  paid  to  the  re- 
ceiver-general would  not  have  been  stated  in  the  alter- 
native. In  the  one  case  the  collector  must  produce  a 
certificate,  in  the  other  he  must  pay  over  to  the 
receiver-general;  for  though  the  accounting  with  him 
may  be  only  the  fixing  the  amount  to  be  paid,  that  term 
must  include  the  subsequent  receipt  of  the  balance  due. 
For  what  other  purpose  does  the  receiver-general 
attend,  than  to  receive  payments  from  the  collectors? 
He  is  not  required  to  do  any  act,  but  is  to  be  attended 
by  the  collector  who  is  to  account  before  him.  If  the 
result  of  the  accdunting  is,  that  a  sum  is  due,  that  sum 
must  be  paid  over. 

Bayley  B. — The  receiver-general  attends  to  receive ; 
the  collector  to  account;  then  must  not  the  latter  pay 
over  any  thing  which  is  found  due  ?  It  is  the  duty  of 
the  collector,  not  of  the  receiver-general,  to  procure 
the  certificate  of  the  commissioners. 

Leave  was  afterwards  given  to  amend 
the  seventh  plea  in  the  manner  pro- 
posed* 

(a)  Vi%.  by  3  G.  4.  c.  88,  No.  III.  Rule  1. 


■pip 
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1832. 

Townsend  against  Burns. 

A  writ  of  in-  A  SSUMPSIT  on  an  agreement.  The  first  count 
been'executld  stated,  that  by  agreement  between  the  plaintiff*, 

and  a  defend-   (described  therein  as  a  receiver  appointed  by  the  court 

ant  taken  in         „  „.  ,,        *   #•     *  i        i  •     •«• 

execution  in  of  Chancery,)  and  the  defendant,  the  plaintiff  agreed 
vacation  wjt^  t^e  defendant  to  procure  to  be  granted  to  him  a 

c.  7.  s.  1.,  the  good  lease  of  certain  premises,  for  a  term  and  at  a  rent 
toraey  should  mentioned,  and  the  defendant  agreed  with  plaintiff  to 
file  the  inqui-    accept  such  lease  and  to  execute  a  counterpart  thereof, 

sition  and  sub-        .  .        .  .     .  ~,  ,  .».,  . 

sequent  pro-     an"  to  Pay  to  the  plaintiff  on  request  the  sum  ot  251.  in 

ceedings,or      fun  for  hjs  proportion  of  the  costs  and  expenses  of 

suffer  them  to  *     *  ... 

be  copied,  in  preparing  and  executing  that  agreement,  or  in  relation 

^"efeifdant  thereto,  suc^  'ease  anc^  counterpart  to  be  prepared  by 

an  opportunity  the  said  plaintiff's  solicitor.  Averment,  that  the  plain- 
them**?.!  or§er  tiff  procured  such  lease  to  be  granted  to  the  defendant, 

to  see  if  any  and  that  it  was  prepared  by  the  plaintiff's  solicitor, 

for  arresting  an^  that  although  the  defendant  did  accept  the  lease, 

the  judgment  and    did  execute   a  counterpart    thereof*,  yet  that 

under  s.  4.  *  « 

Where  a       defendant,  though  requested  to  pay  the  said  sum  of  251. 

33?P»   in  ful1  for  his  Proportion  of  the  costs  and  expenses 

the  plaintiff  the  aforesaid,  did  not  nor  would  pay  the  same. 

full  for  his    n       The  second  count  was  like  the  first  to  the  asterisk, 

share  of  the  and  then  alleged  the  payment  by  the  plaintiff  of  several 
costs  of  a  lease  n  0  ■ 

to  the  defend-  specified  sums  for  particular  items  of  costs  incurred  in 
ant,  to  be  pro-  reiation  to   the  agreement,  in  all  amounting  to  50/.* 

cured  for  him  ©  »  ©  » 

by  the  plaintiff,  and  then  stated  nonpayment  by  defendant.  Judgment 
pared°by  £7"  ^y  default.  On  writ  of  inquiry  executed  before  the 
solicitor,  and  sheriff,  the  plaintiff  had  a  verdict  for  251. ,  and  judg- 
ment for  so  inent  being  signed  thereon  in  vacation  (1  W.  4.  c.  t.  s.  1  *) 
procunngit:—  the  defendant  was  taken  under  a  ca.  sa. 

Held,  that  the        ^  . 

declaration  On  affidavit  of  the  above  facts,  and  that  notice  had 

bl^wiThou"*"    been  8iven  to  the  Plaintiff's  attorney  to  produce  and 

any  allegation 

that  costs  had  been  incurred,  or  of  their  amount,  or  that  notice  had  been  given  thereof 

to  the  defendant. 
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file  the  writ  of  inquiry,  and  subsequent  proceedings  in  1882* 

court,  a  rule  was  granted  to  show  cause  why  they  J^"^ 

should  not  be  filed  by  the  plaintiff's  attorney  in  the  «. 

exchequer  office,  in  order  to  their  being  read  on  a  Bo**8- 
subsequent  motion  to  vacate  the  judgment,  with  costs 
to  be  paid  by  plaintiff's  attorney. 

Alexander  showed  for  cause,  that  it  was  not  usual 
in  practice  to  file  inquisitions  taken  on  writs  of  inquiry, 
but  to  deliver  them  to  the  plaintiff's  attorney,  and  sub- 
mitted  that  filing  them  was  not  necessary  to  the  pro- 
posed motion.  Costs  ought  not  to  be  inflicted,  for  no 
copy  was  applied  for  by  the  defendant. 

Lord  Lyndhurst  C.  B. — The  officer  of  the  court 
informs  us,  that  a  file  in  fact  exists,  on  which  inquisi- 
tions and  all  subsequent  proceedings  thereon  are  filed, 
and  that  a  fee  for  so  filing  them  is  always  charged  by 
and  allowed  to  a  plaintiff's  attorney. 

Then  the  defendant's  attorney  was  entitled  to  have 
the  inquisition  and  proceedings  filed  by  the  plaintiff's 
attorney  at  all  events,  and  has  a  right  to  inspect  them 
when  so  filed ;  but  here  the  plaintiff's  attorney  not  only 
refused  to  file  them  when  called  upon  to  do  so,  but  did 
not  give  a  copy  to  the  defendant's  attorney,  or  allow 
him  to  look  at  them. 

Bayley  B. — The  defendant  has  a  right  to  see  the 
inquisition  and  proceedings  thereon,  to  judge  whether 
there  is  any  thing  on  the  face  of  them,  for  which  the 
judgment  may  be  arrested.  When  the  plaintiff's 
attorney  was  called  on  to  file  them,  ho  should  have 
shown  them,  or  offered  to  suffer  a  copy  to  be  taken. 

Rule  absolute  with  costs  as  moved* 
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1832.  The  inquisition,  &c.  being  filed  accordingly,  showed 

the  declaration  to  be  as  above  stated.  Mantel  pro- 
duced the  rule,  and  moved  to  vacate  the  judgment  and 
enter  an  arrest  of  it,  pursuant  to  1  W*  4.  c.  7.  a.  4. 
As  the  declaration  contains  no  allegation  that  expenses 
amounting  to  a  sum  stated  had  been  incurred  by  the 
plaintiff,  or  that  they  were  necessarily  incurred,  the 
jury  had  no  power  to  give  damages  upon  it.  Nor  is 
it  averred  that  the  defendant  had  notice  of  such 
expenses  having  been  incurred;  that  is  necessary,  as 
the  preparing  the  documents  was  an  act  to  be  done 
by  a  third  party  unknown  to  the  defendant,  ei*.  the 
plaintiff's  solicitor.  Foxe  v.  Goodian(a)  shows  that  it 
would  be  a  good  ground  of  demurrer  to  a  declaration 
on  a  promise  to  assign  a  lease  and  pay  costs  of  suit, 
that  it  did  not  state  what  costs  were  expended  by  the 
plaintiff,  though  the  defect  might  be  cured  by  verdict* 

Bayley  B.(6)— That  case  is  quite  distinguishable 
from  the  present.  There  the  party  undertook  to  pay 
the  costs  generally  and  indefinitely,  they  not  being 
ascertained  at  the  time  of  the  promise.  It  was,  there- 
fore,  necessary  that  they  should  be  ascertained  before 
action  brought  to  recover  them;  and  as  the  declara- 
tion contained  no  allegation  that  they  ever  were  so 
ascertained,  it  was  bad  on  demurrer.  In  the  present; 
case  a  lease  was  about  to  be  procured  and  executed 
according  to  agreement.  It  was  foreseen  that  expenses 
would  be  necessarily  incurred;  nevertheless  the  lessee* 
the  defendant*  stipulated  to  be  only  liable  to  a  certain 
extent,  as  the  lease  was  to  be  prepared  by  the  attorney 
for  the  lessor.  To  that  extent  then  he  is  liable ;  for 
this  is  not  an  undertaking  to  pay  an  amount  uncertain 
at  the  time,  and  to  be  thereafter  ascertained,  but  a  pro- 
mise to  pay  2&1.  in  full,  in  respect  of  an  uncertain 

(a)  Cro,  Elix,  276*  (b)  Lord  Lyndhunt  was  sitting  in  equity. 
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amount  of  costs,  which  must  be  incurred  in  the  natural 
course  of  the  transaction  contemplated.  Then  the  sum 
of  951,  was  a  liquidated  amount  ascertained  between 
the  parties,  and  there  is  no  ground  for  yacating  or 
arresting  the  judgment. 
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TOWVSVRD 

V. 

Burns. 


Holland  B. — The  argument  founded  on  the  want 
of  an  allegation  that  expenses  to  a  stated  amount  were 
incurred,  is  answered  by  this,  that  it  clearly  appears 
from  the  declaration  that  expenses  were  incurred,  and 
that  the  defendant  expressly  agreed  to  pay  85/.  for  his 
liquidated  share  of  the  amount  of  them. 


Gubney  B.  concurred;  and  the  rale  was 


Refused. 


Huckee  v.  Gordon. 

f^  ASE.    First  count  stated,  that  plaintiff  on  1st  Nov.   a  sheriff 
1830,  in  a  certain  close  of  the  plaintiff,  situate  ™a2  ^  one 

*  please  in  re- 

&c.  at  Ilchester,  in  the  county  of  Somerset,  took  and  plevm  for  dis- 
distrained  the  cattle,  goods,  and  chattels,  to  wit,  thirty  ^°«  £*** 
ewe  sheep  of  one  J.  F.  Reeves,  of  the  value  of  50/.  sant. 
and  in  the  said  close  of  the  said  plaintiff  then  and  fltating  that 
there  being  and  doing  damage  there  to  the  said  plain-  the  sheriff,  in- 
tiff  as  a  distress  for  the  said  damage-    And  the  said  a  bond  from 
plaintiff  then  and  there  led  and  drove  the  same  out  of  the  plaintiff  in 

*  #  u       replevin,  and 

the  said  close  to  a  certain  common  pound  in  the  parish  two  sufficient 
in  which  the  said  dose  of  the  plaintiff  was  situate,  ^ft^e 
and  then  and  there  impounded  the  same,  and  kept  plaintiff  in  re- 
the  same  impounded  for  a  long  space  of  time  for  the  one  surety, 

who  was  al- 
leged to  be  insufficient,  is  bad,  for  not  alleging  that  the  plaintiff  in  replevin  was  in- 
sufficient. 

A  declaration  against  a  sheriff  for  taking  insufficient  pledges  in  replevin,  should  show 
that  a  writ  of  retormo  kebendo  had  been  issued,  and  elMgofa  retained  thereon. 

A  count  against  a  sheriff  for  not  restoring  the  roods  is  bad,  for  his  duty,  Under 
stat.  13  Ed.  !♦  West.  Sec9  c.  t .  is  only  to  take  pledges  for  that  object 
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1832. 

HUCIER 
V. 

Gordon. 


cause  aforesaid,  according  to  the  laws  and  customs  of 
the  realm,  until  the  defendant,  then  being  sheriff  of  the 
said  county  of  S.  afterwards,  to  wit,  on  &c.  and  within 
his  bailiwick  as  such  sheriff  that  is  to  say,  at  &c. 
aforesaid,  on  the  complaint  of  the  said  J.  F.  Reeves 
made  to  him  the  defendant,  so  then  bdng  such  sheriff, 
against  the  plaintiff  in  that  behalf,  and  under  co- 
lour of  his  office  of  sheriff  as  aforesaid,  caused  the 
said  cattle,  goods,  and  chattels  to  be  replevied  and 
delivered  to  the  said  J.  F,  R.t  and  then  and  there 
made  deliverance  of  the  said  distress  to  the  said 
J.  F.  Ji.,  to  wit,  at  &c.  Averment,  that  at  the  then 
next  county  court  of  the  said  sheriff,  to  wit,  in  the 
county  court  of  the  said  sheriff,  holden  at  /.  afore- 
said, in  the  said  county  of  S.,  in  and  for  the  county  of 
S.  aforesaid,  before  the  then  suitors  of  the  said  court, 
to  wit,  J.  Denn  and  R.  Fern,  the  said  <7.  F.  R.  did 
appear,  and  then  and  there  in  the  same  court,  without 
the  writ  of  our  said  lord  the  king,  levied  his  plaint 
against  the  said  plaintiff  for  wrongfully  taking  and  un- 
justly detaining  the  said  cattle,  goods  and  chattels, 
and  afterwards,  to  wit,  on  &c,  at  &c,  the  plaintiff  did 
duly  appear  in  and  before  the  said  court  to  answer  the 
said  J.  F.  JR.  in  the  plea  of  his  said  plaint,  and  such 
proceedings  was  thereupon  had  in  the  said  plea  that 
afterwards,  to  wit,  at  the  next  county  court  of  the 
defendant  as  such  sheriff  as  aforesaid,  holden  &c.  (as 
before),  before  the  then  suitors  of  the  said  court,  the 
said  J.  F.  JR.  did  not  duly  prosecute  his  suit,  and  it 
tfas  then  and  there  duly  considered  in  and  by  the 
said  last-mentioned  court,  that  the  said  J.  F.  R.  should 
take  nothing  by  his  said  plaint,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy  &c<,  and 
that  the  said  plaintiff  should  have  a  return  of  the  said 
cattle,  goods  and  chattels,  as  by  the  said  remembrance 
And  proceedings  thereof  still  remaining  in  the  said 


HuCKEK 

V. 
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court  more  fully  and  at  large  appears ;  and  although  it  1838. 
was  the  duty  of  the  said  defendant  as  such  sheriff  as 
aforesaid,  before  his  making  deliverance  of  the  said 
distress  to  the  said  J.  F.  R.  as  aforesaid,  in  pursuance  Gordon. 
of  the  statute  in  such  case  made  and  provided,  to  take 
from  the  said  J.  F.  R*  and  two  responsible  persons  as 
sureties,  a  bond  in  double  the  value  of  the  said  cattle, 
&c  so  distrained  as  aforesaid,  conditioned  for  the  pro* 
secuting  the  suit  of  replevin  of  the  said  J.  F.  R.  for 
the  taking  of  the  said  cattle,  &c.  with  effect  and  with* 
out  delay,  and  for  duly  returning  the  cattle,  &c.  so 
distrained,  in  case  a  return  should  be  awarded :  Ne- 
vertheless the  defendant  so  being  such  sheriff  as  afore* 
said,  not  regarding  his  duty  in  that  behalf,  but  con* 
triving,  &c.  to  injure  the  plaintiff,  and  to  deprive  him 
of  the  benefit  of  the  said  distress,  and  of  the  means  of 
obtaining  satisfaction  for  the  said  damage,  did  not  nor 
would,  before  his  making  deliverance  of  the  said  dis" 
tress  to  the  said  J.  F.  R.  as  aforesaid,  take  from  the 
said  J.  F.  R.  and  two  responsible  persons  as  sureties 
as  aforesaid,  such  a  bond  as  aforesaid,  conditioned  as 
aforesaid,  but  wrongfully  and  injuriously  wholly 
omitted  and  neglected  so  to  do,  to  wit,  at  &c.  And 
the  said  plaintiff  further  avers,  that  he  hath  not  as  yet 
obtained  a  return  of  the  cattle,  goods  and  chattels  uo 
distrained  as  aforesaid,  or  any  or  either  of  them,  or  any 
part  thereof,  and  the  said  damage  and  every  part 
thereof  is  still  wholly  unsatisfied  to  the  plaintiff,  nor 
hath  J.  F.  R.  hitherto  answered  to  the  said  plaintiff 
for  the  value  of  the  said  cattle,  &c.  so  distrained  as 
aforesaid,  or  any  or  either  of  them,  or  any  part  thereof, 
and  by  reason  of  the  premises  the  plaintiff  hath  been 
and  is  wholly  deprived  of  the  said  cattle,  &c.  so  dis- 
trained as  aforesaid,  and  of  the  benefit  of  the  said 
distress,  and  of  the  means  of  satisfying   the   said 
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188£»  damage,  and  his  costs  and  charges  by  him  expended 
in  and  about  the  endeavouring  to  obtain  satisfaction 
thereof,  and  a  return  of  the  said  cattle,  to  wit,  at  &c. 

The  second  count  was  nearly  similar,  omitting  the 
statement  of  impounding,  and  of  J.  F.  it.  appearing 
and  levying  a  plaint,  substituting  a  general  statement 
that  he  did  not  appear  and  prosecute  with  effect  his 
suit  before  then  commenced. 

The  third  count,  after  proceeding  as  in  the  first 
count,  to  aver  the  sheriff's  duty  and  the  inducement  to 
the  breach  as  in  that  count,  proceeded  thus  :  that  die 
defendant  so  being,  &c.  (as  in  the  inducement  to  the 
breach  in  the  first  count,)  did  not  nor  would,  before  the 
making  deliverance  of  the  said  last-mentioned  distress  to 
thesaid  J.F.R.  as  aforesaid,  take  from  the  said  J.F.R. 
and  two  responsible  persons  as  sureties  as  aforesaid, 
such  a  bond  as  aforesaid,  conditioned  as  aforesaid, 
but  wrongfully,  injuriously,  and  wholly  omitted  and 
neglected  so  to  do,  and,  on  the  contrary  thereof,  he 
the  said  defendant  wrongfully  and  unjustly,  before 
the  replevying  and  delivery  of  the  said  last-mentioned 
cattle,  &c.  on  &c.  at  &c.  did  take,  in  the  name  of  him 
the  defendant,  as  such  sheriff  as  aforesaid,  of  the  said 
/•  F.  R.  and  one  or  other  person,  to  wit,  R.  J.,  a 
certain  bond,  conditioned  for  the  prosecuting  the 
said  suit  of  the  said  J.  F.  R.  with  effect  and  without 
delay,  for  duly  returning  the  said  last-mentioned  cattle, 
&c.  so  distrained  as  aforesaid,  in  case  a  return  thereof 
should  be  awarded  as  on  a  bond,  taken  in  pursuance 
of  the  said  statute ;  nevertheless  plaintiff  saith,  that 
the  said  R.  J.  so  taken  as  surety  as  aforesaid,  at  the 
time  of  his  becoming  pledge  and  surety  in  that  behalf 
as  aforesaid,  was  not  a  good,  able,  and  sufficient  or 
responsible  surety  for  the  prosecuting  the  said  suit 
with  effect  and  without  delay,  or  for  duly  returning 
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the  said  cattle,  &c.  bo  distrained  as  aforesaid,  in  case  1882. 
a  return  thereof  should  be  adjudged,  but  the  said  R.  J. 
at  the  time  of  his  becoming  such  surety  as  aforesaid, 
was  and  ever  since  hath  been,  and  still  is,  wholly  in* 
sufficient  for  that  purpose,  nor  have  the  said  last* 
mentioned  cattle,  8cc.  or  any  &c.  as  yet  been  returned 
to  the  said  plaintiff,  nor  have  the  said  last-mentioned 
damage,  or  any  part  thereof,  been  as  yet  satisfied  to 
plaintiff  (as  in  first  count  to  end). 

The  fourth  count  was  like  the  first,  as  far  as  stating 
the  judgment  of  the  county  court  for  a  return  of  the 
cattle,  &c.;  it  then  proceeded, — and  although  it  was 
the  duty  of  the  defendant  as  such  sheriff  as  aforesaid, 
before  his  making  deliverance  of  the  said  last-men* 
tioned  distress  to  the  said  J.  F.  R.  as  aforesaid,  in  pur* 
suance  of  the  statute  &c.,  to  take  from  the  said  J*F.R. 
pledges  for  the  pursuing  of  the  said  suit,  and  for  duly 
returning  the  said  cattle,  &c.  in  a  certain  bond  con- 
ditioned for  the  pursuing  the  said  suit,  and  for  duly 
returning  the  said  cattle,  &c:  and  although  he  the 
said  defendant,  before  the  replevying  and  delivery  of 
the  said  last-mentioned  cattle,  8tc.  as  aforesaid,  on  &c. 
at  &c.,  did  take  in  the  name  of  him  the  said  defendant 
as  such  sheriff  as  aforesaid  of  J.  F.  R.  and  a  certain 
other  person,  to  wit,  one  JR.  J.,  a  certain  bond  con- 
ditioned for  the  pursuing  of  the  said  suit,  and  for  duly 
returning  the  said  last-mentioned  cattle,  &c.  in  case  a 
return  should  be  awarded;  and  although  the  said 
J.  F*  R*  did  not  make  a  return  of  the  said  last-men- 
tioned cattle,  &c.  or  any  part  thereof,  according  to  the 
form  and  effect  of  the  condition  of  the  said  writing 
obligatory,  but  hitherto  wholly  neglected  and  refused 
so  to  do,  to  wit,  at  &c.  whereby  the  said  writing 
obligatory  became  forfeited  to  the  said  plaintiff,  so 
being  sheriff  of  the  said  county  of  S.;  And  the  plaintiff 
further  avers,  that  the  said  plaintiff  did  afterwards,  to 
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wit,  on  &c,  at  &c  request  the  defendant  to  assign  the 
benefit  of  the  said  writing  obligatory  to  him  the  plain- 
tiff in  the  said  action,  and  permit  him  the  plaintiff  to 
sue  thereupon  in  the  name  of  him  the  said  plaintiff,  and 
for  his  the  said  plaintiff's  own  use  and  benefit;  and 
although  the  plaintiff  was  then  and  there  willing,  and 
then  and  there  offered  to  pay  to  the  defendant  the 
costs  payable  to  him  the  defendant  in  that  behalf, 
yet  the  defendant  so  being  such  sheriff  as  aforesaid, 
not  regarding  the  duty  of  his  said  office  as  such  sheriff, 
nor  the  statute  in  such  case  made  and  provided,  but 
contriving,  &c.  to  injure  the  plaintiff,  in  this  behalf, 
and  to  hinder  him  from  bringing  any  action  or  actions 
on  the  said  writing  obligatory,  and  to  deprive  him  of 
the  means  of  recovering  the  damages  aforesaid,  did 
not  nor  would,  at  the  said  time  when  he  was  so 
requested,  assign  to  the  plaintiff,  as  the  defendant  in 
the  said  action,  the  benefit  of  the  said  writing  obliga- 
tory, and  permit  him  the  said  plaintiff  to  sue  there- 
upon, in  the  name  of  him  the  said  plaintiff,  and  for  his 
the  said  plaintiff's  use  and  benefit,  but  on  the  contrary 
thereof  wholly  refused  so  to  do ;  and  by  means  of  the 
premises  plaintiff  hath  been  and  is  hindered  from 
bringing  any  action  or  actions  on  the  said  writing 
obligatory,  and  hath  been  and  is  deprived  of  the  means 
of  the  recovery  of  said  damages,  and  of  obtaining  a 
return  of  the  said  last-mentioned  cattle,  &c,  to  wit, 
at  &c. 

The  fifth  count  followed  the  first  count,  as  far  as 
stating  the  judgment  in  the  county  court,  for  a  return 
of  the  cattle,  &c.  and  then  alleged  that  the  defendant, 
not  regarding  &c,  did  not,  nor  would  nor  did  any  of 
his  bailiffs,  after  the  said  award  of  the  said  return  of 
the  said  last-mentioned  cattle,  &c.  restore  the  same  to 
the  plaintiff,  but  on  the  contrary  thereof  plaintiff  avers 
that  he  hath  not  obtained  a  return  of  the  last-mentioned 
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cattle,  &c.  so  distrained,  and  the  last-mentioned  damage       1832. 
has  not  been  satisfied  to  the  plaintiff,  nor  hath  defend* 
ant  nor  any  of  his  bailiffs  hitherto  answered  the  plain- 
tiff for  the  price  of  the  last-mentioned  cattle,  &c.  so     Gobdon. 
distrained,  (as  in  first  count  to  end.) 

General  demurrer  to  so  much  of  the  fourth  count  as 
relates  to  the  said  supposed  disregard  by  defendant  of 
his  duty  as  sheriff  as  therein  mentioned,  and  of  the 
statute  in  such  case  made  and  provided,  in  that  defend- 
ant did  not  nor  would,  when  requested,  assign  to  plain** 
tiff,  as  defendant  in  the  said  action,  the  benefit  of  the 
said  writing  obligatory,  and  permit  him,  plaintiff,  to  sue 
thereupon  in  the  name  of  plaintiff,  and  for  his  use  and 
benefit,  but  on  the  contrary  thereof  refused  so  to  do. 

Pleas.  To  first,  third,  and  last  counts,  actio  non, 
because  before  the  exhibiting  the  bill  of  plaintiff  in  this 
behalf,  to  wit,  on  &c.,  the  said  several  plaints  in  those 
several  counts  mentioned  at  the  instance  of  the  said 
J.  JF.  R.  were  duly  removed  from  and  out  of  the  county 
court  of  the  said  sheriff  of  the  said  county  into  the 
court  of  our  said  lord  the  king,  before  the  king  himself, 
at  Westminster,  by  virtue  of  his  majesty's  several  writs 
of  recor  dart  facias  loquelam,  before  then  sued  out  and 
prosecuted  out  of  the  court  of  our  said  lord  the  king  of 
his  Chancery  at  Westminster  aforesaid,  returnable  re- 
spectively before  our  said  lord  the  king  on  &c.,  where- 
soever &c,  and  that  the  said  J.  F.  R.  before  and  at 
the  time  of  the  said  several  removals  of  the  said  several 
plaints  in  those  counts  mentioned,  and  from  thence 
continually  to  the  time  of  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff  in  this  behalf,  hath  duly  prosecuted  f 
and  still  is  duly  prosecuting  his  said  several  suits  * 
between  the  said  J.  F.  R.  and  the  now  plaintiff,  of  and 
in  the  said  several  takings  and  detainings,  and  that  the 
said  several  suits,  at  the  time  of  the  exhibiting,  &c, 
were  and  still  are  depending  in  the  said  court  of  our 
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1832.       said  lord  the  king  &c,  and  not  in  any  way  ended  or 

^"^      determined.    Verification. 

v.  To  second  count,  actio  non,  because  before  the 

Gordoit.  exhibiting  the  bill  of  the  plaintiff  against  defendant  at 
the  county  court  of  the  said  sheriff  holden  at  /.  in  and 
for  the  said  county,  and  within  the  jurisdiction  of  the 
same  court,  to  wit,  on  &c,  the  said  J.  F.  R.  did  appear 
before  the  then  suitors  of  the  said  court,  to  wit,  J.  D. 
and  R.  F.,  the  same  court  then  being  the  next  county 
court  of  the  said  sheriff  holden,  &c.  (as  in  the  first 
plea)  after  the  replevying  and  making  deliverance  in 
the  said  second  count  mentioned,  and  he,  the  said 
J.F.  R.  having  theretofore  duly  levied  his  plaint  without 
the  writ  of  our  said  lord  the  king,  and  the  same  plaint 
having  theretofore  been  duly  entered  in  the  same 
court  against  the  said  now  plaintiff  for  the  taking  and 
detuning  in  that  count  mentioned,  and  that  such  pro* 
ceedings  were  thereupon  had  in  the  said  plea,  that 
afterwards  and  before  the  exhibiting  the  said  bill  of 
the  plaintiff  in  this  behalf,  to  wit,  on  &c.,  the  said  plaint 
at  the  instance  of  the  said  J.  F.  R.  was  duly  removed 
from  and  out  of  the  said  county  court,  (as  in  first  plea 
to  end.) 

Third  plea  to  first  count,  actio  non,  because  before 
the  making  deliverance  of  the  distress  in  that  count 
mentioned,  he  defendant  being  then  sheriff  as  aforesaid, 
according  to  the  statute,  &c.  did  take  and  receive  from 
the  said  J.  F.  R.  pledges  for  the  prosecuting  of  the 
suit  of  the  said  J.  F.  R.  against  the  now  plaintiff,  for 
the  taking  and  detaining'  in  that  count  mentioned,  and 
also  for  the  return  of  the  said  cattle,  &c.  if  a  return 
should  be  awarded,  to  wit,  a  certain  bond  as  herein- 
after mentioned ;  and  the  said  J.F.  R.  and  one  R.  J. 
on  &c,  at  &c,  by  the  same  bond,  sealed  with  their 
respective  seals,  and  now  shown  to  the  court  here,  did 
jointly  and   severally  acknowledge  themselves  to  be 
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held  and  firmly  bound  to  the  defendant,  so  being  such  1938. 
sheriff,  in  the  sum  of  60/*  with  a  condition  thereunder  ^T"v^/ 
written,  that  if  J.  F.  R.  did  arid  should  appear  at  the  ». 

then  next  county  court  of  the  said  sheriff,  to  be  holden      Go*00*- 
at  /.  in  and  for  the  said  county,  on  day  then 

next,  and  then  and  there  prosecute  with  effect  and 
without  delay  his  suit  which  he  had  commenced  against 
the  now  plaintiff,  for  wrongfully  taking  and  unjustly 
detaining  his  cattle,  &c.  for  damage  feasant  supposed 
to  be  committed  as  it  was  said,  and  did  duly  make  a 
return  of  the  said  cattle,  &c.  if  a  return  thereof  should 
be  adjudged  by  law,  and  likewise  did  and  should  keep 
harmless  and  indemnified  the  said  sheriff,  his  county 
clerk,  deputies,  bailiffs  and  assistants,  of,  firotn  and 
against  all  action  and  actions,  costs  and  expenses, 
touching  or  in  any  wise  concerning  the  replevying  and 
delivery  of  the  said  cattle  &c,  then  the  said  obligation 
to  be  void  and  of  none  effect,  or  else  to  be  and  remain 
in  full  for£e  and  virtue.  That  the  said  bond  at  the 
time  of  the  taking  thereof,  and  of  the  making  deliver- 
ance as  aforesaid,  was  and  still  is  a  good  and  sufficient 
pledge  for  the  pursuing  of  the  said  suit,  and  for  the 
return  of  the  said  cattle  &c,  according  to  the  form  of 
the  statute,  and  that  the  said  J.  F.  R.  at  the  time  of 
his  becoming  pledge  and  surety  in  that  behalf  as  afore- 
said, and  of  the  making  deliverance  as  aforesaid,  waa 
and  still  is  a  good,  able,  sufficient,  and  responsible 
surety,  for  the  pursuing  of  the  said  suit  as  aforesaid, 
and  for  the  said  return  as  aforesaid,  according  to  the 
form  of  the  same  statute.    Verification. 

The  fourth  plea  was  to  the  second  count,  and  the 
fifth  to  the  fifth  count,  and  were  like  that  lastly  above 
stated. 

Replications.  To  the  first  and  second  pleas  precludi 
non,  because  heretofore  and  before  the  delivery  of  the 
said  several  writs  of  re.  fa.  lo.  to  the  proper  officer  of 
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1832.      the  said  county  court  on  &c.  at  &c,  it  was  duly  consi- 


HUCKER 


dered  in  and  by  the  said  county  court,  that  J.  F.  R. 
v."      should  take  nothing  by  his  said  plaint,  and  that  he 
Gordon.     an<j  ^  p]e(jges  to  prosecute  should  be  in  mercy,  and 

that  plaintiff  should  have  a  return  of  the  said  cattle 
&c.    Verification. 

General  demurrer  to  those  replications  and  joinder. 

General  demurrer  to  third,  fourth,  and  fifth  pleas 
and  joinder. 

The  defendant  stated  the  following  points  for  argu- 
ment. 

That  the  plaintiff  could  not  recover  on  the  three  first 
counts,  it  not  being  imperative  on  the  sheriff  to  take 
a  replevin  bond  with  two  sureties,  on  distresses  for 
damage  feasant. 

That  the  fourth  count  is  bad,  because  it  is  not  the 
sheriff's  duty  to  assign  a  replevin  bond  to  the  plaintiff, 
that  he  may  sue  on  it  in  his  own  name  (a). 

That  the  last  count  is  bad,  because  the  sheriff  is  not 
personally  liable  after  judgment  for  the  avowant,  where 
there  has  been  no  breach  of  duty  in  the  sheriff. 

That  the  sheriff  is  not  liable  for  not  returning  the 
cattle,  because  the  plaintiff  has  not  obtained  final  judg- 
ment, as  appears  by  the  first  and  second  pleas. 

That  the  sheriff  has  done  his  duty  in  taking  a  reple- 
vin bond  from  J.  F.  JR.,  he  being  a  sufficient  surety,  as 
appears  by  the  third,  fourth,  and  last  pleas. 

Mansel,  for  the  plaintiff,  was  desired  by  the  court  to 
apply  himself  to  the  omission  in  every  count  of  any 
award  of  a  writ  of  retorno  habendo,  and  return  of  elon- 
gate thereon. — The  cattle  &c.  not  having  been  re- 
turned,  the  sheriff  is  liable  to  return  them,  without 
that  previous  course  of  demand.  [Bayley  B.  No  one 
has  been  called  on  to  return  the  goods  by  writ.    Is 

(a)  See  Ccmbet  v.  CoU,  Rep.  temp.  Hard.  35*. 
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there  any  instance  of  such  an  action  as  this  without 
that  previous  step  ?  (a)]  Rouse  v.  Patterson  (b)  first 
established  that  this  action  lies  against  the  sheriff 
before  a  set.  fa.  issued  against  the  pledges.  On  the 
same  principle  a  writ  of  retorno  habendo  is  unnecessary. 
In  Perreau  v.  Sevan  (c)  the  want  of  it  was  held  imma- 
terial in  an  action  against  a  sheriff  for  losing  a  replevin 
bond.  [BayleyB.  There  the  avowant  elected  to 
proceed  under  the  statute  17  Car.  2.  c.  7.  s.  2.,  on  a 
bond  given  in  pursuance  of  11  G.  2.  c.  19.  s.  23.,  and 
therefore  conditioned  for  the  plaintiff  in  replevin  to 
appear  at  the  county  court  and  prosecute  with  effect, 
i.  e.  success.  In  that  case  the  non  pros  below  was  a 
breach  of  the  condition  to  prosecute  with  effect, 
and  at  once  worked  a  forfeiture  of  the  bond  without 
any  necessity  to  issue  a  ret.  hob* ;  whereas  here  the 
avowant,  proceeding  at  common  law,  would  only  be 
entitled  to  a  judgment  awarding  a  return.  To.  secure 
that  return  the  sheriff  was  directed  by  13  Edw.  1.  West. 
See*  to  take  pledges;  they  would  not  be  liable  to  a 
scire  facias  for  not  returning  the  goods  till  after  retorno 
habendo  issued,  and  a  return  oielongata — and  can  the 
sheriff  be  otherwise  liable  ?] 

The  question  is,  whether  the  judgment  of  non  pros 
was  final,  or  equivalent  to  final,  or  not?  If  it  is,  the 
proceedings  were  improperly  removed,  and  the  pleas 
are  bad.  Now  judgment  had  been  signed,  though  the 
costs  had  not  been  taxed.  Lowfield  v.  Satchioell  (d) 
shows,  that  after  taxation  on  a  non  pros  it  is  too  late 
to  remove  the  suit:  and  in  Walker  v.Gann  (<?),  Hot- 
royd  J.  states  it  to  be  a  sound  general  rule,  that  a 
cause  should  not  be  removed  from  an  inferior  jurisdic- 
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(•)  See  Evans  t.  Brander,  2  H.  Bla.  550. 

(6)  7  Mod.  387,  4  Bac.  Abr.  138. 

(c)  5  B.  &  C.  284.    And  tee  per  Holroyd,  J.  id.  290. 

(<Q  1  Wils.  123.  (*)  7  D.  &  R.  769. 
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1880.  tion  after  judgment  has  been  signed  there,  and  parti- 
cularly after  the  defendant  has  suffered  judgment  by 
default;  Sevan  v.  Prothe$k{a). 

[Bayley  B.  The  declaration  does  not  directly  aver, 
nor  is  it  to  be  necessarily  collected  from  it,  that  the 
judgment  was  final.  That  averment  should  have  been 
made  if  the  fact  were  so,  as  that  would  have  prevented 
the  removal  of  the  proceedings.  On  the  other  hand 
the  pleas  allege  that  removal  to  have  taken  place;  and 
the  replication  is  merely  argumentative,  viz.  that  the 
judgment  of  non  pros  had  taken  place  before  the  deli* 
very  of  the  recor dart  facia*  to  the  proper  officer  of  the 
county  court.  Had  the  plaintiff  replied  that  judgment 
was  given  before  any  removal  of  the  plaint,  that  would 
have  been  a  material  allegation.] 

The  third  count  is  good,  for  it  states  that  the  sheriff, 
instead  of  taking  bond  from  Reeves  and  two  sufficient 
sureties,  took  bond  from  him  and  Jones,  a  single  surety, 
who  was  insufficient.  Now  stat.  West.  Sec.  speaks  of 
pledges  in  the  plural.  [Lord  Lyndhurst  C.  B.  It  is 
laid  down  in  Gilbert  on  Distresses,  as  the  result  of 
many  cases,  that  one  surety  is  sufficient.  As  to  the 
surety's  insufficiency,  it  is  not  here  averred  that  Reeves, 
the  principal  and  the  owner  of  the  cattle,  was  not  alone 
a  sufficient  surety;  and  if  he  was,  it  has  been  held,  that 
as  he  joined  in  the  bond  he  would  be  a  sufficient 
surety  within  the  act.] 

Per  Curiam. — It  becomes  unnecessary  to  consider 
the  pleas,  as  there  is  no  one  count  of  this  declaration 
which  is  not  open  to  objection  in  point  of  law,  or  upon 
which  judgment  can  be  given  for  the  plaintiff.  The 
sheriff  is  not  the  judge  of  the  court  below,  or  the 
person  to  restore  the  goods  taken.     The  two  first 

(a)  %  Burr.  1151. 
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counts  are  answered  by  this,  that  the  sheriff  was  not 
bound  to  take  more  than  one  pledge  (a).  The  third 
count  rests  on  the  insufficiency  of  Jones,  the  pledge 
taken;  but  as  it  does  not  allege  the  insufficiency  of  the 
obligor  Reeves,  the  principal,  nam  constat  that  he  was 
insufficient  to  pay. v  The  fourth  count  contains  no  aver- 
ment of  the  issuing  a  writ  otretorno  habendo,  or  of  a 
return  of  elongate  thereon.  That  objection  applies  to 
the  other  counts.  As  to  the  last  count,  for  not  restor- 
ing the  cattle,  it  is  not  the  sheriff's  duty  to  do  so;  he 
is  only  to  take  pledges  that  the  party  shall  restore  them. 
The  plaintiff  in  this  action  should,  in  his  character  of 
avowant  below,  have  taken  the  proper  means  to  obtain 
the  fruit  of  his  judgment  of  non  pros,  by  suing  out  a 
retorno  habendo. 

As  to  the  question  whether  the  proceedings  were 
duly  removed,  it  should  have  been  raised  on  the  record 
as  an  issue,  by  traversing  the  fact  of  due  removal; 
which  would  depend  on  the  time  when  the  recordari 
facias  was  delivered  to  the  officer,  and  whether  that 
was  before  or  after  final  judgment.  But  without  re- 
ference to  the  correctness  of  the  pleas  or  replications, 
the  declaration  is  bad,  and  on  that  ground  the  judg* 
ment  must  be  for  the  defendant 


1889. 


HUCKER 
V. 

Gordon. 


Judgment  accordingly. 


mg  was  to  have  argued  for  the  defendant. 


(•)  And  tec  Ptpfi*  v.  Cooper,  2Bar.&  AU.4S1. 
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Doe  dem.  Clarke  against  Clarke. 


A  testator, 


cnargea  such  lessor  or  tne  piairniit  concei 

Sty  u  wo35  following  will  his  father,  Richard 
be  necessary    in  fee;  but  at  the  trial  at  the  las 


ha£n«  fi«t      T7JECTMENT  for  premises  at  Wybunbury.    The 
charged  such  lessor  of  the  plaintiff  contended,  that  under  the 

Clarke,  took  an  estate 

F  ___  last  summer  assizes  for 

debts,  devised  Cheshire,    Lord  Lyndhurst  being    of  opinion    that 
to  R.  C.  a       Richard  Clarke  took  an  estate  for  life  only  in  the  Wy» 

house,  &c.  #  J  * 

"  lately  in  the  bunbury  premises,  directed  a  nonsuit. 

^T%ofW  ^e  will  was  as  follows,  and  was  duly  signed  and 

or  his  mort-  attested  to  pass  real  property. 

pnperty  lying  "  I  Edward  Clarke,  of  Hough,  in  the  county  of 

and  being  in  Chester,  clerk,  revoking  all  former  wills  by  me  made, 

the  township 

of  W."  He  declare  this  to  be  my  last  will  and  testament.  First,  I 
alsodevised l  to  gjve  an(j  beqUeath  and  charge  such  part  of  my  property 

share,  right,      as  may  be  necessary  and  adequate  for  the  payment  of 

of  xjSTSl^     my  J***  debts;  after  which  I  will  as  follows:  I  forgive 

estate,  situ-      and  discharge  my  mother  Elizabeth  Clarke  from  the 

ate  "  &c. 

Held,  that    Payment  of  all  sums  of  money  due  from  her  to  me,  of 
the  devised      every  kind  and  sort  whatsoever,  to  enable  her  to  apply 

premises  in  Jr.    ,  -     ,  xl  \ 

being  them-  the  same  for  her  sole  use  and  benefit.  I  also  give  and 
whhth^delto  bequeath  to  my  brother  Charles  Clarke  the  sum  of 
and  neither  100  guineas,  with  the  watch  left  to  me  by  my  father, 
nor  the  estate  '  likewise  give  and  bequeath  -  to  my  god-daughter 
he  acquired  by  Hester  Clarke  the  sum  of  100/.  I  also  give  and  be* 
sequent  to  the  queath  to  my  brother  Richard  Clarke  all  that  dwelling* 
charge,  being    fiouse    malt-kiln,   stable  and  garden,   with  all  lands 

so  charged,  '  '  . 

the  devisee       appertaining  to  the  same>  lately  in  the  possession  of 

only  an°estate  John  Steele  °f  wyou^bury,  or  his  mortgagee,  the  said 

for  life  in  the    property  lying  and  being  in  the  township  of  Wybunbury. 

tses  in     .  j  ajgo  g. ve  ftn<j  |)eqUeat}|  to  my  brother  Richard  Clarke 

all  the  share,  right  and  property  of  the  Hough  estate, 
situate  in  the  county  of  Chester,  as  left  by  my  late 
father."    The  rest  of  the  will  was  immaterial  to  the 
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question  between  the  parties.    The  testator  appointed       1832. 
Elisabeth,  Charles,  and  Richard  Clarke,  executors  of 
his  will* 

Leave  was  given  to  move  to  enter  a  verdict  for  the 
lessor  of  the  plaintiff,  if  the  court  should  be  of  opinion 
that  Richard  Clarke,  the  father  of  the  lessor  of  the 
plaintiff,  took  a  fee-simple  in  the  Wybunbury  premises, 
as  devised  to  him  by  the  above  will. 

Jones  Seijt.  now  moved  accordingly.  Richard 
Clarke  took  a  fee  in  the  Wybunbury  lands,  under  the 
above  devise.  The  testator,  by  charging  his  "pro- 
perty" generally  with  payment  of  his  debts,  charged 
his  real  property,  for  his  personalty  was  liable  without 
such  direction.  [Lord  Lyndhurst  C.B.  The  whole 
estate,  not  the  individual  taking  it,  or  his  interest  in  it, 
is  here  charged.  Then  the  charge  follows  the  estate, 
and  each  party  who  takes  it  takes  subject  to  that 
charge.  Had  the  individual  devisee  been  charged  in 
respect  of  the  interest  he  took,  he  must  have  held  long  - 
enough  not  to  lose  by  the  charge  (a).]  Doe  v.  jfc» 
chords  (6)  shows  that  a  devise  of  residue,  the  testa- 
tor's legacies  being  paid  thereout,  passes  a  fee*  [Lord 
Lyndhurst.  That  was  there  considered  to  import  being 
thereout  paid  by  the  devisee ;  for  the  property  had 
been  previously  devised.  Bayley  B.  In  the  present 
Case  the  testator  charges  the  estate  be/ore  he  gives  it 
to  the  devisee.  Would  not  that  be  a  charge  on  the 
estate  in  his  hands,  or  in  those  of  the  heir  at  law?  It 
is  not  a  charge  on  the  devisee  personally,  or  on  the 
estate,  or  in  trust,  taken  by  him  under  the  will ;  had  it 
been  so  he  would  have  taken  the  fee ;  Doe  v.  SneUing  (c), 
Roe  v.  Dawe  (rf).]  The  words  the  said  property  will 
pass  the  fee  of  the  property  in  Wybunbury* 

(a)  See  Doe  v.  SneUing,  5  East,  98. 

(6;3T.R.S56.    See  6  CruiM  D.  S55. 

(c)  5  East, 98.  (d)3M.&  S.  518. 
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Per  Curiam.  That  word  is  not  here  used  to  de-* 
scribe  the  quantum  of  estate  to  be  taken  in  the  pre* 
mises,  but  their  local  description  and  situation  only* 

Rule  refused  (a). 

(a)  See  Oatit  v.  Clayton,  8  East,  141 ;  D*  d.  Randall  t.  Tuehm,  6  Taunt. 
410;  Hardy  v.  Gardner,  1  Brad.  &  B.  7f ;  Bee  d.  Child  r.  Wright,  f  East, 
259;  and  fee  1  Jac.&  W.  I9t;  Dm  d.  flMla^  v.  Ctoke,  7  Biag.  546; 
Doev.  We*ky, 4  B.&C.  667;  Dm  d. Sewcll  v.  Parratt, 3  B. &  AdoJ.  469. 


A  power  of 
appointment 
was  given  by 
will9  to  be  by 
M.  8.  "  duly 
executed  and 
published  un- 
der her  hand 


Ward  and  Others  against  Swift  and  Others. 

A  N  issue  directed  by  the  court  of  Chancery  having 
been  tried,  the  following  case  was  afterwards 
stated  for  the  opinion  of  this  Court,  pursuant  to  a 
decree  made  on  the  hearing. 
By  indentures  of  lease  and  release,  bearing  date 
and  seal  in  the  respectively  the  9th  and  10th  days  of  November  1795, 
and  attested     made  between  Samuel  Bladen  and  Martha  his  wife  of 

mor^cTedible    **  firSt  Pftrt   Thoma*  RMdaU  Swlft  «**  M**V  ^S 

witnesses."  wife  of  the  second  part,  and  Thomas  Finch  of  the  third 
sea^anTdt*  part— reciting  an  agreement  for  the  sale  by  the  said 
livered,  as  and  Bladen  to  the  said  T.  R.  Swtft  of  (the  scite  of  a  manor 
and  u»tament,  house  a&d  certain  other  messuages,  lands,  &c.  &c 
an  instrument'  described);  and  also  reciting  that  the  sum  of  14002. 

ending  and  at-  _       .  . .  «       .  . 

tested  thus:—  agreed  to  be  paid  for  the  same  was  the  separate  money 

whereofl  hlT'e  rf  *e  *"*  M%  *"#*— Ifc  ww  witnessed  that  in  coari* 
set  my  hand     deration  of  the  mint  of  14002.  paid  by  the  said  M.  Swift 

™ uSsth^Ej  wit^  ^er  owa  **9***te  money*  with  the  privity,  consent 
of  August  a. v.  and  concurrence  ef  the  said  T.  R.  Swtft>  testified  by  his 

presence  of  the  ta^g  »  V**ty  thereto*  and  & ,  by  the  said  T.  Pinch  paid, 

underwritten. 

Mary  Swift.  (L.  S.)" — Opposite  this  was,  "  signed,  sealed  and  delivered  this  5th  day 
of  August  1801,  as  the  last  will  and  testament  of  the  said  testatrix  M.  &,  who  in  her 
presence  and  in  the  presence  of  each  other  have  put  our  names  as  witnesses  thenqf* 
Jf.  F.f  J.  G.f  R.  F."    Held,  that  the  power  was  well  executed,  and  the  will  valid.    , 
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'the  said  S.Bladen  conveyed  the  said  premises  to  the  said 
T.  Finch  and  his  heirs,  to  the  use  of  such  person  or  per- 
sons, and  for  such  estate  or  interest,  estates  or  interests, 
upon  such  trusts  and  to  such  uses,  intents,  and  purposes, 
and  with,  under,  and  subject  to  such  powers,  provisoes, 
directions,  limitations,  contingencies,  charges,  condi* 
tions,  and  restrictions,  and  in  such  manner  and  form  as 
the  said  M.  Swift  at  any  time  or  times  thereafter, 
during  the  term  of  her  natural  life,  by  any  deed,  instru- 
ment or  writing,  deeds,  instruments  or  writings,  either 
with  or  without  power  of  revocation  and  new  appoint- 
ment to  be  made  by  her  duly  executed  under  her  hand 
and  seal  in  the  presence  of,  and  to  be  attested  by  two 
or  more  credible  witnesses,  or  by  her  last  will  and 
testament  in  writing,  or  any  instrument  in  writing  in  the 
nature  of  or  purporting  to  be  her  will,  or  by  any  codi- 
cil to  be  by  her  duly  executed  and  published  under  her 
hand  and  seal  in  the  presence  of  and  to  be  attested  by 
three  or  more  credible  witnesses,  notwithstanding  her 
coverture  with  her  then  present  or  any  future  husband, 
and  whether  married  or  sole,  should  direct,  limit,  or 
appoint,  give  or  devise  the  said  sdte  of  the  said  manor, 
and    the  said   messuages,   lands,  tenements,  doses, 
grounds,  hereditaments  and  premises  thereby  granted 
and  released,  or  expressed  or  intended  so  to  be,  or  any 
of  them,  or  any  part  or  parcel  thereof,  and  for  want  or 
in  default  thereof,  as  to  the  whole  of  the  said  premises, 
or  such  of  them,  or  such  part  or  parts  or  so  much 
thereof  of  which  no  such  direction  or  appointment, 
devise  or  disposition  should  be  made,  and  if  any  such 
should  be  made,  and  it  should  be  in  any  respect  defec- 
tive or  incomplete,  as  and  when  the  estate,  rights  or 
interest  thereby  limited,  appointed,  devised  or  disposed 
of  should  cease  and  determine;  and  in  the  mean  time 
until  the  same  should  be  made  and   take  effect,  to 
the  use  of  the  said  5P.  Finch  and  his  heirs,  for  and 
during  the  term  of  the  natural  fife  of  the  sai<L  M.  Swjfi, 


iaaa 

Warp 
sad  Otk*n 

t. 

SwirT 

•ad  Others. 
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1832.       upon  trust  for  her,  and  to  authorize  and  empower  and 
^^s-^      permit  and  suffer  her  from  time  to  time  during  her  life 

andOtben    *°  rece'Ye  an^  ta^e  *he  rento  anc^  Pr<>fit8  of  the  said 
«.  premisesf  and  that  her  receipt  or  receipts,  notwith- 

and  Others.  8tanding  her  coverture,  should  be  effectual  discharges 
for  the  same;  and  after  the  death  of  M.  Swift,  and  in 
default  of  such  appointment  or  devise  made  by  her  in 
pursuance  of  such  power,  to  the  use  of  T.  R.  Swift,  his 
heirs  and  assigns  for  ever.  Proviso  that  the  monies 
arising  from  any  sale,  mortgage,  &c.  should  be  paid  to 
the  said  M.  Swift,  or  such  person  or  persons  as  she 
should  direct  or  appoint,  and  the  same  disposed  of  as 
she  should  think  fit  or  direct  or  appoint,  or  otherwise' 
the  same  should  be  invested  in  mortgage,  government 
or  other  security  or  securities,  in  the  name  of  the  said 
T.  Finch,  upon  trust  to  permit  the  said  M.  Swift  to 
receive  the  profits. 

The  said  M.  Swift,  on  5th  August  1801,  signed, 
sealed  and  delivered,  as  and  for  her  last  will  and  testa- 
ment, an  instrument  of  which  a  copy  was  set  out  in  the 
case,  but  of  which  only  the  signature  and  attestation  as 
follows  is  necessary  to  be  stated. 

"  In  witness  whereof  I  have  set  my  hand  and  seal 
this  fifth  day  of  August  A.  D.  1801,  in  the  presence  of 
the  underwritten. 

Mary  Swift.  (L.S.) 
Signed,  sealed)  and  delivered  this  5th  day 
of  August  1801,  as  the  last  will  and 
testament  of  the  said  testatrix,  Mary 
Swift,  who  in  her  presence  and  in  the 
presence  of  each  other  have  put  our 
names  as  witnesses  thereof. 

Henry  Francis,  No.  15,  Bridge  Road,  Lambeth. 
John  Gaenham. 
Ruth  Francis" 
At  the  Lent  assizes  for  Kent  in  1832,  before  Tindal 
C.  J«  the  jury  found  that  testatrix,  Mary  Swift,  was 
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on  1st  August  1801  of  sound  mind,  and  that  she  signed, 
sealed  and  delivered  the  said  instrument  as  her  last  will 
and  testament  in  the  presence  of  the  three  witnesses 
attesting  the  execution  thereof.  The  question  for  the 
opinion  of  this  court  is,  whether  the  will  of  Mary 
Swift,  dated  5th  August  1801,  was  a  due  execution  of 
the  power  which  she  had  under  the  deed  of  the  10th 
November  1795? 


1832. 

Ward 
and  Others 

Swift 
and  Others, 


Hutchinson  for  plaintiff.  This  will  was  duly  exe- 
cuted according  to  the  direction  of  the  power,  though 
the  clause  of  attestation  does  not  also  state  the  will  to 
be  "  published"  in  the  words  of  the  power.  Though 
the  publication  of  a  will  is  not  made  necessary  by  the 
statute  of  frauds,  29  C.  2.  c.  8.  s.  5;  the  meaning  of  the 
term  must  here  be  considered  as  it  has  been  introduced 
into  this  power.  In  Moody  v.  Reid  (a),  Gibbs  C.  J. 
said,  that  the  term  publication,  (as  applied  to  the  attes- 
tation of  a  will)  was  a  term  in  that  sense  unknown  to 
the  law,  and  could  only  be  supposed  to  be  that  by 
which  a  person  designates  that  he  means  to  give  effect 
to  a  paper  as  his  will;  for  if  publication  is  a  mere  decla- 
ration or  proclamation  of  a  testator's  intention,  the 
delivery  by  this  testator  amounts  to  that  declaration. 

It  may  be  said  that  there  is  no  attestation  by  whom 
the  will  was  delivered,  but  unless  the  words  "  witnesses 
thereof,"  show  that  what  goes  before,  •.  e.  the  delivery 
by  M.  Swift,  was  attested  by  them,  thope  words  can 
have  no  effect. 

In  Stanhope  v.  Keir  (6),  the  power  directed  the  sig- 
nature and  publication  of  a  will  to  be  attested.  The 
witnesses  only  subscribed  their  names  after  "  in  the 
presence  of;"  that  was  clearly  insufficient.  [Lord 
Lyndhurst  C.  B.  In  that  case  there  was  no  attestation 
of  the  publication  as  required  by  the  power.  Is  not 
delivery  as  his  last  will  and  testament  equivalent  to  a 


(a)  7  Taunt  365. 


(6)  *  Sim,  &  Sta.  ST. 
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1832, 

Ward 
and  Others 

Swipt 
and  Others. 


publication?  However,  this  attestation  does  not  state  in 
precise  tertns  that  the  will  was  signed,  &c.  by  the 
testatrix  as  her  last  will,  but  that  it  was  signed,  &c.  as 
the  last  will,  &c.  of  the  testatrix.  They  may  say  it 
was  signed,  &c.  by  some  other  person.] 


Plait  for  defendant.  This  attestation  has  not  so  far 
complied  with  the  directions  of  the  power  as  to  be  a 
valid  execution  of  it.  The  object  of  the  creator  of 
the  power  was  to  prevent  a  hasty  execution  of  the 
appointment  to  the  injury  of  the  heir  at  law,  and  there- 
fore its  requisites,  though  immaterial,  must  be  strictly 
complied  with;  Hawkins  v.  Kemp  (a).  [Lord  Lynd* 
hurst  C.  B.  There  is  no  doubt  that  arbitrary  forms 
required  by  the  creator  of  a  power  must  be  complied 
with  in  the  instrument  of  appointment,  though  they  be 
not  essential  to  the  validity  of  such  an  instrument  (6). 
Then  the  publication  is  not  here  attested  as  required  by 
the  power ;  for,  consistently  with  this  attestation,  the  will 
might  have  been  published  in  the  name  of  Mary  Swift 
by  any  one  else.  For  though  her  name  appears  sub- 
scribed to  the  will,  it  is  not  found  by  whom  it  was  so 
subscribed;  it  might  have  been  so  signed  elsewhere  by 
another  person,  and  afterwards  brought  into  her  pre- 
sence, and  there  acknowledged  by  her  as  her  will  in 
the  presence  of  the  witnesses  who  might  attest  that 
fact.  No  defect  in  the  execution  of  the  power  ap- 
pearing on  the  attestation  can  be  supplied  by  parol  (c). 
2dly.  Publication  is  not  attested.  It  is  different  from 
and  more  than  a  bailment  by  delivery.  [Bat/ley  B. 
Assuming  that  to  be  so,  the  whole  expression  must  be 
taken  "  as  her  last  will  and  testament"  Suppose  she 
had  signed  and  sealed  the  instrument  while  alone,  and 
had  afterwards  acknowledged  her  signature  in  the 

(a)  3  East,  443. 

(6)  See  Doe  d.  Hodgkitt  v.  Pearce,  t  Marsh.  lOf ;  6  Taunt.  40*,  5.  C. 

(c)  Ibid. 
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presence  of  the  witnesses,  would  that  have  sufficed?] 
It  might  under  the  statute  of  frauds,  which  does  not 
require  publication;  Westbeechv.  Kennedy  (a):  but  it 
would  not  hare  satisfied  this  power,  for  the  three  acts  of 
signature,  sealing  and  publication,  must  all  three  be 
performed  before  witnesses.  Lord  Lyndhurst  C.  B. 
The  difficulty  is,  whether  this  attestation  imports  that 
the  will  was  signed,  sealed  and  delivered  in  presence  of 
the  witnesses,  for  they  would  be  witnesses  thereqf,  if  it 
had  been  only  acknowledged  and  not  signed  in  their 
presence*  They  would  be  witnesses  of  the  signing  and 
sealing,  if  those  acts  were  merely  acknowledged  before 
them;  but  by  the  power  the  will  is  to  be  duly  "  exe- 
cuted and  published  under  her  hand  and  seal  in  the 
presence  of  and  attested?  by  three  witnesses.  Could 
the  acknowledgment  before  them  of  her  previous  sign- 
ing and  sealing  elsewhere  satisfy  that  direction?  What 
a  jury  would  be  directed  to  presume  as  a  fact  rite 
actum  is  not  a  sufficient  attestation  of  a  power  which 
directs  a  special  mode  of  execution  not  required  by 
common  law :  "  duly  executed"  would  not  require  a 
seal.] 


1882. 


Ward 

and  others 

v. 

Swift 
and  Others. 


Hutchinson  in  reply.  A  due  execution  within  the 
statute  of  frauds  has  been  shown,  and  if  so,  why  should 
not  a  subsequent  acknowledgment  of  such  execution 
be  sufficient?  It  cannot  be  assumed  that  any  person 
other  than  M.  Swift  executed,  or  the  words  "  witnesses 
thereof"  and  "  in  the  presence  of,"  would  have  no 
effect.  [Bayley  B.  The  breaks  in  section  five  of  the 
statute  of  frauds,  which  directs  the  signature  and 
attestation,  should  be  noticed.  Suppose  this  will  had 
been  signed  by  a  third  person  in  the  presence  of  testa- 


fa)  1  Vet.  &  B.  362;  and  ice  3  Starkie  on  Evid.  tit.  Willi,  1666  to 
1689;  Chitt/s  Statutes,  same  title. 
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trix,  by  her  express  directions,  according  to  the  statute* 
could  that  be  said  to  be  a  good  execution  of  this  power?] 

Cur.  adv.  twit. 

The  following  certificate  was  afterwards  sent; 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  the  will  of  Mary  Swift  was  a  due  exe- 
cution of  the  power  which  she  had  under  the  deed  of 
10  November  1795. 

Lyndhurst. 
J.  Bayley. 

W.  BOLLAND, 
J.  GURNEY. 


Pigott  against  Kemp  and  Others. 
In  trespass  for  ^TRESPASS  for  assault  and  battery.    The  fifth  plea 

assault,  a  plea    •■•    gtated    tliat  j#  E    and  gB     j^fo^  and  at  the 

stated  that 

J.Jg.and&£.  several  times  when  &c,  were  possessed  of  a  certain 
oT'aaVreUme-  dwelling-house  and  close,  with  the  appurtenances, 
house  and  situate  and  being  at  &c,  and  being  so  possessed 
£&»!•»•  thereof,  the  said  plaintiff,  just  before  the  said  several 
sewed  the        times  when  &a,  to  wit,  on  &c,  was  unlawfully  in  the 

plaintiff  was  m  , 

wrongfully       possession  of  the  said  last-mentioned  dwelling-house, 

tbere(a)roak-       ^    j^  force  an(j  arms  making  a  great  noise  and  dis- 

ing  a  noisette.,  m  °      & 

and  that  de-  turbance  therein,  and  at  the  said  times  when  &c.  was 
servant?  of*     therein  making  such  noise  and  disturbance  without  the 

J.  £.  and 

S.  B.t  and  by  their  command, requested  him  to  depart,  and  he  refused;  whereupon 
defendants,  as  their  servants,  gently  laid  hands  on  plaintiff  &c.,  and  because  plaintiff 
was  armed  with  pistols  and  assaulted  them,  they,  to  protect  themselves,  necessarily 
laid  hold  of  ana  a  little  hurt  the  plaintiff: — Held,  that  a  general  replication  it 
injurid  is  good,  for  the  command  of  J.  E.  and  S.  B.  may  be  involved  in  the  issue  so 
raised,  without  any  special  traverse. 

(a)  See  post,  133,  n.  (a). 
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leave  or  licence  and  against  the  will  of  the  said  J,  E. 
and  S.  B.f  and  thereupon  the  said  defendants,  as  the 
servants  of  the  said  J,  E.  and  S.  B.,  and  by  their  com- 
mand, then  and  there  requested  the  said  plaintiff  to 
cease  making  his  said  noise  and  disturbance,  and  to  go 
and  depart  from  and  out  of  the  said  dwelling-house 
and  close,  wfrich  the  said  plaintiff  then  and  there 
wholly  refused  to  do*  whereupon  the  said  defendants, 
as  the  servants  of  the  said  J.  £.  and  S.  B.,  and  by  their 
command,  in  the  defence  of  the  possession  of  the  said 
last-mentioned  dwelling-house,  gently  laid  their  hands 
on  the  said  plaintiff  in  order  to  remove  him  from  the 
dwelling-house,  and  because  he  the  said  plaintiff  was 
then  and  there  armed  with  divers,  to  wit,  two  loaded 
pistols,  and  then  and  there  assaulted  the  said  defend- 
ants with  the  said  pistols,  and  used  violent  and  menac- 
ing language  and  gestures,  and  put  them  the  said 
defendants  in  alarm  and  peril  of  their  lives,  they  the 
said  defendant?,  in  order  to  protect  and  defend  them- 
selves, and  because  they  could  not  otherwise  protect 
and  defend  themselves,  wrested  and  took  the  said 
pistols  from  the  said  plaintiff,  and  in  so  doing  neces- 
sarily and  unavoidably  seized  and  laid  hold  of  the  said 
plaintiff  by  his  arms  and  a  little  squeezed  the  same, 
and  necessarily  and  unavoidably  gave  and  struck  the 
said  plaintiff  a  few  blows  and  strokes,  and  necessarily 
and  unavoidably  a  little  shook  and  gently  pulled  about 
him  the  said  plaintiff,  and  necessarily  and  unavoidably 
a  little  rent,  tore  and  damaged  the  clothes  and  wearing 
apparel  of  the  said  plaintiff,  and  necessarily  and  una* 
voidably  a  little  beat,  bruised,  wounded,  and  ill-treated 
him  the  said  plaintiff,  doing  no  unnecessary  damage  to 
the  said  plaintiff  on  the  occasion  last  aforesaid;  which 
are  the  said  supposed  trespasses  in  the  introductory 
part  &c.  mentioned. 
vol.  in,  .  K 
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PlGOTT 
V. 

Kxmp 
and  Others, 


Replication  de  ityurid,  and  special  demurrer  thereto. 
The  points  marked  to  be  contended  by  defendant  were, 
first,  the  duplicity  of  the  replication,  in  not  admitting 
or  protesting  any  of  the  allegations  in  the  plea,  but 
involving  them  all  in  the  issue.  Next,  that  the  repli* 
cation  put  in  issue  authority  and  command,  which 
ought  to  have  been  separately  traversed;  and  also  put 
in  issue  with  other  matter  title  and  interest  in  land* 


Byles  in  support  of  the  demurrer.  This  replication  is 
multifarious,  in  imposing  on  the  defendants  a  necessity  to 
prove  eight  distinct  allegations  stated  in  their  plea ;  so 
that  while  the  plaintiff  may  content  himself  with  ad* 
during  evidence  to  disprove  any  one  of  them,  the  defend* 
ants  must  go  to  trial  prepared  to  support  every  one, 
without  knowing  the  particular  one  against  which  the 
plaintiff  directs  his  attack.  [Bayley  B.  The  putting  in 
issue  a  multiplicity  of  facts  in  one  plea  does  not  make 
it  bad  if  they  all  lead  to  one  conclusion,  and  together 
amount  to  but  one  defence ;  Selby  v.  Burdens  (a).]  That 
rule  was  the  ground  of  the  decision  in  that  case,  (though 
Lord  Tenierden  differed,)  and  previously  in  Robinson 
v.  Haley  (6),  and  O'Brien  v.  Saxon  (c) ;  but  in  all  those 
cases  possession  of  the  party  at  the  time  was  alleged: 
whereas  it  is  wanting  in  this  plea,  which  alleges  many 
distinct  matters  not  reducible  to  one  proposition* 
[Lord  Lynd/iurst  C.  B.  The  plea  imports  an  actual 
possession  by  Easto  and  Bullen  as  well  as  the  plaintiff 
at  the  time ;  and  the  replication  is  constantly  in  this 
form,  where  the  defendants  rely  on  possession  only. 
Is  there  any  doubt  except  as  to  the  command  ?  Bay* 
fey  B.  Are  the  facts  in  this  plea  any  more  than  one 
excuse  for  a  trespass  ?] 


(a)  3  B.  &  Ad.  19.    See  that  judgment  affirmed  io  error  pott,  this  vol. 

(b)  1  Burr.  316.  (c)  !B,&  Cr.  908. 
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But  the  issue,  if  not  multifarious,  involves  authority 
and  command.  Now  command  generally  cannot  be 
involved  in  the  issue,  but,  if  at  all,  must  be  separately 
traversed  (a).  The  text  books  say,  if  a  man  justify  by 
warrant  of  another,  de  injuriA  is  not  proper  (6).  Mr. 
Serjt.  Williams,  in  2  Saunders,  295  b,  adopts  the  de- 
claration of  Eyre  C.  J.  in  Jones  v.  Kitchen  (c),  that 
that  replication  is  not  allowed,  if  the  plea  relate  M  to 
any  commandment."  [Bayley  B.  Crogates  case  {d) 
shows  that  an  authority  mediately  or  immediately 
emanating  from  the  plaintiff  must  not  be  involved  in  the 
issue.  Here  the  command  is  from  a  stranger.]  It  is 
difficult  to  perceive  why,  if  the  command  of  the  plain- 
tiff may  not  be  involved  in  the  issue,  the  command  of  a 
stranger  may.  In  both  cases  two  questions  are  in- 
volved, the  existence  of  the  party  to  give  the  command 
and  that  of  the  command  itself.  But  before  as  well  as 
after  Crogate's  case,  there  are  authorities  to  show  that 
a  command  cannot  be  so  traversed,  though  not  derived 
from  the  plaintiff.  Fitzherberfs  Abridgment,  tit. 
Issue,  pi.  163.  Brooke's  Abridgment,  tit.  De  son  tori 
demesne,  pi.  42.  Again,  23  Hen.  8.  c.5.  s;  11.  implies 
that  the  general  replication  de  injuria,  specially  pro* 
vided  by  that  act  in  actions  for  trespasses  done  by 
authority  of  the  commissioners  of  sewers,  was  not  good 
at  law.  [Lord  Lyndkurst  C.  B.  That  might  have  been 
inserted  to  remove  all  doubt]  Finch's  Law,  895, 
states  that  a  warrant  from  a  justice  cannot  be  so  tra- 
versed, and  it  is  put  on  the  same  ground  as  a  license 
from  the  plaintiff.   Chauncey  v.  Win{e)  is  the  same  way. 


1832. 
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(•)  S  Wdi.  Stand.  995,  b.  citing  Jon*  ▼.  Kitchen,  %  Bos.  8c  Pol. 
Doctrtoa  PUdtandi,  ltd. 
(6)  Stephen  on  PL  first  ed.  188,  276;  1  Ch.  on  PI.  514. 
(c).lBot.andPuL  80. 
id)  8  Co.  R.  66,  b.  third  resolution, 
(e)  IS  Mod.  580;  S.  C.  Lord  Rajm.  700;  1  Salk.  SS8. 
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The  justice's  warrant  is  either  a  matter  of  record  or 
not;  if  it  is,  Selby  v.  Bar  dons  is  wrong;  if  it  is  not, 
then  the  command  of  a  stranger  is  not  traversable  by 
the  general  replication  de  injuria.  [Lord  Lyndhurst 
C.  B.  On  the  principle  laid  down  there  by  Lord  Ten- 
terden  himself,  we  should,  in  cases  like  this,  adhere  to 
the  decisions.  What  a  justice  returns  to  quarter 
sessions  may  be  matter  of  record.  Bayley  B.  I  am 
not  aware  that  a  single  justice  forms  necessarily  a  court 
of  record ;  though,  if  he  acts  judicially,  it  may  be  dif- 
ferent from  the  committing  a  man  charged  with  an 
offence.  In  the  case  from  Brooke  the  court  held  that 
it  should  be  put  in  issue  that  the  ancestor  did  not 
hold  by  knight's  service,  or,  that  he  did  not  command; 
but  that  the  tenure  and  the  command  could  not  both 
be  put  in  issue.]  There  is  no  intimation  in  the  above 
authorities  that  the  command  to  be  so  traversable  must 
be  derived  mediately  or  immediately  from  the  plain* 
tiff,  (a)  [Bayley  B,  Where  defendant  claims  by  au- 
thority from  the  plaintiff  himself,  de  injuria  generally 
is  not  a  good  replication. 

Secondly,  a  claim  of  interest  in  land  being  apparent 
on  the  face  of  the  plea,  the  traverse  in  this  repli- 
cation, though  general,  involves  the  title  of  Easto 
and  BuUen  to  the  possession  of  land,  and  is  therefore 
contrary  to  the  second  resolution  in  Crogate's  case. 
In  Hall  v.  Gerard  (6),  cited  by  Parke  J.  in  Selby 
v.  Bardons  (c),  the  fact  of  possession  was  held  to  be 
traversable ;  but  the  party  alleged  to  have  possession 
was,  in  that  case,  removed  from  the  actual  enjoyment 
of  the  land.  Here,  unless  Easto  and  Bullen  were 
rightfully  in  possession,  their  command  would  be  no 
defence ;  now  not  even  they  are  alleged  to  have  been 

(a)  Comjrns's  Digest,  tit.  Pleader  (f.  2?.)  was  cited  by  Bayley  B. 
(6)  Latch,  til. 
(e)  3  B.  &  C.  It. 
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actually  in  possession  of  the  land,  but  the  plaintiff  is 
stated  to  have  been  in  possession,  and  as  the  allegation 
that  his  possession  was  unlawful,  is  in  fact  traversed 
by  him,  Easto  and  Bullen  appear  to  have  had  only 
a  right  of  possession,  or  a  possessory  title  which  can- 
not  be  traversed  generally.  [Lord  Lyndhurst  C.  B. 
All  three  were  in  possession,  Bayley  B.  The  mistake 
of  stating  the  plaintiff  to  be  in  possession  may  be  so 
material,  that  we  might  not  give  judgment  on  such  a 
record  (a).]  The  title  of  the  plaintiff  is  also  involved 
in  this  issue,  for  the  title  to  the  land  is  not  laid  in  the 
defendants  but  in  other  persons,  and  the  fact  and  le- 
gality of  the  plaintiff's  possession  are  in  issue,  and 
must  be  proved  as  matter  of  substance.  They  are  not 
mere  inducements  as  in  Taylor  v.  Markham  (A). — 
[Bayley  B.  The  plea  is  a  chain  of  many  links  or  facts 
making  a  single  defence,  and  the  plaintiff  was  not  bound 
to  single  out  any  particular  one.  Lord  Lyndhurst  C.B. 
All  the  facts  stated  in  the  plea  conduct  to  and  ter- 
minate in  the  battery,  which  is  the  subject  of  charge; 
so  that  independently  of  the  command,  the  whole  of 
them  constitute  one  defence.] 


1632. 


Pioott 

V. 

Kemp 
and  Others. 


Biggs  Andrews  contra,  was  directed  to  confine  him- 
self to  the  question  whether  the  command  could  be 
traversed  by  the  general  replication.  Selby  v.  Bardons 
is  directly  in  the  affirmative,  the  command  being  in- 
volved in  that  issue.  All  the  cases  have  distinguished 
between  justification  under  matters  of  record,  and 
under  things  not  matter  of  record.  Chauncey  v.  Win 
is  also  in  point,  for  Lord  HoU  took  notice  of  the  com- 
mand being  there  traversed.    [Bayley  B.  That  issue 


(«)  It  was  here  agreed  that  it  should  be  considered  as  if  the  defendant 
had  pleaded  that  plaintiff  was  wrongfully  there  making  noise,  &c. 
(b)  YcW.  157. 
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was  said  to  involve  matters  of  record,  for  one  defendant 
justified  as  a  commissioner  of  excise,  and  the  other  as 
his  servant  under  his  warrant.] 

In  Archbishop  of  Canterbury  v.  Kemp  (a),  Coke  said, 
arguendo,  that  de  injuria  was  not  a  good  replication 
where  the  defendant's  plea  claims  for  him  an  interest 
in  the  freehold, "  but  where  one  claims  not  any  interest, 
but  justifies  by  command  or  authority  derived  from 
another,  it  is  otherwise."  Doctrina  Placitandi  (p.  1 13, 
115,)  treats  an  authority  derived  from  the  plaintiff  him- 
self as  distinct  from  one  derived  from  another  person, 
for  the  former  affords  a  defence  alone,  while  the  latter 
is  only  one  link  in  a  chain  of  facts  which,  together, 
compose  one  justification.  The  defendants  go  too  far 
in  citing  cases  tending  to  show  that  the  command  could 
not  be  traversed  at  all,  for  Chambers  v.  Donaldson  (b) 
overturned  a  similar  doctrine  in  trespass  to  real  pro- 
perty. This  plea  states  merely  one  excuse  resulting 
from  a  series  of  facts  pleaded. 

[Bayley  B«  If  the  command  was  not  traversable,  a 
man  might  justify  the  expulsion  of  a  party  in  possession 
under  the  command  of  a  perfect  stranger.  If  the 
command  was  traversable,  but  only  in  the  manner  con- 
tended for,  the  result  would  be,  that  in  trespass  against 
'  a  master  and  his  servant  justifying  under  his  authority, 
the  traverse  in  the  replication  might  be  general  as 
against  the  master,  but  not  against  the  servant.  How- 
ever, in  many  actions  brought  against  several  defend- 
ants for  taking  goods,  all  rely  on  a  judgment  recovered 
and^i./a*  issued  against  the  plaintiffs,  but  justify  in 
different  characters,  e.  g.  one  as  sheriff,  another  as 
plaintiff,  ajid  others  as  acting  under  the  sheriff's  au- 
thority. Is  it  not  common  to  reply,  admitting  the  judg- 
ment and  writ,  and  stating  that  the  defendants,  de  in- 


(a)  Cro.  £1.  539. 


(b)  11  East,  6X 
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jwria  sm&  propria  et  absque  residuo  causa  committed 
the  trespasses;  thus,  by  one  general  traverse,  lurching 
in  one  issue  the  seizure  as  well  as  the  command  (a)?] 

The  Court  expressed  &  strong  opinion  against  the 
demurrer,  bat,  under  the  circumstances,  gave  leave  to 
withdraw  H,  and  amend,  on  payment  of  costs. 

(a)  See  an  instance,  3  Chttty  on  Pleading,  1204.  4th  edit. 
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Whittaker  against  Barker. 

A  SSUMPSIT  for  1S5L  I9s.  the  aggregate  of  251. 19s.  plfti^J^  take 

for  work  and  labour,  80/.  for  the  value  of  crops  from  defend- 
sowed  by  plaintiff  and  reaped  by  defendant,  and  30/.  ™*  *^*™J|[r 
for  tillages  and  other  work  and  labour  bestowed  by  to  pay  him  95/. 
plaintiff  on  a  farm  of  the  defendant.  Plea,  non  assump-  [^^^f 
sit,  and  set-off  of  1251* ;  vis.  two  sums  of  30/.  for  a  year's  already  done 
lent  due  85th  March  1832,  and  of  95/.  for  a  sum  to  be  ^  ^he 
paid  to  defendant  by  plaintiff  as  an  incoming  tenant  raent  the 

,  .,,_.__.  .         plaintiff  was  to 

under  an  agreement.     At  the  last  Yorkshire  assizes  receive, u  upon 
this  caee  was  tried  before  J.  Parte  J.,  and  it  appeared  nuitting/'from 

*r  the  succeeding 

that  in  Map  1831,  the  defendant,  hating  on  his  bands  tenant,  the 
a  farm  which  had  been  quitted  on  the  previous  25th  j^^li 
Marck,  let  it  to  the  plaintiff  by  written  agreement  for  tion  to  be  then 
14  yeapi,  at  30/.  rent,  accruing  from  the  last-mentioned  Ztl^tl 
day.    The  plaintiff  was  to  pay  the  defendant  95/.  for  done  by  him, 

i         mi  «   •  ii*  *      and  which  he 

the  tinges  and  improvements  already  done  on  the  should  leav< 


ve 


i,  and  was  to  receive  upon  quitting,  from  the  sue-  °J? the  farm- 

did  not  pay 
the  95/.,  bat  entered  and  did  tillages,  &c.    In  three  months  after  entry  he  said  he 
woold  quit,  and  defendant  said  he  might.    No  bargain  was  then  made  about  the  til— 
laps,  fcc.  the  plaintiff  had  done.    Held,  that  the  circumstances  ander  which  he 
quitted  were  not  such  as  would  entitle  him  to  recover  the  value  of  them  under  the 
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1832.  ceeding  tenant,  the  value,  according  to  a  valuation  to 

y^"  he  then  made  of  the  tillages,  &c.  done  by  him,  which 

v.  he  should  then  leave  on  the  farm.    Tillages  to  the 

Barker.  amount  0f  30/,  were  done  by  the  plaintiff  between  May 

and  July,  but  a  disagreement  having  arisen  on  account 
of  his  not  paying  the  95/.  to  the  defendant,  plaintiff 
said  he  would  quit,  and  the  defendant  replied  he 
might.  Plaintiff  left  the  farm  in  July.  The  defend- 
ant took  the  crops  of  that  year  in  order  to  set  them  off 
against  the  sum  of  95/.  due  to  him  from  the  plaintiff, 
and  on  25th  March  1832  entered  into  possession  and 
re-let  the  premises  to  another  tenant,  who  then  paid 
him  95/.  for  the  tillages,  &c. 

The  items  of  plaintiff's  demand  for  work  and  for  the 
crops  were  proved  and  allowed,  as  were  both  the  items 
in  the  set-off;  but  the  learned  judge  being  of  opinion 
that  the  plaintiff  could  not  recover  the  30/.  charged 
for  his  tillages,  nonsuited  him. 

Wightman  moved  for  a  new  trial.  If  the  30/.  ought 
to  have  been  recovered  by  the  plaintiff,  he  will  be  en- 
titled  to  a  verdict.  First,  if  the  landlord  can  set  off 
against  the  claim  in  this  action,  the  95/.  agreed  to  be  paid 
by  the  plaintiff  for  tillages  done  before  he  entered,  he 
will  have  received  that  sum  twice;  viz.  from  the  plain* 
tiff,  as  well  as  the  tenant  who  succeeded  him  in  March 
1832.  [Vaughan  B.  The  change  of  tenant  made  no 
difference,  for  that  tenant  paid  the  95/.  not  for  the  use 
of  the  plaintiff,  but  for  tillages,  &c.  done  on  the  farm 
in  the  autumn  of  1831,  after  the  plaintiff  quitted. 
Bay  ley  B.  The  95/.  was  paid  to  the  defendant  for  the 
improvements  as  they  stood  in  the  March  of  the  suc- 
ceeding year,  1832.  Besides,  had  the  farm  not  been 
re-let,  could  the  plaintiff  have  sued  the  defendant  for 
the  95/.?]  Next,  can  the  defendant  have  the  tillages 
for  nothing,  on  which  30/.  was  expended  by  the  plain* 
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ti$  he  being  entitled  on  quitting  to  receive  the  value  1882, 
of  them,  and  having  quitted  with  the  landlord's  assent? 
[Bayley  B.  The  only  bargain  was,  that  if  the  tenant, 
the  plaintiff,  paid  95/.,  the  amount  of  valuation  of  the  Barkih 
tillages  at  entering,  and  quitted  at  the  period  of  time 
he  ought  to  quit,  that  is,  at  the  end  of  the  14  years 
originally  agreed  for,  he  should  be  entitled  to  the 
amount  of  a  valuation  to  be  then  made  of  tillages  done 
by  him.  But  instead  of  holding  for  14  years,  as  the 
defendant  had  a  right  to  expect  he  would,  he  quits,  by 
leave  of  the  defendant,  within  the  first  year,  without 
paying  for  the  tillages,  as  had  been  agreed  on*  It 
appears  to  me  that  the  tenant  quitted  on  the  terms  of 
leaving  the  land  in  the  state  in  which  it  then  was.  It 
does  not  appear  that  any  thing  was  said  about  pay- 
ment for  the  tillages  done  by  the  plaintiff;  bad  that 
been  required,  it  is  very  probable  that  the  defendant 
would  not  have  let  him  off  his  bargain.  Gurney  B. 
There  was  a  difference  about  thfe  non-payment  of  the 
95/.  by  the  plaintiff.  The  defendant  agrees  that  be 
shall  quit,  and  be  quits  without  any  stipulation  about 
his  own  tillages.  The  single  question  is,  whether  be 
was  entitled  to  the  amount  of  them  ?] 

The  Court  having  intimated  that  they  would  confer 
with  the  learned  judge  who  tried  the  cause,  Bayley  B. 
afterwards  delivered  their  opinion. 

We  think  that  no  rule  should  be  granted  in  this 
case.  The  plaintiff  seeks  to  recover  three  sums,  one 
of  25/.  19*.  for  work  done,  another  of  80/.  for  crops 
sowed  by  him  and  reaped  and  sold  by  the  defendant* 
(about  which  two  sums  there  is  no  question,)  and  a 
third  of  30/.  for  benefits  done  by  the  plaintiff  to  the  farm 
of  the  defendant  in  tilling  it,  and  which  are  now  incor- 
porated with  it  Against  these  sums  the  defendant  sets 
off  a  claim  of  80/.  for  a  year's  rent,  and  of  95/.  for  the 
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sum  to  be  paid  to  him  under  the  agreement.  The 
facts  were  these :— The  defendant's  farm  became  va- 
cant at  Lady-day  1831.  In  the  succeeding  May  a 
bargain  was  made  between  plaintiff  and  defendant, 
that  the  plaintiff  should  take  the  farm  for  14  years  and 
pay  951  at  coming  in,  and  that  upon  his  "  quitting" 
he  should  receive  from  the  succeeding  tenant  the 
amount  of  a  new  valuation  of  crops  and  improve- 
ment* effected  by  him  on  the  farm.  The  important 
question  now  is*  whether  the  plaintiff  can  charge  the 
defendant  with  the  latter  amount,  as  he  might  have 
done  had  his  tenancy  continued  during  all  the  term 
contemplated  at  the  time  of  making  the  original  bar- 
gain The  circumstances  under  which  the  plaintiff 
quitted  were*  that  in  consequence  of  his  not  having 
paid  the  95/.  as  agreed  on,  a  difference  arose,  in  the 
course  of  which  h&  said  he  would  quit,  and  the  de- 
fendant said  he  might;  but  nothing  passed  at  that 
time  which  amounts  to  a  determination  of  the  tenancy, 
or  a  surrender  by  operation  of  law  (a).  The  first  act 
done  by  the  defendant  on  the  farm  to  vest  the  property 
in  it  in  him,  is  that  of  letting  it  to  another  tenant ;  for 
though  he  entered  at  Lady-day  1839,  and  previously 
took  the  crops  in  1831,  the  evidence  is,  that  he  took 
them  not  for  his  own  benefit,  but  as  accountable  for 
them  to  the  plaintiff  for  their  full  value  as  against  the 
95/.  due  from  him.  That  reduces  the  question  to  this* 
whether  the  plaintiff  is  entitled  to  charge  the  301.  for 
tillages  done  on  the  farm?  and  we  think  that,  under 
the  circumstances  of  his  quitting,  which  took  place 
without  the  landlord's   being  apprised  of  it  by  any 

(e)  Set  MolUu  v.  Brayne,  t  Camp.  103,  and  Mannings  Index.  1st  ed. 
151,  confirmed  in  banc,  and  cited  by  Holroyd  J.  in  Thomas  v.  Cock,  2  B.  & 
Aid.  ltl,  and  teHcd  on  by  Hulloch  B.  hi  Doe  d.  HuddUttm  ▼.  Johnston, 
M'LeBaod  &  Yoange'i  R.  1*6;  and  eee  Thornton  ▼.  WUtm,  t  Stark.  379. 
&  P.  Bat  see  Whitehead  ▼,  CtigordK  o  Taunt.  51 8  j  and  JokntUn  ?.  AfeJ. 
dlaum,  4  B.  &  Cr.  930. 
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bargain,  he  is  not.    We  are  of  opinion  that  such  a       1888. 
quitting  is  not  a  "  quitting "  under  the  terms  of  the   w^" 
tenancy,  but  was  in  reality  a  running  away  from  the  v. 

land,  which  entitled  the  defendant,  as  ks  owner,  to      &*****• 
take  possession  of  it  in  whatever  state  it  might  be,  with- 
out making  the  tenant  compensation  for  any  improve- 
ments made  by  him  on  it. 

The  ground  of  our  judgment  is  this,  that  at  the  time 
when  the  plaintiff  quitted  the  ferm  there  was  no  bar- 
gain that  he  should  be  paid  for  the  tillages,  &c.  which 
he  had  executed;  and  as  the  case  does  not,  lor  the 
reasons  stated,  fall  within  the  terms  of  the  written 
agreement  entered  into  when  be  entered,  he  cannot 
claim  under  it  for  the  improvements  he  may  have 

made.    The  nonsuit  was  right. 

Rule  refused. 


Freame  against  Mitford. 


/^    WILSON  had  obtained  a  rule  to  deliver  up  the  a  married 
bail  bond  to  be  cancelled  on  entering  a  common  "om*n  W1J11  ** 

discharged 

appearance,  on  her  affidavit  that  she  was  married  to  from  arrest  on 
and  was  the  wife  of  J.  M.  Esq.,  and  had  never  repre-  gf  ™%™n 
sented  herself  to  be  otherwise,  and  was  known  to  the  bail  bond  will 
plaintiff  to  be  a  married  woman  when  he  arrested  her*  up  £  k?^n- 

celled,  if  her 
«r»..  i  i  raw    '     i  •     </«»       ~> «     .      coverture  is 

WhUmore  showed  cause*    The  plaintiffs  affidavits  not  disputed, 
show,  that  he  and  other  tradesmen  with  whom  the  do**  andJshe  *?**  . 

used  no  deceit 

fendant  dealt  believed  her  to  be  a  widow,  that  she  was  before  or  at 
trusted  as  such  by  them,  and  would  not  have  been  so  ob^i^n^the 
trusted  had  her  coverture  been  known.    She  ordered  credit;  nor 
goods  at  the  plaintiff's  shop  at  Worcester,  in  May  quently  giving 
1830,  and  being  then  in  company  with  her  daughter,  *  a,bin  of  ex" 
lady  well  known  to  the  plaintiff  to  be  resident  at  that  plaintiff  in 
place  in  a  respectable  station  of  life,  the  plaintiff  ma 4 e  ^^™" 
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Freame 

V. 
MlTFOBD. 


no  inquiries  about  ber  situation.  On  the  plaintiff's 
subsequently  applying  for  his  bill  of  57/.,  the  defendant 
could  not  pay,  but  on  his  importuning  her  to  give  a 
promissory  note  for  SO/,  she  offered  by  letter  to  give 
him  her  promissory  note  at  two  months  for  30/.  in  part 
payment,  and  afterwards  accepted  a  bill  for  that  amount 
drawn  by  the  plaintiff.  She  had  previously  paid  ano- 
ther debt  in  Worcester  by  giving  the  tradesman  two  bills 
with  her  name  on  them.  It  was  also  sworn  that  the 
plaintiff  had  been  informed  that  the  defendant  had 
long  lived  separate  from  her  husband. 

[Bayley  B.  What  part  of  the  affidavit  shows  that 
the  plaintiff  had  no  reason  to  suspect  the  defendant  to 
be  a  married  woman?  VaughanB.  Did  she  do  any 
act  or  make  any  declaration  from  which  the  plaintiff 
might  conclude  her  to  be  a  single  woman?] 

The  rule  is  distinct,  that  if  the  defendant  practised 
any  fraud  in  holding  herself  out  as  a  single  woman, 
this  motion  will  not  succeed ;  Partridge  v.  Clark  (a). 
Now  Prichard  v.  Cowlam  (6),  followed  up  in  Jones  v. 
Lewis  (c),  distinctly  shows  that  the  accepting  and  issu- 
ing a  bill  by  a  woman  is  such  a  representation  by  her 
that  she  is  single,  as  to  preclude  the  court  from  giving 
her  summary  relief  as  a  married  woman.  [Bayley  B. 
In  this  case  the  letter  was  written  and  the  bill  sent  long 
subsequently  to  the  period  of  incurring  the  debt.  That 
period  is  important.  In  Collins  v.  Rowed  (rf),  the 
court  said,  that  a  married  woman's  discharge  as  such 
was  not  now  refused  merely  because  her  coverture  was 
not  notorious!  and  the  plaintiff  had  trusted  her  as  a 
feme  sole.  That  if  a  woman  deceives  a  plaintiff  with 
respect  to  her  condition  by  a  falsehood,  the  court  will 
not  discharge  her ;  but  as  in  that  case  the  defendant 
had  not  used  any  deceit  by  representing  herself  as  a 
feme  sole,  she  was  entitled  to  be  discharged.    Here 

(a)  5  T.  R.  194.        (ft)  2  Marsh.  40.        (c)  Id.  385;  7  Taunt.  53, 5.  C. 
(<*)  1  New  R.  54  \  and  see  Wattrt  x.  Smith,  6  T.  R.  451. 
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no  inquiry  was  made  as  to  the  defendant's  coverture.]       1832. 
In  Collins  v.  Rowed  the  defendant  had  not  given  any      p  T 
bill.     \Bayley  B.   Had  you  been  deluded  by  seeing  v. 

the  defendant's  acceptance,  into  believing  her  to  be 
single,  and  giving  her  credit  accordingly,  the  case 
might  be  different;  but  in  this  case  the  acceptance  was 
given  as  a  security  for  the  old  debt,  and  did  not  at  all 
conduce  to  the  giving  the  original  credit.  In  Partridge 
v.  Clark  the  defendant  was  clearly  not  entitled  to  be 
discharged,  but  the  positive  affidavit  of  the  marriage 
is  not  here  contradicted.] 

G.  Wilson  in  support  of  the  rule.  The  acceptance 
for  30/.  was  obtained  by  the  plaintiff's  importunity ;  15/. 
of  that  sum  having  been  paid,  the  defendant  must  have 
been  arrested  in  part  for  the  remaining  amount  due  for 
the  goods.  Then  Collins  v.  Rowed  applies,  for  the 
defendant  makes  no  misrepresentation,  and  the  plaintiff 
no  inquiry. 

Bayley  B.  (a) — It  is  very  desirable  in  cases  of  this 
kind,  that  we  should  act  on  certain  grounds,  so  that  it 
may  be  clearly  known  what  cases  are  and  are  not  within 
the  rule  on  the  subject.  In  this  instance  there  is  a 
positive  affidavit  of  the  defendant's  marriage,  not 
brought  into  question  by  any  affidavit  on  the  part  of 
the  plaintiff.  Then  if  such  a  marriage  be  proved  to 
have  taken  place,  the  plaintiff  would  ultimately  be  de- 
feated at  the  trial  of  the  cause,  on  a  plea  of  coverture. 
On  that  account,  therefore,  we  ought  not  hastily  to 
give  that  encouragement  to  proceed  which  would  put 
the  parties  to  the  additional  expenses  of  a  trial,  though 
by  discharging  this  defendant  we  do  not  prevent  the 
plaintiff  from  going  on.  I  take  one  rule  to  be,  that  if  the 
affidavits  raise  any  degree  of  doubt  whether  the  marriage 
exists  or  not,  the  courts  will  not  interfere  in  this  sum- 

(a)  Lord  Lyndhurst  was  sitting  in  equity, 
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1839.       toiary  way.    Another  rule  is,  that  such  relief  will  be 
^^^      reftised  if  the  party  making  the  arrest  can  show  that 
v.  the  defendant,  at  the  time  of  obtaining  the  credit,  has 

Mittoad.  jjj  My  ye^pect  affirmatively  deceived  him,  by  represent- 
ing herself  to  be  what  she  is  really  not.  There  was 
one  case  where  the  marriage  was  notorious,  but  the 
woman  had  stated  herself  to  have  an  act  of  parliament 
for  a  divorce.  In  another  the  woman  represented  her- 
self as  having  a  separate  property.  In  this  case  it  does 
not  appear  that  at  the  time  the  goods  were  obtained 
there  was  any  representation  that  she  'was  not  a  mar- 
ried woman;  and  there  is  no  doubt  of  the  fact  of  her 
marriage  being  still  subsisting.  Then  though  this  may 
turn  out  hard  on  the  plaintiff,  he  should,  as  a  trades- 
man, have  made  some  inquiry,  if  not  of  the  defendant 
herself,  at  least  of  her  daughter  or  her  daughter's  hus- 
band, or  some  other  member  of  the  family,  whether 
she  was  in  such  a  situation  as  would  enable  her  to  pay 
for  those  goods.  It  is  true  that  a  bill  of  exchange, 
accepted  by  the  defendant,  was  afterwards  given  by 
her,  that  being  an  instrument  which  would  not  bind 
her  as  a  married  woman:  and  had  the  goods  been 
originally  furnished  on  the  security  of  this  bill  to  be 
given,  I  might  have  been  of  a  different  opinion ;  but 
the  debt  was  here  incurred  antecedently  to  the  giving 
the  bill  in  question.  That  brings  this  case  within 
Collin*  v*  Rowed,  which  I  cited  from  die  New  Reports, 
where,  as  here,  there  was  nothing  by  which  the  plain- 
tiff could  have  been  deceived,  except  by  the  circum- 
stances under  which  the  defendant  was  living.  The 
state  of  facts  in  that  case  corresponds  exactly  with 
those  which  occurred  here  at  the  time  of  contracting 
this  debt. 

VauGHai*  B. — No  doubt  is  here  thrown  on  the  co- 
verture, nor  does  any  direct  misrepresentation  appear 
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to  have  taken  place  at  the  time  of  contracting  the  debt.       183$. 

Then  it  was  the  duty  of  the  tradesman  not  to  have  y?T>/**/ 
given  credit  too  lightly,  or  without  instituting  proper  v. 

inquiries.  Mitiowi. 

Boll  and  and  Gurnet  Bs.  concurred. 


Rule  (not  moved  with  costs)  absolute 

without  costs. 


Hyde  against  Latham  and  Dry. 
Latham  against  Hydi. 


HPHE  first  action  was  in  trespass,  for  entering  the  An  attorney 
plaintiff's  house  and  taking  goods  there;   with  who,  though 
pleas  of  the  general  issue  and  special  justifications  of  iQ  the  Exche- 
entering  the  house.    The  plaintiff  bad  a  verdict  on  ^e^°0nnducts 
the  general  issue,  the  defendant  on  the  justifications.,  there  in  his 
The  second  action  was  assumpsit  for  a  money  demand,  ^notwithsumd- 
and  the  plaintiff  had  a  verdict  in8 2  G^  c-23- 

^  '  88.  1,  5  &  JO.) 

cannot  reco- 

Tomiinson  had  obtained  a  rule  to  set  off  the  amount  ver  his  fees  or 

costs  out  of 

of  the  damages  and  costs  in  the  second  action,  against  pocket  from 
the  amount  of  the  damages,  and  the  balance  of  costs  ha8C&fored 
in  the  first  action,  after  first  deducting  the  costs  of  no  lien  for 
the  issues  found  for  the  defendant  in  that  action,  with-  jud^mentre^ 
out  allowing  the  costs  of  the  plaintiff's  attorney  in  that  covered.  Thus 
(the  first)  action.     The  affidavits  showed  that  the  action  may  be 
plaintiff's  attorney  had  conducted  the  proceedings  in-  *j*  oS$P^ 
his  own  name,  he  not  being  an  attorney  bf  this  court,  ther,  without 
and  that  Dry  acted  as  bailiff  of  Latham,  and  was  ^SmT 
indemnified  by  him* 
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Wightman  showed  cause.  Whether  the  plaintiff's 
attorney  could  sue  for  his  fees  or  not,  he  has  at  all 
events  a  lien  for  his  costs  out  of  pocket,  on  the  judg- 
ment recovered  in  the  first  action,  which  had  become 
the  plaintiff's  property.  [Bayley  B.  Money  out  of 
pocket,  though  spent  in  the  course  of  legal  proceedings, 
cannot  be  recovered  as  money  paid,  if  the  plaintiff,  as 
an  attorney,  ought  to  have  delivered  a  bill,  but  has 
neglected  to  do  so.  Lord  Lyndhurst  C.  B.  The  plain- 
tiff's attorney  had  no  right  to  conduct  his  client's  cause 
in  this  court  except  in  the  name  of  another  attorney, 
then  how  could  he  sue  his  client  for  sums  paid  in  the 
course  of  a  proceeding  to  which  he  could  not  be  legally 
a  party  in  his  own  name?]  The  client  himself  makes 
no  objection  here. 

Coliman  and  Tomlinson,  in  support  of  the  rule,  were 
stopped  by  the  court.    They  mentioned  Vincent  v- 

Lord  Lyndhurst  C.  B. — That  class  of  cases  was 
lately  reviewed  in  this  court,  and  the  authority  of  that 
decision  was  questioned  (6);  but  the  question  before  us 
is  a  different  one,  and  as  it  respects  the  attornies  of  this 
court  arises  on  2  G.  2.  c.  28.  s.  1.  If  upon  that  act 
we  are  of  opinion  that  the  attorney  of  the  plaintiff  in 
the  first  action  could  not  sue  his  client  for  his  fees,  he 
would  be  driven  to  contend  that  he  has  nevertheless  a 
lien  for  them,  so  as  to  detain  the  produce  of  the  judg- 
ment recovered.  But  that  position  cannot  be  sup* 
ported. 

Bayley  B.— The  statute  of  2  G.  2.  c.  23.  prohibits 
an  attorney  from  acting  in  any  other  court  than  that  of 
which  he.  is  an  attorney,  except  in  the  single  instance 
described  in  section  10,  that  he  may  sue  and  defend,  &c, 

(ft)  i  Taunt.  451.         (6)  get  Attornty-Gtneral  ?.  Mdlln,  toJ.  Si.  516. 
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in  the  name  of  an  attorney  of  another  court,  by  his  1832. 
consent  in  writing,  signed  by  him.  Then  it  seems  to  uYD^ 
me  that  where  that  direction  is  not  complied  with,  no  v. 

I   ATif  a  af 

action  can  be  maintained  by  an  attorney  for  fees  in-  and  Another, 
curred  in  conducting  an  action  in  his  own  name  in  a      Latham 
court  in  which  he  is  a  stranger,  contrary  to  the  enact*       Hrii. 
ments  of  the  statute.    It  follows  that  he  can  have  no 
lien  for  them. 

Rule  absolute. 


Badpeley  against  Oliver. 

"D  Y  47  G.  3.  c.  xxxvi.  being  an  act  for  the  more  easy  Where  the 
•^  and  speedy  recovery  of  small  debts  within  Tipton  JJJ JiSt 
and  several  other  parishes  therein  mentioned,  in  the  for  less  than 
counties  of  Worcester  and  Stafford,  a  court  of  requests  defenfanVit- 
was  created  to  be  held  at  Oldbury  in  the  parish  of  sidin8  .within 
Halesowen,  for  the  recovery  by  any  person  of  debts  not  tion  of  a  local 
exceeding  the  value  of  51.  due  or  owing  to  the  plaintiff,  court  of  *•■  . 
by  or  from  any  other  person  or  persons  whomsoever  by  statute, 
inhabiting,  residing,  or  being  within  the  limits  of  the  ^SlS^ 
said  several  parishes,  &c.  or  either  of  them,  or  keeping  the  first  four 
or  using  any  house,  warehouse,  wharf,  &c.  or  frequent-  nelt  term6 
ing  any  market  or  seeking  a  livelihood,  or  in  any  way  move  toenter 

_.  ,,..,.,  *        *   a  suggestion 

trading  or  dealing  within  the  same.  on  the  roll  to 

By  section  28  the  act  shall  not  extend  to  any  debt  ^Jff  l<£ 
for  any  sum  being  tlie  balance  of  an  account  or  demand  costs,  though 
originally  exceeding  tlte  sum  of  51.    By  section  29,  if  n;siJpri|j£  had 
any  action  or  suit  for  any  debt  recoverable  by  virtue  made  an  order 
of  the  act  in  the  said  court  of  requests,  shall  be  com-  c<  7<Sa  2.  that 

the  plaintiff 
should  have  execution  within  a  time  fixed,  upon  which  final  judgment  had  been  signed 
and  execution  issued. 

But  lemb,  it  should  be  made  part  of  the  motion,  that  so  much  of  the  final  judgment 
as  relates  to  costs  should  be  struck  out  of  the  roll. 

The  general  test  by  which  the  court  will  decide  whether  the  plaintiff  ought  to  have 
sued  in  a  court  of  requests,  is  the  amount  proved  at  the  trial  and  found  by  the  verdict 
of  the  jury  in  the  superior  court,  and  not  that  which  the  plaintiff  claims  to  be  due. 

VOL.  HI.  L 


Baddeley 

V. 
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1832.  meneed  in  any  other  court  soever  or  elsewhere  than  in 
the  said  court  of  requests,  the  plaintiff  in  such  action 
shall  not,  by  reason  of  a  verdict  for  him  or  otherwise, 

Oliveb.      have  or  be  entitled  to  any  costs  whatsoever. 

The  writ  was  sued  out  for  13/.  2s.  A  set-off  of  11.  8#. 
was  pleaded.  At  the  trial  at  the  last  Stafford  asaize&it  was 
agreed  that  the  cause  should  be  referred  to  a  barrister,  to 
certify  for  which  party  a  verdict  ought  to  be  entered, 
and  that  the  plaintiff  should  not  be  delayed  in  obtain- 
ing execution  for  more  than  a  month,  if  he  obtained  a 
verdict.  At  the  reference  the  plaintiff's  demand 
having  been  reduced  to  4/. 1*.  Id.  and  the  set-off  to 
21.  12*.,  the  arbitrator  certified  that  a  verdict  ought 
to  be  entered  for  the  plaintiff  for  1/,  9s.  The  defend- 
ant's attorney  objected  before  the  arbitrator  that  the 
plaintiff  was  not  entitled  to  costs;  but  he  having  de- 
clined to  decide  that  question  for  want  of  jurisdiction, 
the  defendant's  attorney  consented  thut  the  judge 
should  certify  that  the  plaintiff  should  be  at  liberty  to 
issue  execution  within  a  week  from  that  time*  Mr. 
Justice  Bosanquet  certified  accordingly  under  1  W.  4. 
c.  7-  s.  2,  for  execution  for  debt  and  costs  to  issue  within 
a  week,  but  was  afterwards  applied  to  at  the  same 
assizes  to  rescind  that  certificate, .  on  the  ground  that 
by  the  above  local  act  the  plaintiff  could  not  have  bis 
costs.  After  reading  the  affidavits  on  both  sides,  as 
also  the  record  and  the  local  act,  the  learned  judge 
refused  to  rescind  his  certificate,  and  a  ca.  sa*  accord- 
ingly issued  against  die  defendant  for  62/.  *nd  upwards, 
which  he  paid  under  protest.  The  plaintiff's  affida- 
vits also  stated  the  debt  really  due  before  action 
brought  to  have  been  a  sum  named  and  above  5/.,  and 
that  above  51.  remained  due  to  plaintiff  after  allowing 
for  a  sum  deducted  from  his  demand  by  the  arbitrator. 
On  the  second  day  of  Michaelmas  term  Campbell 
obtained  a  rule  calling  on  the  plaintiff  to  show  cause 
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why  the  defendpnt  should  not  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  costs  under  the 
above  act,  and  why  the  sheriff  should  not  retain  the 
sum  levied.  His  affidavits  stated  the  above  facts,  and 
also  that  the  defendant  had  for  17  years  last  past 
resided,  and  still  continued  to  reside,  in  the  parish  of 
Tipton,  and  within  the  jurisdiction  of  the  court  ap- 
pointed by  47  G.  3.  c.  xxxvi.  commonly  called  the 
Oldbwry  court  of  conscience  act,  and  that  the  debt  due 
to  the  plaintiff  might  have  been  recovered  in  the  court 
so  established. 


mi. 


Baddklby 

V. 

Oliveb. 


R.  V.  Richards  and  Fottett  for  the  plaintiff.  This 
action  was  commenced  for  a  sum  due  on  a  balance  of 
complicated  accounts,  and  not  recoverable  in  the  court 
of  requests.  [Bat/ley  B.  Shaddick  v.  Bennett  (a),  shows 
that  our  judgment  as  respects  the  question  of  costs  is 
to  be  ruled,  not  by  the  amount  demanded  by  the  plain- 
tiff, but  by  that  proved  at  the  trial  to  be  due.]  If  that 
rule  be  adhered  to  in  every  case,  the  unforeseen 
absence  of  a  witness,  by  occasioning  a  failure  of  proof 
as  to  a  large  item,  might  reduce  the  demand  below  5/. 
and  subject  the  plaintiff  to  costs.  [Bayley  B.  Primft 
facie  the  amount  of  debt  found  by  a  jury  is  taken  to  be 
the  amount  of  the  debt  due,  but  if  it  was  shown  that 
the  sum  actually  due  above  5/.  was  reduced  to  less 
than  that  sum  by  items  of  setoff,  by  part  payments  by 
the  defendant  (ft),  or  by  absence  of  a  witness  from 
illness,  the  rule  might  be  relaxed  (c).  But  a  plaintiff's 
"  demand"  is  the  sum  actually  due  to  him,  and  the 
object  of  the  local  act  is  to  compel  plaintiffs,  to  whom 
no  more  than  5/.  is  due,  to  sue  in  local  courts.    This 


(nj  4  B.  &  Cr.  769;  »»d  tee  per  Lord  Lyndhurst  C.  B.  Drew  ▼.  Cola, 
Vol.  II.  510. 
(6)  See  note  at  end  of  case, 
(r)  See  Horn  v.  Hughe*,  8  East,  547,  and  ante.  Vol.  II.  510. 

l2 
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.1832.  case  is  not  within  its  purview,  for  the  court  must  decide 
whether  the  action  was  bon&  fide  commenced  for  more 
than  5L    The  reduction  to  41.  Is.  could  only  have 

Or.ivEit.  taken  place  by  allowing  an  amount  as  a  set-off  which 
would  not  appear  on  the  verdict:  whereas  the  plaintiff 
swears  that  more  than  5/.  was  due.  The  defendant's 
affidavit  does  not  contradict  that,  but  only  states  what 
the  arbitrator  found.  Besides,  this  motion  is  pre- 
cluded by  the  judge's  certificate  at  the  assizes,  for  a 
suggestion  of  this  nature  cannot  be  entered  after  final 
judgment  has  been  signed  (a).  That  rule  is  not  al- 
tered by  1  W.  4.  c.  7.  s.  4,  but  rather  derives  strength 
from  .that  provision,  which  allows  final  judgments  to  be 
vacated,  notwithstanding  the  judge's  certificate,  in  some 
enumerated  cases,  of  which  the  present  is  not  one* 

.  Campbell  in  support  of  the  rule..  No  doctrine  of 
law  is  more  clearly  established  than  that  where  a  sug- 
gestion is  moved  for  under  a  court  of  conscience  act, 
the  verdict  of  the  jury  is  the  standard  of  amount,  and 
estops  the  plaintiff  from  showing  by  affidavits  that  his 
actual  demand  was  larger.  Though  nothing  in  1  W. 
4.  c.  7.  s.  4.  authorizes  a  judge  at  nisi  prius  to  deprive 
the  plaintiff  of  costs,  and  section  4  in  general  terms 
empowers  the  court  in  banc  to  vacate  a  judgment 
signed  in  pursuance  of  section  2,  its  power  to  do  so 
.  and  enter  a  suggestion  is  therefore  clear ;  it  in  general 
terms  empowers  a  judgment  signed  under  its  provisions 
to  be  vacated,  and  the  only  question  is,  whether  the 
application  is  in  time?  Now  the  defendant  could  not 
have  moved  earlier  than  the  present  term,  being  that 
as  of  which  the  judgment  was  signed  against  him. 


(a)  Watch&rn  v.  Cwk,  ?.  M.  &  S.  348;  see  also  5  M.  &  S.  510;  4  B. 
&  Cr.  865. 


Baddeley 


in  the  Third  Year  of  WILLIAM  IV.  14£ 

Bayley  B.  (a)— I  think  that  this  rule  for  entering  a       1832. 
suggestion  ought  to  be  made  absolute.      This  local 
act  (47  Geo.  3.  c.  xxxvi.)  provides  by  s.  29,  that  if  any 
action  for  any  debt  recoverable  by  virtue  of  that  act  in      Oliver. 
the  court  of  requests  thereby  established,  shall  be 
commenced  in  any  other  court  whatsoever,  the  plaintiff 
shall  not,  by  reason  of  a  verdict  for  him,  be  entitled  to 
any    costs  whatsoever.     The  question  therefore  is, 
Whether  this  action  was  brought  for  a  debt  recovera- 
ble in  the  court  of  requests  established  by  that  act? 
Suits  are  authorized  for  any  debt  under  5/.,  and  the 
sum  recovered  by  verdict  in  the  superior  court,  in  this 
instance,  was  1/.  9s.  Id.,  the  original  sum  due  having 
been  found  by  the  arbitrator,  on  the  evidence  before 
him,  to  be  4/.  1*.  Id.  only,  before  its  further  reduction 
by  the  defendant's  set-off  to  1/.  9s.  Id.    Then  the 
plaintiff^ould  not  have  had  a  verdict  for  5/.  even  with- 
out the  set-off.    It  has  been  held  in  Shaddick  v.  Ben- 
nett{b),  and  acted  upon  in  this  court  in  Drews  v. 
Coles  (c),  that  the  amount  recovered  by  verdict  must 
be  taken  to  be  the  amount  of  the  debt  actually  due : 
and  if  we  were  to  decide  otherwise,  we  should,  in 
every  instance,  be  called  on  to  retry  the  amount  of  the 
debt  on  contradictory  affidavits.    Then  why  should 
not  this  defendant  deprive  the  plaintiff  of  costs  ?     It  is 
said  that  he  is  estopped  from  so  doing  by  having 
agreed  that  execution  should  issue  against  him  within 
a  certain  time  after  the  trial.    If  the  defendant  was,  at 
the  time  of  making  that  agreement,  ignorant  of  the 
provisions  of  the  local  act,  he  cannot  be  taken  to  have 
waived  the  protection  that  the  law  gave  him,  and  be  is 
not  precluded  from  availing  himself  of  it  when  he  subse- 

<a)  Lord  LyndhvrU  was  sitting  in  equity.    Vau^han  B.  was  gone  to 
chambers* 
(*)  4  B.  &  Cr.  769. 
(<r)  Ante,  Vol.  II.  503. 


Baddeley 

V. 
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1833.  quently  became  acquainted  with  it.  Another  reason  is 
alleged  that  the  judge  at  nisi  priiis  virtually  decided 
this  question  by  letting  his  certificate  stand  for  issuing 
Oliver,  execution  on  the  3d  of  August.  But  we  are  bound  to 
see  whether  the  question  was  within  his  jurisdiction. 
For,  though  if  you  refer  a  matter  to  an  arbitrator,  his 
decision  is  conclusive,  yet,  as  a  judge  must  necessarily 
decide  in  a  public  judicial  character,  his  judgment  (if 
erroneous)  is  open  to  correction;  and  if  he  was  in  this 
instance  wrong  in  saying  the  act  was  not  applicable, 
we  are  bound  to  revise  his  opinion,  and  to  hold  that 
his  was  not  the  tribunal  to  decide  whether  this  sug- 
gestion should  he  entered  on  the  roll  or  not- 

It  is  said,  lastly,  that  having  suffered  the  judgment 
and  execution  to  stand,  without  previously  moving  to 
vacate  the  judgment,  the  motion  to  enter  this  sugges- 
tion is  now  too  late.  But  my  construction  of  1  W.  4. 
c«  7.  is  otherwise ;  for  as  before  that  act  passed,  final 
judgment  could  not  be  signed  till  after  the  first  four 
days  of  the  succeeding  term,  the  motion  to  enter  a 
suggestion  might  be  made  within  those  four  days* 
Now  in  this  case  he  took  the  earliest  opportunity  of 
coming  to  the  only  court  competent  to  act  on  the  sub- 
ject, by  moving  to  enter  a  suggestion  within  those  four 
days.  Nor  are  we  prevented  by  sect.  4  of  1  W.  4. 
C«  7.  from  relieving  this  defendant;  for  the  cases  in 
which  by  that  section  judgments  may  be  vacated,  are 
only  put  as  particular  instances,  and  not  aa  confining 
the  rule  to  the  matters  there  enumerated, 

Bollanb  B. — The  best  rule  for  construction  of  acts 
relating  to  courts  of  conscience  is  to  look  to  the  finding 
of  the  jury,  to  ascertain  what  sum  was  recoverable* 
though  that  rule  may  not  be  in  aU  cases  inflexible. 
The  argument  for  the  plaintiff,  founded  on  1  fV.  4; 
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c.  7.  s.  4.  is  answered  by  the  fact  that  this  motion  was 
made  within  the  first  four  days  of  the  term. 

Gurney  B. — I  am  of  the  same  opinion.  This  is 
not  one  of  those  cases  in  which  the  court  will  not 
hold  itself  bound  by  the  amount  found  by  the  verdict. 
The  plaintiff's  witnesses  contradicted  each  other  before 
the  arbitrator,  and  the  defendant's  admission  there, 
that  4/.  Is.  was  due  to  the  plaintiff,  was  the  only  evi- 
dence on  which  he  could  have  recovered  at  all.  Then, 
unless  he  had  chosen  to  be  nonsuited,  he  must  have 
taken  a  verdict  for  a  sum  smaller  than  51.,  even  before 
his  claim  was  further  reduced  by  the  defendant's  set-off 
After  taking  that  verdict,  the  consequences  of  that 
course  must  follow; 


1832. 

Baddeliy 

V. 

Olives. 


Rule  absolute  (a). 


(a)  In  Afore  v.  Jones,  May  8, 1833,  the  same  principle  was  acted  on 
after  the  principal  case,  as  well  as  that  of  Coles  v.  Drew,  Vol.  II.  had  been 
cited.  Plait  showed  cause  against  a  rale  obtained  by  Tkesstgerfor  entering 
a  suggestion  to  deprive  the  plaintiff  of  costs,  under  the  Blackkmik  he.  Act, 
47  G.  3.  seas.  1.  c  civ*,  on  the  ground  of  his  having  recovered  less  thau 
5L  By  a  clause  in  that  act  its  provisions  are  not  to  catend  to  any  debt 
for  auj  sum  being  the  balance  of  an  account  or  demand  originally  eiceeding 
5L  (see  a  similar  clause  in  the  principal  case,  p.  145.)  The  sum  originally 
sought  to  be  recovered  was  161.  The  defendant  gave  notice  of  setting-off 
13*.  13s.  The  plaintiff's  claim  was  reduced  at  the  trial  lo  3/.  19a.  in  con- 
sequence of  the  absence  of  a  witness,  as  sworn  in  his  affidavits,  and  was  fur- 
ther reduced  to  li.  9i.,  by  the  proof  of  part  payments  made  .on  account  by 
the  defendant.    Verdict  for  1/.  9i. 

.  Lord  I/rjfDBtJBST  C.  B.— The  original  debt,  as  proved  at  the  trial,  did 
not  amount  to  51.  Then  no  question  arises  on  the  construction  of  ilie 
dasjae.  In  Fmtntai*  ▼.  Ytmng,  1  Taunt.  60,  the  court  of  C,  P.  decided 
on  aantar  words  n  the  Southward  Act,  46  G.  3.  c.  Isxsvii.  s.  IS.  Tt  was 
held,  that  if  a  demand  origjnatty  above  5L  u  reduced  below  that  sum  by 
partial  payments,  the  plaintiff  cannot  be  deprived  of  costs. 

Rule  absolute. 
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1832.  Afterwards,  in  Hilary  term,  in  consequence  of  a 

_  doubt  whether  the  suggestion  could  be  entered  on  the 

Baddelev  .  ° 

v.  roll  while  a  final  judgment  remained  on  it,  Talfourd 

Oliver.  obtained  an  order  to  strike  out  so  much  of  the  final 
judgment  as  related  to  costs,  and  to  enter  the  sugges- 
tion nunc  pro  tunc.  The  order  was  drawn  upon  read- 
ing the  rules  themselves,  without  further  affidavit. 


Hembrow  against  Bailey  and  Others. 

Is3tiDgf°the    fJ1RESPASS   f0t   aSSaulL     The    VCnUe    WaS  bid  ifl 

plaintiff  in  the  Somersetshire,  without  alleging  any  parish  or  place. 
menet.  The  The  4th  and  6th  pleas  justified  in  defence  of  the  pos- 
plea  justified     session  "  of  two  houses  of  two  of  the  defendants,  laid  to 

the  assault,  in 

defence  of  pos-  be  situate  in  the  county  aforesaid,"  Averment  qua  sunt 
session  of  a      eadem,  with  a  special  traverse  "  without  this  that  the  de- 

dwellinghouse,  4 

with  an  aver-  fendants  were  guilty  of  the  trespasses  elsewhere  than  in 

aredie  $aid  ^e  ^^  dwelling  house  situate  as  aforesaid."    Verifica- 

suppoted  tre$-  tion.  Special  demurrers  for  duplicity  in  professing  to  jus- 

wh^eof  the  ^  tify  the  trespasses,  and  also  traversing  their  commission 

said  plainciff  \n  any  other  place  than  that  in  the  justification — for 

hath  com-  .  .  ,      ,  , 

plained  against  traversing  what  cannot  properly  be  traversed — and 
fendaats  »*'  d  *or  COI,ta'n*ng  two  traverses  of  the  same  matter. 

concluded 

"  withouTThfe  Follett  in  support  of  the  demurrers.  The  averment 
that  defendant  '  qua  sunt  eadem?  sufficiently  includes  the  averment 
elsewhere  than  *hat  the  trespasses  justified  took  place  in  the  defend- 
d"  tJlr Said  ant's  ^we^n8  house,  and  not  elsewhere.  Courtney  v. 
house."  Satchwett  (a),  Hat grave  v.  Ward  (6),  cited  in  Serjeant 

«J!2d,i^L    WiUiams's  note  to  MeUor  v.  Walker,  2  Saund.  55.  a 

tne  qua  est  ea-  ' 

dem included  („)  Stra.  694.  (b)  Lutw.  1457. 

in  the  traverse 

the  place  laid  in  the  declaration,  and  that  the  plea  was  therefore  bad  on  special 

demurrer  for  surplusage  in  adding  a  special  traverse. 
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note  3  (a).  Then  on  special  demurrer  the  plea  is  bad  for 
surplusage  in  adding  the  traverse,  or  the  traverse  is 
immaterial,  and  the  same  consequence  follows. 

Erie  contrd.  This  action  being  transitory,  and  the 
parish  or  place  being  left  at  large  in  the  declaration, 
the  defence  was  local,  resting  on  the  assault  having 
taken  place  within  a  particular  house.  Then  the  tra- 
verse was  properly  added  in  terms  negativing  its  having 
occurred,  except  in  those  limits  only.  The  note  cited  from 
Williams  Sound.  5  b.  c.  shows,  that  the  course  of  the  pre- 
cedents is  in  favour  of  adding  the  traverse,  and,  among 
many  others,  cites  Madicin's  case  (ft),  Co.  Lit.  282,  b. 
Thomson  v.  Clark  (c),  Peacock  v.  Peacock  (d).  In  the 
same  note  Serjt.  Williams  adds,  that  on  that, account 
it  is  safe  and  proper  to  adhere  to  the  usual  course,  and 
cites  Benjamin  v.  Howells  (e),  where  on  the  authority 
of  Thompson  v.  Clark,  cited  by  Lee,  C.  J.  the  court  of 
K.  B.  held  a  plea  bad  for  want  of  a  traverse  of  the 
place  in  the  declaration,  though  qua  est  eadem  was 
averred*  That  case  occurred  in  18  G.  2.  long  after 
the  necessity  for  trial  by  a  jury,  partly  consisting  of 
hundredors  from  the  neighbourhood  of  the  vill  hud, 
had  been  taken  away  by  statute  4  Ann.  c.  16.  s.  6. 


1832. 


Hem  brow 

v. 
Bailey. 


Lord  Lyndhurst  C.  B. — Serjt.  Williams,  in  the 
note  quoted  (5  d),  shows  that  the  reasons  which  made 
the  traverse  necessary  in  the  ancient  precedents  being 
put  an  end  to  by  statutes  16  &  17  C  2.  c.  8.  and  4  J  fin. 
c.16.  s.  6.  it  is  now  reduced  to  mere  form,  and  suggests 
that  the  averment  of  ks  being  "  the  same  trespass"  is 

(a)  The  editors'  note  in  the  lost  edition,  5  «  n.  (p)  was  also  cited* 

(6)  1  Sid.  S93.  temp.  Cor.  S. 

(e)  Cro.  £1. 705. 

(d)  Id.  4«. 

(«)  2  Saund.  5dc,  from  MSS.  Scrju  Williams ;  1  Wits.  81,  &  C. 


V* 


1832. 

Hem  brow 
v. 

BAlLETf 
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sufficient  at  this  day,  as  including  in  itself  a  traverse  of 
the  place  in  the  declaration.  I  am  satisfied  that  the 
qua  est  eadem  is  sufficient,  and  that  it  was  unneces- 
sary to  superadd  the  special  traverse.  The  reason  for 
the  old  rule  having  passed  away,  it  ought  not  to 
govern  our  decision. 

Baylet  B.— All  the  facts  alleged  in  the  declaration 
are  traversable  as  to  time  and  place ;  then  this  plain- 
tiff  might  prove  an  assault  at  any  time  and  place.  But 
when  the  defendant  justifies  an  assault  at  a  particular 
house  and  place,  and  alleges  that  that  is  the  same 
trespass  as  is  above  complained  of,  does  not  that  alle- 
gation virtually  exclude  all  his  liability  at  any  other 
time  and  place  ?  If  So,  the  special  traverse  is  a  super- 
fluous repetition,  bad  on  special  demurrer. 

L 

The  defendant  was  allowed  to  amend  without 
costs,  by  striking  out  the  traverse. 

See  Stephen  on  Pleading,  1st  edit.  f04. 


Earl  of  Stirling  against  Clayton. 
The  plaintiff's  |^1  ASE  for  a  libel,  commenting  with  severity  on  cer- 

declaration        yy       . 

described  him  tain  claims  alleged  by  the  plaintiff  to  be  Earl  of 

&frj£Lr.  Ilw  S**rl*ngt  an£  as  such  to  create  Baronets  of  Nova  Scotia, 
defendant  and  to  grant  lands  in  Canada.  The  declaration  de- 
abatement  scribed  the  plaintiff  to  be  the  Right  Honourable  Alex- 
that  the  plain-  ander  Earl  of  Stirling,  and  afterwards  averred  that 

tiff  was  not,      *     -  ,  I.*!  ..  *.     * 

or  is,  Earl  of  S.  before  and  at  the  time  of  the  committing  of  the 
A  replication    grierances  the  said  plaintiff  was  and  still  is  Earl  of 

that  he  was,      °  r 

And  still  is,       Stirling.    Plea  io  abatement:    And   the  said  J.  C. 

Earl  of  5., 

concluding  to  the  country,  was  held  bad  on  demurrer,  for  default  of  stowing  bow 

he  claimed  that  dignity,  so  as  to  decide  the  mode  of  trial. 

Semble,  That  the  dignity  thus  claimed  must  be  taken  to  be  English,  the  christian 
and  surname  of  the  party  not  beiag  stated,  as  most  be  done  in  case  of  dignities  dot 
English, 


Clayton. 
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against  'whom  the  plaintiff  in  this  suit  hath  exhibited       1832r 
his  said  bill  by  the  style  and  title  of  Alexander  Earl  of     ^C^ 
Stirling,  in  his  own  person  comes  and  says,  that  at  the     Stirling 
time  of  exhibiting  bis  the  plaintiff's  said  bill,  be  tbe 
plaintiff  was  not  nor  now  is  Earl  of  Stirling*    Verifi- 
cation and  prayer  of  judgment  of  the  said  bill,  and 
that  the  same  may  be  quashed. 

Replication  averred,  that  the  said  plaintiff  was  and 
still  is  Earl  of  Stirling  in  manner  and  form  as  is  above 
alleged,  concluding  to  the  country. 

Demurrer  to  the  replication,  stating  for  causes,  that 
the  said  plaintiff  bad  not  in  his  said  replication  set 
forth  how  and  by  what  means  and  in  what  manner  his 
supposed  right  to  the  said  dignity  of  Earl  of  Stirling 
hath  accrued  to  him.  And  had  not  shown  to  the 
court  in  his  said  replication  how  and  in  what  manner 
he  himself  or  any  ancestor  of  his  attained  to  the  said 
dignity.  Nor  whether  or  not  he  is  Earl  of  Stirling  by 
creation,  or  by  writ,  or  by  descent,  or  how  otherwise. 
Nor  that  he  was  Earl  of  Stirling  at  the  time  of  exhi- 
biting his  bill. 

Hill  in  support  of  the  demurrer*  The  replication  is 
bad  for  concluding  to  the  country,  without  stating 
that  the  plaintiff  was  a  peer  by  descent  (a).  All  the 
precedents  show  that  that  or  some  other  mode  of  ac- 
quiring the  dignity  claimed  should  have  been  alleged 
by  tbe  plaintiff;  for  example*  were  the  plaintiff  a  peer 
by  writ,  the  writ  should  have  been  pleaded*  and  it 
would  be  triable  by  the  record  whether  he  had  taken 
his  seat  (6);  if  by  patent  of  parliament*  it  should  have 
been  set  out*  with  a  conclusion  "as  by  the  said  fetters 
remaining  of  record  appears/'  Blackmore  v.  Earl  of 

*      « 

(a)  Skinner,  520)  Com.  Dig.  lit.  Dignty.  (D). 
(6>  Co.  lit.  16  ft. 
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1832.        Wigtown  (a),  and  on  rejoinder  of  non  concessit  the  issue 
v^fcv-^/      would  have  been  triable  by  the  patent  itself.    The 

17      I      f 

Stirling     defendant  cannot  safely  take  issue  on  this  replication, 
«•  for  as  the  manner  in  which  the  dignity  is  claimed  is 

C I  AYTflW 

not  stated,  the  proper  conclusion,  and  consequently  the 
proper  mode  of  trial,  cannot  be  ascertained.  In  Rex  v. 
Cooke  (b),  the  plea  in  abatement  stated  that  defendant 
was  Lord  Stafford,  Baron  Stafford;  and  Mr.  Justice 
Bayley  said,  that  that  defendant  was  bound  to  show, 
not  only  his  right  to  a  peerage,  but  also  how  he  derived 
that  right.  The  cases  of  the  Countess  of  Rutland  (c), 
the  Countess  of  Shrewsbury  (d),  and  Lord  Aberga- 
venny (e)9  show  that  an  issue  whether  a  man  be  duke, 
earl  or  baron,  shall  not  be  tried  per  pais,  but  by  the 
record  by  which  it  appears  that  he  was  a  peer  of  par- 
liament. If  the  defendant  should  join  issue  on  this 
replication,  the  plaintiff  might  prove  himself  an  earl  of 
some  other  country,  unless  "  Earl"  can  be  said  to  be 
his  surname. 

Piatt  contra.  [Lord  Lpndhurst  C.  B.  Should  not 
the  plaintiff  have  stated  in  his  replication  how  he  was 
an  earl?  The  presumption  must  be,  that  an  English 
earldom  is  intended.  Bayley  B.  Must  not  a  name 
and  surname  be  given  to  a  plaintiff?  Then  if  a  name 
of  dignity  be  stated,  it  must  be  an  English  dignity  (/).] 
1st.  The  plea  is  bad  for  want  of  giving  a  better  writ,  as 
in  cases  of  misnomer.  [Lord  Lyndhurst  C.  B.  As  the 
defendant  says  the  plaintiff  has  no  title  at  all,  how  can 
the  plea  give  him  a  better  writ?  Bayley  B.  As  the 
defendant's  own  name  lies  within  his  knowledge,  it 
should  be  set  out  by  him.]    The  averment  in  the 

(it)  3  Wentw.  S95.  (6)  8  B.  &  C.  871.  (c)  6  Co.  55. 

(d)  U  Co.  94.  .     (e)Id.n. 

(/)  For  foreign  noblemen  are  named  esquires  here  unless  they  are 
knights,  2  Inst.  667. 
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declaration  that  the  plaintiff  is  Earl  of  Stirling,  should 
have  been  met  by  a  plea  in  bar,  and  not  by  this  plea, 
which  is  in  form  a  plea  in  abatement,  but  is  in  fact 
rather  in  bar  and  justification  of  the  alleged  libel; 
2dly.  If  this  is  considered  merely  as  a  plea  of  misno- 
mer, the  replication  may  be  supported,  for  Alexander 
Earl  of  Stirling,  at  the  beginning,  may  be  one  name; 
thus  in  Scotl  v.  Soans  (a),  the  words  "  Jonathan  other- 
wise John,19  were  held  to  be  one  christian  name  when 
prefixed  to  Soans  as  a  surname*  If  so  the  conclusion 
to  the  country  is  right.  The  plea  does  not  allege  him 
to  be  a  peer  of  the  realm. 


18S2. 

Earl  of 
Stirling 

v. 
Clayton. 


Lord  Lyndhurst  C.  B. — The  name  is  treated  in 
the  declaration  as  a  name  of  English  dignity,  and  the 
plea  and  replication  adopt  it  as  such.  Were  it  other- 
wise the  plaintiff  is  not  described  rightly  in  the  decla- 
ration, for  he  should  have  been  described  by  his 
christian  and  surname  (&).  Then  as  it  is  not  stated  to 
be  a  foreign  or  other  title,  the  court  must  assume  it  to 
be  English:  nor  is  the  defendant  prevented  from 
pleading  in  abatement  to  the  style  and  title  assumed 
by  the  plaintiff  in  the  action,  because  it  is  also  averred 
in  the  declaration  that  he  was  and  still  is  Earl  of 
Stirling* 

Bayley  B. — The  existence  of  a  foreign  dignity,  or 
of  a  right  to  it,  is  triable  by  a  jury ;  and  the  declaration 
might  state  the  name  and  surname  of  the  party,  fol- 
lowed by  his  title  of  earl,  &c.  of  some  place  without 
the  kingdom  of  England;  but  though  a  plea  in  abate- 
ment must  in  ordinary  cases  give  a  better  writ,  it  is  also 
a  rule  that  where  a  fact  lies  peculiarly  within  the  know- 
ledge of  the  opposite  party,  that  party  must  allege  it  in 
pleading,  and  less  particularity  of  statement  is  required 


(a)  3  East,  111. 


(&)  See  onto,  p.l56,n.(/). 
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ism. 

Earl  of 
Stirling 

Clayton. 


from  the  party  who,  though  not  so  cognizant  of  it,  is 
died  on  to  allege  it  in  pleading.  Here  the  plaintiff 
must  know  how  he  claims  the  dignity  and  what  it  iff, 
nor  can  the  defendant  be  compelled  to  state  by  his 
plea  how  the  plaintiff  ought  to  be  described.  The 
plaintiff's  averment  in  the  declaration  of  his  being 
Earl  of  Stirling  does  not  alter  the  case,  though  it  may 
put  him  in  difficulty  as  to  a  trial  before  a  jury. 


Plait  had  leave  to  amend  on  payment  of  costs. 


Slack  qui  tarn  against  Wilkin. 

An  attorney     T\EBT  for  penalties*    The  first  count  was  framed  on 

SmK  bT  *2  G'  &  c-  *&  '■•  12-  for  *ctin8  as  the  attorney  at 

fore  1815,  and  a  court  of  general  quarter  sessions  of  the  peace  of  our 

his  create   lord  &e  now  ^ing*  held  at  Cambridge,  for  the  county 
yearly,  ne-       cf  Cambridge,  with  respect  to  a  matter  of  a  criminal 

elected  to  do  ,    .  .  „ 

so  for  the  year  nature,  not  being  then  admitted  an  attorney  in  any  of 
V^^fSj?0!??  hi*  majesty's  courts  of  record.    The  second  count  was 

ber  1816,  but  *      J 

afterwards 
continued  to 
take  it  out  re- 
gularly.   He 
practised  at 
the  quarter 
sessions  in 

that  his  admis-  the  payment  of  the  stamp  duty,  whereby  his  admission 
sion  and  inrol-  aQ(}  inrolment  became  void ;  and  that  he  afterwards 

ment  being 

void  by  37  G.  acted  as  an  attorney  of  the  general  quarter  sessions, 

hVwa? liable  w^  resPect  *°  a  matter  of  a  criminal  nature;  not 

for  the  penal-  having,  after  such  admission  became  null  and  void, 

byVsG. 2. c  been  admitted  or  readmitted  an  attorney.    Another 

46.  s.  12,  on 

persons  not  admitted  as  attornies,  but  practising  ns  such  at  the  quarter  sessions.  ( 
Quarter  sessions  how  described  in  pleading. 


on  the  above  enactment,  and  also  on  37  G.  3.  c.  90. 
s.  31.,  and  charged  the  defendant  that  having  been 
admitted  and  inrolled  an  attorney,  he  did  not,  between 
15  November  1815,  and  16  November  1816,  obtain  ft 
certificate  from. the  commissioners  of  stamps. to  denote 
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count  stated,  that  the  defendant  having  been  admitted      ,188$. 


Starts  Seijt  moved  according  to  the  leave  reserved. 
The  plaintiff  seeks  to  recover  penalties  on  22  G.2. 
c  46.  s.  12.  as  blended  with  37  G.  3.  c.  90.  s.  31. 
which  avoids  the  admission  and  inrolment  of  an  attor* 
ney  who  neglects  to  obtain  his  yearly  certificate. 
But  the  two  statutes  were  passed  with  totally  differ- 
ent objects.  The  first  was  to  prevent  unqualified 
persons  from  practising  at  the  quarter  sessions,  and 
the  second  for  the  purposes  of  revenue.  In  the 
penal  part  of  22  G.  2>  c  46.  s.  12.,  the  worda  are 
"every  person  not  being  admitted  and  inrolled  as 
aforesaid/*  here  the  defendant  was  admitted  and  in- 
rolled.  [Lord  Lyndhurst  C.  B.  Supposing  the  case 
to  stand  on  22  G.  2.  alone,  and  that  the  plaintiff  had 
himself  applied  to  get  his  name  off  the  roll/  and  had 
done  so,  could  lie  have  practised'  without  incurring 
liability  to  penalties  ?  The  only  question  in  the  case  is 
the  omission  in  the  penal  clause  of  the  words  "  con- 
tinuing inrolled  as  aforesaid/'  previously  inserted  in  the 
enacting  clause.] 

Storks  then  urged  objections  to  particular  counts, 
which  the  court  rejected,  on  the  ground  that  as  some 
of  them, were  good  the  verdict  might  be  entered  on 


and  broiled,  but  not  being  continued  on  the  roll,  prac» 
tised.  Ax  the  trial  before  Tindal  C.J.  at  the  last  * 
Cambridgeshire  assizes,  two  acts  of  practising  at  the  Wrist*. 
Cambridge  quarter  sessions  in  18312  were  proved,  and 
the  plaintiff  had  a  verdict  for  two  penalties  of  SQL  each, 
but  the  defendant  had  leave  to  move  to  enter  a  nor*- 
rait  The  defendant  was  admitted  an  attorney  and 
unrolled  long  before  November  1815,  and  had  regu- 
larly taken  out  his  certificate  up  to  that  time,  but 
neglected  to  do  so  in  the  year  ending  November  1816, 
once  which  he  had  again  taken  it  out  yearly. 
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1833.  Mantel  took  nothing  by  his  motion. 

Johnson  jn  Pangden  v.  KeUy  the  same  rule  was  laid  down 

House.  on  the  same  day. 


Street  against  Lord  Alvanlby. 
In  order  to       /^ODSON   applied    for    a  distringas,  but  his  afR- 

trin3^  athl8  dav5t  did   n0t  State    tllat  the  PaFt'V  attemPting  to 

party  attempt-  serve  the  writ  had  left  a  copy  of  it  with  the  person  he 
the  writ  of  saw  a*  ^ie  defendant's  dwelling-house,  on  the  last  time 
summons  must  he  called  there  in  order  to  serve  it. 

leave  a  copy 
of  it  at  the 

dwelling  house      Bayley  B. — In  order  to  obtain  a  distringas,  a  copy 

of  the  defend-  °     '  rj 

ant.  of  the  process  should  always  be  left.    The  court  ought 

not  to  be  satisfied  with  notice  of  an  inferior  description, 
for  the  party  who  attempts  to  serve  the  writ  has  the 
opportunity  of  giving  the  defendant  the  best  notice  of 
the  object  of  his  call,  by  giving  a  copy  of  the  writ  to 
the  party  he  sees  at  the  defendant's  house. 

Writ  refused  (a). 

The  copy  of  the  fa)  *n  HM  *•  Afmt/fi  nnd  another  case  writs  of  distringas  were  moved 
writ  of  summons  for  by  Petersdorff  and  Price  in  Foster  term  1833,  on  the  20th  April.     In 

the  third  d  v  at  one  case*  *ne  C0M  °^  lnc  wr'*  °^  *l,mmons  had  been  left  at  a  third  call, 

the  last  call  for    which  took  place  on  the  second  day  ;  and  in  the  other,  at  the  second  call. 

the  purpose  of 

serving  the  de»         _  . 

fendant  with  Bayley  B.  (sitting  alone)  refused  to  grant  the  distringas  as  prayed,  on 

the  summons,       the  ground  that  the  defendant  was  entitled  to  all  the  eighth  day  to  appear 

or  no  distringas  .  .  *         ,        .  ,-..  •  ,,* 

will  be  granted.  ,n»comPl,te«  from  that  day  on  which  the  service  was  completed ;  but  gave 

leave  to  Price  to  renew  his  application,  if  any  case  could  be  found  to  show 

that  it  was  not  imperative  that  the  copy  should  be  left  at  the   third  call 

only. 
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1833. 
Brian  against  Stretton. 

A   Copy  of  a  writ  of  summons  had  been  left  at  tbe  Eight  days 
defendant's  dwelling-house,  after  three  unsuccess-  J™"81  ^Pf6 
ful  attempts  to  serve  it  personally.    Five  days  after  when  the  per- 
leaving  the  copy,  Chambers  moved  for  a  distringas  un-  Jempted  to" 
der  8  W.  4.  c.  39.  s.  3.  stating  that  doubts  had  arisen  serve  process 
as  to  the  time  when  the  motion  might  be  made.    For  defendant's 
since  2  Will.  4.  c.  39.,    the  return,  instead  of  being  dwellioghouse, 

•  °  and  left  a 

made  on  a  day  certain,  as  by  the  old  process,  is  to  be  copy  of  pro- 
calculated   from  tbe  day  of  its  service,  and  the  de-  ^t't'n'  "Vli 
fendant  is  to  appear  in  eight  days  from  the  time  of  be  granted. 
such  service.      The  question  was,  when  the  service 
was  complete?    From  section  2  and  the  schedule,  it 
might  rather  be  inferred  that  the  motion  was  too  early. 

On  the  2?d,  Pri&  mentioned  Fraser  v.  Cote,  9  Bingli.  364. 

Per  Curiam.  (Lyndhurst  C.  B.  Baylty  and  Gurney  Bs.)  It  is  necessary 
to  establish  an  uniform  practice  on  this  subject  under  the  new  act  t  rV.  4. 
c  39.  s.  3.  The  general  role,  as  stated  by  Mr.  Manning  in  his  Practice, 
1st  ed.  23.  was,  that  there  should  be  three  calls  at  tbe  defendant's  dwelling 
house,  and  that  a  copy  of  the  writ  of  summons  should  be  left  at  the  last  call, 
which  roust  then  hate  been  made  on  the  return  day  of  the  writ.  We  will 
cooler  whh  the  other  judges. 

On  the  24th  Lord  Lyndhurst  said/'  All  the  courts  concur  in  opinion  that 
the  service  of  the  copy  of  the  writ  of  summons  should  be  on  the  third  day, 
at  the  time  the  last  call  takes  place." 

Writs  refused. 

On  the  96th  Godson  moved  for  a  distringas,  the  copy  of  the  writ  having 
beep  left  at  the  time  of  the  first  call. 

Gun  my  B. — The  Court  has  held  that  the  copy  cannot  be  left  till  the 
third  time,  in  order  that  the  defendant  may  not  be  misled  as  to  the  time  in 
which  he  must  appear  ;  for  he  is  to  have  eight  days  from  the  time  of  the 
service :  now  that  is  not  complete  till  the  third  call. 

Writ  refused. 

m2 


Brian 
v. 
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1832.  Bayley  B. — The  defendant  is  allowed  eight  days  to 

enter  an  appearance  after  the  service  of  the  writ  of 
summons;  which  eight  days,  in  cases  where  he  cannot 
Stretton.  be  personally  served,  are  to  run  from  the  day  on  which 
the  person  who  attempted  to  serve  process  last  called 
at  the  defendant's  dwelling-house  and  left  a  copy  of 
process.  The  eight  days  ought  to  be  calculated  from 
that  time,  for  that  is  to  a  certain  extent  service;  and  is 
that  source  upon  which  the  distringas  is  permitted  to 
issue. 

The  other  Barons  concurred. 

Writ  refused  (a). 

(a)  See  Johnson  ?•  House,  161. 


Nicholson  and  Others  against  Paget. 

The  following     a  SSUMPSIT  on  a  guarantie  to  the  plaintiffs,  dis- 
agree to  be  tillers,  who  had  been  applied  to  by  one  Lerigo  to 

answerable  for  furn;sh  hjm  wkh       irjtg 
the  payment  r 

hi  case  L.fdoes      "  Mr.  Nicholson, 

notnayforthe  « sir,  184,  Piccadilly,  25  May  18^0. 

gin  &c.  he 

receives  from        "  I  hereby  agree  to  be  answerable  for  the  payment 

you\hel  Pay     °f  50L  for    Thoma8  Lerigo.    In  case  Thomas  Lerigo 
amount,"  is     does  not  pay  for  the  Gin,  &c.  he  receives  from  you,  I 

not  a  continu-      .n  Ai_  *.  t  o 

ing  guarantie.   W,U  Pay  you  the  amount.        I  am,  &c. 

"  Richard  Paget." 

The  facts  proved  at  the  trial  at  the  London  sittings 
in  last  Trinity  term,  before  Gurtiey  B.  were,  that  on 
the  day  after  the  guarantie  was  given,  gin  of  30/.  value 
was  delivered  by  the  plaintiffs  to  Lerigo;  that  other 
supplies  to  the  amount  of  270/.  were  delivered  to  him 
between  that  day  and  19th  July  1831,  all  which  were 
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paid  for  with  the  exception  of  31/.,  which  remained       1832. 
in  arrear  from  Lerigo  at  the  latter  day.    The  amount      *L*%"*-j' 

__  ^NICHOLSON 

of  each  supply  had  been  always  kept  under  50/.    The    and  others 

defendant  contended  for  a  nonsuit  on  the  ground  that       _  Va 

r  Paget. 

this  was  not  a  continuing  guarantie :  Melville  v.  Hay- 
den  (a).  The  plaintiff  replied  that  it  was,  and  cited 
Mason  v.  Pritchardijb),  and  Merle  v.  Wells  (c).  The 
plaintiff  was  nonsuited,  with  leave  to  move  to  enter 
a  verdict  for  31/.  A  rule  having  been  obtained  accord- 
ingly, 

Uoyd  showed  cause.    A  guarantie  should  be  con- 
strued according  to  the  intention  of  both  the  guarantor 
and  guaranteed ;  and  as  the  defendant  is  to  reap  no 
distinct  benefit  from  his  contract,  it  must  be  limited  to 
his  intent  as  apparent  on  the  face  of  it.     Then  the 
presumption  is,  that  he  did  not  mean  to  extend  his 
liability   beyond  the  single   sum  actually  expressed. 
Melville  v.  Hayden  is  strongly  in  the  defendant's  fa- 
vour, and  must  rule  this  case.    There  the  defendant 
guarantied  "  the  payment  of  Mr.  A.  M.,  to  the  extent 
of  60/.  at  quarterly  account,  bill  two  months,  for  goods 
to  be  purchased  by  him  of  the  plaintiffs."    In  that 
case  Bayley  B.  after  remarking  that  the  words  "  quar- 
terly account"  did  not  vary  it,  and  only  meant  that  at 
whatever  time  the  goods  might  have  been  delivered, 
the  account  for  them  should  be  rendered  quarterly, 
added,  "  A  party  who  takes  a  guarantie  of  this  sort 
should  carefully  provide  that  there  are  words  in  it  ex- 
pressive of  its  being  a  guarantie  for  goods  to  be  fur- 
nished by  him  from  time  to  time ;"  (cQ  and  Mason 
y.  Pritchard  was  said  to  have  gone  as  far  as  possible. 
But  the  guarantie  there  held  to  be  continuing  was 
given  "  for  any  goods  he"  (the  plaintiff)  "  hath  or 

(a)  3D.&  AM.  593>        (&)  1*  &ut,  2«7.         (c)  2  Camp.  413. 
(d)  Aud  see  per  Bert  C.  J.  in  Evans  v.  Whyle,  5  Bing.  485. 
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may  supply."  So  in  Merle  v.  Wells,  and  Bottom  v. 
Bennett  (a),  guaranties  for  "  any"  goods  furnished  were 
held  continuing  guaranties ;  and  Lord  Etienborough's 
opinion  in  the  latter  case  rested  on  that  word.  Mar- 
grave v.  Smee  (ft),  one  of  the  latest  cases,  is  quite  dis- 
tinguishable* [Bayley  B.  The  guarantie  there  held 
to  be  continuing  was  to  pay  for  goods  to  be  delivered 
according  to  the  "  custom  of  trading"  between  the  par- 
ties supplied  and  the  plaintiff';  that  being  shown  to  be 
the  giving  every  month  acceptances  at  three  months, 
for  the  amount  of  the  monthly  supplies.  That  case 
turned  on  "  the  custom  of  trading."]  Here  there  is  no 
relationship  or  course  of  dealing  from  which  the  infer- 
ence can  be  drawn  that  this  guarantie  is  continuing. 
The  surety  here  fixes  the  amount  guaranteed,  and  in 
respect  of  what,  viz.  of  the  gin  furnished;  as  it  seems, 
at  one  time.  [Bayley  B.  "  For  the  gin,  &c"  may 
mean  for  whatever  gin.]  The  Court  will  not  extend  the 
defendant's  liability,  by  holding  this  to  be  a  continuing 
guarantie,  unless  required  to  do  so  by  express  and 
manifest  terms  on  the  face  of  it,  showing  such  an  inten- 
tion by  the  defendant;  Melville  v.  Hay  den. 


Jervis  and  Godson  contra.  Chief  Justice  Tindal,  in 
Hargreave  v.  Smee,  does  not  state  the  intention  of 
the  defendant  to  be  the  test  whether  the  guarantie  is 
or  is  not  a  continuing  guarantie,  but  having  stated  the 
question  to  be,  what  is  the  fair  import  to  be  collected 
from  the  language  used  in  the  guarantie,  says,  that  as 
well  in  that  as  in  other  instruments,  if  the  party  exe- 
cuting it  leaves  any  thing  ambiguous  in  his  expressions, 
such  ambiguity  must  be  taken  most  strongly  against 
himself.  Mason  v.  Pritchard  is  an  authority  that  the 
words  of  a  guarantie  are  to  be  taken  as  strongly  against 
the  party  giving  it  as  the  sense  of  them  would  admit. 


(a)  3  Camp.  320. 


(b)  6  Bing.  244, 
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w  Receives"  must  mean  "  habit  of  receiving.*'  The  in- 
strument may  be  read  in  distinct  sentences,  and  if  they 
are  transposed  it  will  appear  that  the  defendant  agrees 
to  pay  for  the  amount  of  the  gin,  and  then  limits  the 
amount  by  agreeing  to  be  answerable  for  the  payment 
of  SOL  by  Lerigo.  Then  his  liability  remained  for  gin 
which  might  from  time  to  time  be  furnished,  till  notice 
giren  to  put  an  end  to  the  contract.  See  per  Wood 
B.  (a)  in  Mason  v.  Pritekard;  and  Simpson  v.  Man- 
ley  (b).  [Bayley  B.  In  the  latter  case  the  limits  of 
responsibility  were  expressed;  in  this  it  is  doubtful 
whether  there  was  a  limit  or  not.  The  distinctions  are 
▼ery  nice,  and  we  are  desirous,  as  far  as  we  can,  to  lay 
down  a  general  rule.    We  will  consider  our  judgment.] 


1882. 

Nicholson 

and  Others 

v. 

Paget. 


The  judgment  of  the  court  was  afterwards  delivered 
by 

Bayley  B.  (c) — The  question  in  this  case  was,  whe- 
ther the  guarantie  was  a  continuing  guarantie,  or 
whether  it  had  terminated  by  the  payment  of  50/.? 
The  language  of  the  instrument  is  in  these  words: — 
"  Sir,  I  hereby  agree  to  be  answerable  for  the  payment 
of  50/.  for  T.  Lerigo.  In  case  T.  Lerigo  does  not  pay 
for  the  gin,  &c.  which  he  receives  from  you,  I  will 
pay  you  the  amount.'* 

Now  this  is  a  contract  of  guarantie,  which  is  a  con- 
tract of  a  peculiar  description ;  for  it  is  not  a  contract 
which  a  party  is  entering  into  for  the  payment  of  his 
own  debt,  or  on  his  own  behalf,  but  it  is  a  contract 
which  he  is  entering  into  for  a  third  person;  and  we 
think  that  it  is  the  duty  of  the  party  who  takes  such  a 
security  to  see  that  it  is  couched  in  such  words  as  that 
the  party  so  giving  it  may  distinctly  understand  to  what 
extent  he  is  binding  himself.    The  language  of  the 


(«)  At  Niii  Pritu,  12  East,  228. 

[b)  Ante,  Vol.  IL  86.  (c)  Lord  Lyndhunt  was  in  equity. 
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first  part  of  this  guarantie  is,  "  I  hereby  agree  to  be 
answerable  for  the  payment  of  50/.  for  T.  Lerigo" 
Now  these  words  would  prima  facie  import  that  the 
party  giving  the  guarantie  would  be  answerable  for  the 
payment  by  T.  Lerigo  of  50/.  and  no  more.  Then,  is 
this  engagement  extended  by  the  subsequent  words, 
"  in  case  T.  Lerigo  does  not  pay  for  the  gin,  &c.  which 
be  receives  from  you,  I  will  pay  you  the  amount?" 
Now  these  latter  words  do  not  profess  to  over-ride  any 
particular  period  of  time.  This  guarantie,  therefore, 
must  either  be  applicable  to  an  indefinite  time  and  de- 
terminable by  notice,  or  be  confined  to  the  payment  of 
the  first  sum  of  50/.  that  becomes  due;  and  we  think 
that  it  is  not  applicable  to  an  indefinite  time,  but  is 
limited  to  the  payment  of  the  first  50/.!  and  is  not  a 
continuing  guarantie.  The  case  which  comes  near- 
est to  the  present  is  the  case  of  Melville  v.  Hayden. 
There  the  words  were,  "  I  engage  to  guarantee  the 
payment  of  Mr.  Amos  Moulden,  to  the  extent  of  60/., 
at  quarterly  account,  bill  two  months,  for  goods  to  be 
purchased  by  him  of  William  and  David  Melville.*9 
That  language  was  fully  as  strong  as  the  language  in 
the  present  case.  There  it  was,  "  I  engage  to  gua- 
rantee, &c.  to  the  extent  of  60/.  Here  it  is,  "  I  agree 
to  be  answerable  for  the  payment  of  50/."  The  court, 
however,  in  that  case  held,  that  as  soon  as  Moulden 
had  paid  to  the  extent  of  60/.  the  guarantie  was  at  an 
end.  The  distinction  is  and  must  be  minute  between 
those  cases,  where  the  guarantie  has  been  held  to  be  a 
continuing  guarantie,  and  those  where  it  has  been  held 
to  be  limited.  In  Mason  v.  Pritchard  the  words  are* 
"  for  any  goods  he  hath  or  may  supply  W.  P.  with,  to 
the  amount  of  100/."  The  meaning  seems  to  be,  not 
to  limit  the  liability  to  the  extent  of  the  payment  of 
100/.,  so  that  such  liability  should  not  continue  after 
the  time  when  that  sum  should  have  been  paid,  but 
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that  the  party  giving  the  guarantie  was  willing,  if  not 
called  on  for  more,  to  be  answerable  to  that  extent  at 
any  time.  In  Merle  v.  Wells  the  words  were,  "  for 
any  debt  be  may  contract  for  his  business  as  a  jeweller, 
not  exceeding  100/.,  after  this  date.19  These  words 
point  out  the  extent  to  which  the  surety  is  willing  to 
go  in  paying,  debts  contracted  for  goods  for  the  carry- 
ing on  of  the  business.  Hargreace  v.  Smee  is  the  last 
case  applicable.  Its  words  were,  "  I  guarantee  the 
payment  of  goods,  to  be  delivered  in  umbrellas  and 
parasols,  to  J.  and  E.  A.  S.,  according  to  the  custom 
of  their  trading  with  you,  in  the  sum  of  300/."  The 
meaning  is  not,  if  you  will  supply  to  the  extent,  but, 
I  will  be  answerable  to  the  extent ;  and  the  extent  of 
200/.  is  not  to  point  out  the  extent  to  which  the  goods 
should  be  from  time  to  time  supplied  under  that*  gua- 
rantie, but  to  point  out  the  extent  to  which  the  surety 
will  be  willing  to  pay  on  this,  as  a  continuing  guarantie. 

In  the  present  case  the  fair  meaning  of  the  words  in 
the  first  part  of  this  guarantie,  "  I  will  be  answerable 
for  the  payment  of  50/.  for  Lerigo"  is,  that  I  will  be 
answerable  that  Lerigo  shall  pay  you  to  the  extent  of 
50/.  for  goods  to  be  furnished.  On  the  facts  of  the 
case,  this  might  probably  be  the  understanding  between 
the  parties;  here  is  a  young  man  starting  in  business; 
you  may  supply  him  with  goods  to  the  amount  of  50/., 
for  his  paying  which  I  am  answerable;  afterwards  you 
can  see  how  he  goes  on,  and  whether  you  approve  of 
his  mode  of  carrying  on  his  business,  and  of  his  pay- 
ments; and  you  will  continue  to  supply  him  or  not* 
accordingly.  The  subsequent  part  of  the  guarantie 
does  not  extend  this  responsibility ;  it  limits  and  qua- 
lifies the  previous  part  of  the  contract. 

This  decision  will  be  attended  with  beneficial  conse- 
quences. It  is  not  unreasonable  to  expect,  from  a 
party  who  is  furnishing  goods  on  the  faith  of  a  gua- 
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rantie,  that  be  will  take  the  guarantie  in  terms  which 
shall  plainly  and  intelligibly  point  out  to  the  party 
giving  it  the  extent  to  which  he  expects  that  the  lia- 
bility under  it  is  to  be  carried.  The  guarantie  in 
this  case  does  not  clearly  and  intelligibly  point  out  to 
the  party  giving  it  to  what  extent  his  liability  is  to  be 
carried.  We  are  therefore  of  opinion  that  the  rule  for 
entering  a  nonsuit  should  be  discharged. 


Rule  discharged  («). 

(a)  And  see  Kirby  and  others  v.  Duke  of  Marlborough,  2  M.&S.  18; 
Hassell  v.  Long,  ibid.  363. 


The  plaintiff 
was  tenant  to 
the  defendant 
from  year  to 
year.    The  de- 
fendant then, 
by  agreement 
in  writing, 


John  against  Jenkins. 

"DEPLEVIN.       Four  counts  for  takings  in  four 
different  places,  the  first  two  only  being  parts 


of  the  lands  demised.  The  avowries  to  the  first  two 
counts  were  for  rent  in  arrear,  some  of  them  stat- 
ing the  demise  to  have  been  at  the  annual  rent  of 
signed  by  both  71/,  15$#  reserved  yearly,  and  others  at  a  similar  rent, 
defendant,  lets  payable  half  yearly.  The  avowries  to  the  third  and 
the  farm  to      j^   counts  stated  rent  to  accrue  due  as  before,  and 

the  plaintiff  on 
new  terms 

therein  stated,  the  rent  to  be  fixed  by  valuation  of  two  arbitrators,  and  sureties  for 
its  payment  to  be  found  by  plaintiff.  The  arbitrators  never  fixed  the  amount  of 
rent;  no  sureties  were  ever  given,  nor  was  rent  ever  paid  after  the  making  the  agree- 
ment. Held,  that  though  the  instrument  contained  words  of  present  demise,  it  did 
not  operate  as  a  lease,  but  only  as  a  negotiation  for  a  lease,  which  did  not  deter- 
mine the  former  tenancy. 

A  plea  in  bar  to  an  avowry  stated  that  only  16/.  was  due  for  rent,  and  then 
pleaded  a  tender  of  that  sum.  The  proof  was,  that  only  15/.  16*.  was  tendered. 
Held,  a  fatal  variance,  though  only  the  latter  sum  was  proved  to  be  due  for  rent. 

Semble:  The  jury  may  decide  on  the  question  of  fraud  or  not,  in  a  removal  of 
goods  off  demised  premises,  though  it  be  admitted  that  it  took  place  in  order  to 
avoid  a  distress. 
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then  alleged  that  the  goods  had  been  fraudulently       1832. 
removed  from  the  demised  premises  to  avoid  a  distress 
for  such  rent  (a). 

The  plaintiff,  as  to  the  avowries  to  the  first  two 
counts,  pleaded  in  bar,  1.  Non  tenuit.  2.  Rieus  in 
wrrere,  3.  Riens  in  arrere  beyond  the  16/.,  and  a 
tender  of  161.  Same  pleas  in  bar  to  avowries  to  two 
last  counts,  and  also  traversing  the  fraudulent  removal* 
The  replications  joined  issue  on  all  the  pleas  in  bar, 
and  denied  the  tender  of  16/.  residue  of  the  rent  in 
those  avowries  mentioned. 

About  August  1827,  plaintiff  agreed  with  defendant 
to  take  his  farm  from  the  Michaelmas  following  at 
71/.  15*.  per  annum,  as  stated  in  the  avowries!  and  paid 
one  year's  rent  due  Michaelmas  1826.  Before  Lady-day 
1829,  the  defendant  gave  the  plaintiff  a  notice  to  quit 
at  Michaelmas,  but  the  following  agreement  was  after- 
wards made: — "  An  agreement  made  between  22.  Jen- 
tins  and  D.  Jones,  about  lAettyr  Nenadd  farm,  from 

(a)  The  3d  avowry  was  as  follows: — Aud  because  the  sum  of  31/,  13«. 
of  the  rent  last  aforesaid,  en  the  £9th  September  1829,  and  from  thence 
until  and  at  the  sard  times  when  &c,  was  due  and  in  arrear  from  the  said 
plaintiff  to  the  said  defendant ;  and  because  the  aaid  cattle  &c,  in  the 
*aid  3d  and  4th  counts  mentioned,  before  the  said  times  when  &c,  after  the 
rent  last  aforesaid  became  due  and  payable,  to  wit,  on  the  said  30  September 
16*9,  were  wrongfully,  fraudulently,  and  unjuttiy  removed  ana)  taken  by  the 
said  plaintiff  fiim  and  out  ef  the  messuage  and  h*dt  so  demised  by  the  said 
defendant  to  the  said  plaintiff  as  last  aforesaid,  with  intent  wrongfully  and 
unjustly  to  defraud  the  said  defendant  of  the  said  last  mentioned  rent, 
and  to  deprive  him  of  the  benefit  of  distraining  for  the  same;  and  also 
becaose  the  said  last-mentioned  cattle  &c,  were  afterwards,  to  wit,  on  &e>, 
put  and  placed  by  the  said  plaintiff  into  the  aaid  places  in  which  &c.,  In 
the  said  3d  and  4th  counts  mentioned,  defendant  well  avows  the  taking  of 
the  said  last-mentioned  cattle  &c.  in  the  said  places  in  which  etc.,  in  those 
counts  mentioned,  and  justly  fitc,  at  the  said  times  when  &c,  the  same 
being  within  30  days  next  after  the  said  fraudulent  removal  of  the  said 
last-mentioned  cattle  &c  from  and  out  of  the  said  last-mentioned  mannagfe 
and  lands,  so  demised  as  last  aforesaid  by  the  said  defendant  to  the  said 
plaintiff,  for  and  in  the  name  of  a  distress  for  the  rent  so  being  due  and  in 
arrear  &c. 
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1832.  year  to  year-  He,  the  said  E.  Jenkins,  lets  the  farm 
to  2).  Jones  at  the  valuation  of  two  disinterested  persons 
to  be  chosen  by  each.  D.  Jones  when  leaving  the 
farm  is  to  leave  the  crop  behind  at  the  valuation  of  two 
like  persons,  to  be  chosen  by  each.  D.  Jones  agrees  to 
give  four  loads  of  lime  to  every  five  Winchester's  of 
barley  he  sows  in  every  field  he  lays  down,  and  to 
leave  the  meadow  land  not  laid  down  without  the 
consent  of  the  landlord,  and  to  keep  the  houses  in 
repair.  D.  Jones  is  to  give  two  sureties  to  answer  for 
the  rent,  and  agrees  to  do  nothing  to  injure  E.Jenkins 
as  to  his  lease.  The  above  valuation  is  to  take  place 
in  determining  the  rent  for  this  year  1829,  and  the 
time  to  come.  Dated  29  July  1829."  (Signed  by  the 
plaintiff  and  defendant  in  presence  of  three  attesting 
witnesses,  and  stamped  with  an  agreement  stamp.) 
The  "  valuers"  chosen  did  not  appoint  an  umpire,  and 
disagreed,  accordingly  no  valuation  was  made,  no  rent 
fi*ed  or  sureties  given;  the  distress  was  on  30  Septem- 
ber 1829,  for  rent  due  on  the  29th.  At  the  trial 
before  Holland  B.  at  the  last  Carmarthenshire  spring 
assizes,  the  plaintiff  had  a  verdict  on  the  issues  joined 
on  non  tenuit,  on  the  ground,  as  held  by  the  learned 
judge,  that  the  old  tenancy  was  at  all  events  determined 
by  the  agreement,  and  therefore  that  the  avowries  in 
which  it  was  relied  on  could  not  be  supported. 

As  to  the  issues  on  the  tender,  the  sum  proved  to 
have  been  tendered  was  only  15/.  16*.,  but  as  only  that 
sum  appeared  due  for  rent  at  the  time,  the  defendant 
had  a  verdict  on  them. 

On  the  issues  involving  the  question  of  fraudulent 
removal,  the  plaintiff's  counsel  first  admitted  that  the 
removal  took  plac^  by  night  and  to  avoid  the  dis- 
tress (a),  and  then  proceeded  to  ask  the  jury  whether 

(o)  The  removal  need  not  be  clandestine  as  well  as  fraudulent,  vis.  in 
turning  over  tbc  landlord  to  the  barren  right  of  suing  for  his  rent,  see 
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they  would  not  be  of  opinion  that  the  tenant  removed       1832. 
the  goods  under  a  belief,  that  as  the  old  holding  would 
expire  under  the  notice  to  quit,  and  no  new  rent  had 
been  fixed,  a  distress  would  not  be  lawful  (a),  and  that 
he  was  therefore  entitled  to  remove  his  property  in  order 
to  prevent  it  from  being  wrongfully  seized.    The  de- 
fendant's counsel  answered,  that  the  admission  with 
which  the  other  side  set  out,  precluded  any  other  topic 
from  being  left  to  the  jury,  because  every  removal  made 
to  avoid  a  distress  constituted  a  "  fraudulent"  removal 
within  11  G.  2.  c.  19.  s.  1.,  and  entitled  the  landlord  to 
distrain  the  goods  removed  elsewhere  within  SO  days. 
The  learned  baron  left  it  to  the  jury  to  say,  whether 
the  plaintiff  removed  the  goods  under  a  belief  that 
they  were  not  of  right  distrainable  by  the  defendant; 
or  whether,  having  no  doubt  of  the  defendant's  right  to 
distrain  them,   he  removed  them  with  a  fraudulent 
intention  to  defeat  a  rightful  distress?    The  plaintiff 
had  a  verdict.    The  removal  having  taken  pface  two 
days  before  Michaelmas,  when  the  half  year's  rent 
distrained  for  became  due,  the  plaintiff  contended  at 
the  trial  that  the  statute  11  G.  2.  c.  19.  did  not  extend 
to  such  a  removal ;  but  as  it  was  afterwards  found  that 
some  rent  due  at  Lady-day  was  still  in  arrear  at  the 
time  of  the  removal,  and  the  verdict  was  for  the  plain- 
tiff, that  point  was  not  argued  in  banc  (b).    Both  par- 

Opperman  v.  Smith,  4  D.  &  R.  S3;  Back  v.  Meats,  5  M.  &  S.  200 ;  Stanley  v. 
Wharton,  9  Pri.  301;  Lytter  v.  Brown,  3  D.  &  R.  501 ,  contravening  Watton 
T.Afcm,  3Esp.R.15. 

(a)  See  Jmmer  v.  CUgg  and  Others,  1  Moody  &  Rob.  213 ;  cor.  Parke  J. 
and  BoUand  B.  in  C.  P.  at  Lancaster. 

(b)  It  was  contended  for  the  defendant  that  the  statute  meant  not  fraud 
generally,  but  fraud  with  reference  to  the  particular  act  of  the  removal  of 
distress.  Bayley  B.  Suppose  a  tenant  to  have  on  the  premises  valuable 
'  pictures,  which  he,  being  of  undoubted  solvency  aliunde,  removes  before  the 
rent  becomes  doe,  would  the  jury  be  bound  to  treat  that  as  a  fraudulent 
removal  by  the  statute,  so  as  to  make  him  liable  to  pay  double  the  value  of 
k  the  pictures  under  11  G.  2.  c.  19.  s.  3.  ? 
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1832,       ties  had  leave  to  move  to  enter  verdicts  for  themselves 
^T  ^      on  *^e  ^ssue8  respectively  found  against  them. 

Jevkins.  jn  Eagle,  ternif  a  m\e  wa8  obtained  on  behalf  of  the 
defendant  to  enter  a  verdict  for  him  on  all  the  issues, 
and  another  rule  was  obtained  by  the  plaintiff  for 
entering  a  verdict  on  the  issues  joined  on  the  pleas  of 
tender. 

Campbell  and  Whit  combe  for  the  plaintiff,  now  sup- 
ported the  last  rule.  As  to  the  tender,  the  gist  of  the 
pleadings  is,  that  he  had  tendered  all  the  rent  really 
due.  The  evidence  was,  that  the  sum  tendered  co- 
vered the  rent  so  due.  That  proof  substantially  satis* 
fled  the  averments,  and  the  sums  laid  are  immaterial* 
In  showing  cause  against  the  defendant's  rule  they  said, 
the  issues  on  rum  tenmi  were  properly  disposed  of,  for 
the  first  tenancy  was  surrendered  by  operation  of  law, 
when  the  new  tenancy  was  substituted  in  July  1839,  by 
written  agreement;  and  that  the  question  of  fraud  on 
the  removal  was  a  matter  proper  to  be  left  to  the  jury. 

John  Evans  and  E.  V.  Williams  for  the  defendant. 
1st,  The  variance  between  the  tender  pleaded,  and  that 
-proved,  is  fatal.  2dly,  The  instrument  dated  in  July 
1829,  is  either  a  lease  or  an  agreement  for  a  lease.  If 
it  is  a  lease,  it  could  not  be  evidence  for  want  of  a 
proper  stamp.  If  it  is  only  an  agreement,  it  could  not 
determine  the  former  tenancy,  because  the  terms  it 
prescribed  for  completing  a  new  tenancy,  never  took 
effect.  If  so,  the  defendant  ought  to  have  the  verdict 
on  the  issues  of  non  tenuit.  3dly,  As  to  the  fraudu- 
lent removal,  as  the  plaintiff  admits  that  the  removal 
was  to  avoid  the  distress,  that  was  a  "  fraudulent" 
removal  upon  which  the  statute  immediately;  attached, 
and  the  jury  were  relieved  from  finding  the  only  fact 
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which  could  be  left  to  them,  viz.  whether  the  removal       1838, 
was  fraudulent? 

Cur.  adv.  mdt. 

Bayley  B.  now  delivered  the  judgment  of  the 
court  (a). — In  this  case  there  were  two  questions.  It 
was  an  action  of  replevin,  in  which  the  first  set  of  issues 
was  joined  upon  pleas  of  non  tenuity  and  raised  the 
question  whether  the  plaintiff  held  as  tenant.  The 
second  set  was  joined  upon  pleas  of  riens  in  arrere,  and 
raised  the  question  whether  any  rent  was  due ;  the 
third  was  upon  pleas  of  tender  of  the  sum  of  16/. ;  and 
upon  the  fourth  set  of  issues  arising  out  of  the  last 
avowries,  the  question  was,  whether  the  goods  taken 
had  been  fraudulently  removed  in  order  to  avoid  a  dis- 
tress for  rent. 

At  the  trial  the  jury  found  for  the  plaintiff  upon  the 
issues  of  non  temnt  and  riem  in  arrere,  and  on  the 
fraudulent  removal,  and  for  the  defendant  on  the  is- 
sues as  to  the  tender,  and  we  think  that  the  issue  as 
to  the  fender  was  rightly  found.  It  was  arranged  that 
the  propriety  of  the  finding  should  be  submitted  to  the 
consideration  of  this  court,  and  that  this  court  should 
make  such  order  as  in  their  discretion  they  should 
think  fit.  • 

There  was  a  motion  on  the  part  of  the  defendant, 
and  a  rule  granted  to  show  cause  why  the  verdict  found 
for  the  plaintiff  upon  the  issues  of  non  tenuit,  riens  in 
arrere,  and  the  fraudulent  removal,  should  not  be  set 
aside  and  a  verdict  entered  for  the  defendant  on  those 
issues;  and  there  was  also  a  cross  rule  obtained  by  the 
plaintiff  to  set  aside  the  verdict  found  for  the  defend- 
ant upon  the  issues  as  to  the  tender  of  16/.,  and  to 
enter  a  verdict  for  the  plaintiff  upon  those  issues. 

(a)  Lord  Lyndhunt  heard  the  arguments,  but  was  sitting  in  equity  on 
the  day  this  judgment  was  delivered. 
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1833.  The  question  upon  the  latter  rule  is  easily  disposed  of. 
The  pleas  in  bar  to  the  avowries  allege  a  tender  of  the 
sum  of  16/.,  but  it  is  incumbent  upon  a  party  pleading 
a  tender  to  be  accurate  in  his  plea,  and  to  prove  a 
tender  to  the  full  amount  stated;  then  as  the  evidence 
made  out  a  tender  of  15/.  16*.  only,  the  verdict  was 
rightly  found. 

The  next  question  is,  whether  the  issues  upon  the  non 
tenuit  were  rightly  found,  which  question  depends  in 
effect  upon  the  agreement  of  July  1829;  because  there 
is  no  doubt  that  the  plaintiff  held  the  premises  of  the 
defendant  on  such  terms  as  corresponded  with  some  of 
the  avowries  in  answer  to  the  first  two  counts,  unless 
the  terms  of  his  former  tenancy  were  altered  by  that 
agreement  Part  of  the  rent  claimed  was  due  at  Lady- 
day  1829,  and  the  residue  in  September  1829.  No 
doubt  the  plaintiff  was  bound  by  the  terms  of  the 
original  tenancy,  unless  he  was  extricated  by  the 
agreement  of  the  29th  of  July  1829.  The  declaration 
contained  four  counts,  two  describing  the  seizure  upon 
the  demised  premises,  and  the  other  two  off  the  de- 
mised premises ;  and,  what  is  singular  and  somewhat 
irregular,  die  plaintiff  complained  of  seizing  the  same 
goods  on  and  off  the  premises.  The  question,  how- 
ever, is,  whether  the  defendant  is  entitled  to  have  a 
retorno  habendo  awarded  in  respect  of  the  seizure 
either  on  or  off  the  demised  premises,  and  if  he  be  so 
entitled,  the  plaintiff's  having  made  a  double  claim 
cannot  prejudice  the  defendant.  If  the  tenancy  is 
made  out  according  to  any  of  the  avowries  in  answer 
to  the  counts  which  charge  a  taking  on  the  demised 
premises,  the  defendant  will  be  entitled  to  a  return  of 
the  goods. 

Now  it  being  clear  that  previously  to  July  1829,  the 
plaintiff  had  held  the  premises  upon  the  terms  set  out 
in  some  of  the  avowries,  we  come  to  the  question  whe- 
ther those  terms  were  altered.    On  consideration  we 
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are  all  of  opinion,  that   the  terms  of  the  original       1832. 
tenancy  were  never  altered,  but  that  the  plaintiff  con- 
tinued to  hold  up  to  September  1829,  upon  the  same 
terms  as  he  had  held  from  September  1827.    An  ob- 
jection was  taken  to  the  reading  of  the  document,  by 
which  it  was  contended  that  these  terms  were  altered, 
because  it  was  said  to  be  a  lease.   If  it  had  been  a  lease 
the  objection  would  have  been  valid,  as  it  bore  only 
an  agreement  stamp.    It  is  then  a  question  whether  it 
amounts  to  a  lease  or  an  agreement ;  for  if  it  is  an  agree- 
ment only,  and  not  carried  into  effect,  it  leaves  things 
in  statu  quo.     It  begins  with  the  words  "  An  agree- 
ment;'9 but  if,  looking  at  its  contents,  we  should  find  it 
to  be  a  lease,  the  mere  introduction  of  the  word  *  agree- 
ment* would  not  make  it  an  agreement  only.    "  An 
agreement  &c,  about  Llettyr  Nenadd  farm  from  year 
to  year/9 — he,  the  said  Esau  Jenkins,  lets  this  farm  to 
David  Janes.    These  are  words  of  present  demise; 
but  we  must  look  at  the  residue  of  the  paper  to  see  if 
this  is  an  actual  demise  or  substantially  only  an  agree- 
ment, "  at  the  valuation  of  two  disinterested  persons 
to  be  chosen  by  each  of  them."    There  is  to  be  a 
valuation  before  it  can  operate  as  a  lease.     Then 
comes  this  provision,  which  is  very  important,  and  in 
my  mind  shows  that  it  was  never  intended  to  operate 
as  a  lease  at  all  events,  but  to  operate  as  an  agreement 
only; — "  David  Jones  is  to  give  two  sureties  to  answer 
for  the  rent;9'  and  then  comes  the  provision  that  the 
valuation  is  to  determine  the  rent  for  the  year  1829, 
and  for  the  time  to  come.   It  seems  to  me  then  that  this 
was  a  negotiation  for  a  lease  only,  and  was  not  to  operate 
as  a  lease,  except  there  was  a  valuation  of  the  rent,  and 
except,  after  that  had  taken  place,  security  should  be 
given  for  that  rent  by  two  sureties,  on  the  part  of  the 
plaintiff.  In  point  of  fact  there  was  no  valuation,  and  no 
sureties  were  given;  and  instead  of  continuing  to  hold 
vol.  in.  n 
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1832.  as  tenant,  the  plaintiff  quitted  the  farm  and  removed 
his  goods.  If  we  were  to  look  at  this  as  if  it  had 
been  carried  into  effect,  it  would  vary  the  rent  for 
the  year  1829,  as  well  as  the  succeeding  years ;  but 
as  it  was  not  carried  into  effect,  the  agreement  fell 
to  the  ground  in  the  same  manner  as  if  there  had 
been  no  such  agreement,  and  the  plaintiff  continued 
tenant  upon  the  same  terms  of  holding  as  before.  We 
therefore  think  that  upon  the  pleas  of  non  tenuit  and 
riens  in  arrere,  to  some  one  of  the  avowries  applica- 
ble to  the  terms  of  the  original  tenancy,  there  ought  to 
be  a  verdict  for  the  avowant.  Upon  the  other  question 
of  the  fraudulent  removal,  the  Lord  Chief  Baron  and  my 
brother  Bottand  agree  with  me  in  thinking  that  it  was 
a  question  for  the  jury,  and  that  they  were  justified  in 
their  finding;  my  brother  Vaughan  thinks  that  be 
should  have  drawn  a  different  conclusion.  For  my* 
self  I  think  we  should  not  be  justified  in  sending  it 
again  to  a  jury.  I  think  it  would  be  a  waste  of  expense 
to  send  the  case  down  again  for  trial  on  these  issues. 
It  is  very  clear  that  upon  two  of  the  counts  the 
avowant  is  entitled  to  succeed,  and  we  are  therefore 
of  opinion  that  he  should  be  at  liberty  to  enter  a  verdict 
upon  any  one  of  the  avowries  he  may  think  fit,  upon 
the  issues  of  non  tenuit  and  riens  in  arrere;  and  that 
the  verdict  found  for  him  upon  the  plea  of  tender 
should  stand. 

Rule  accordingly. 
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1838. 
Doe  d.  Morgan  Morgan  against  Mary  Morgan.        Wy-w 

EJECTMENT  tried  at  the  last  Carmarthenshire  ®f  *T?I! JT" 
assizes,  before  Aldtrson  J.  to  recover  a  house  and  vised  to  Elinor 
garden  in  the  parish  of  Mothvey  in  that  county,  first  testator's  wife 
devised  in  the  following  will.  f°r  life»  and 

Evan  Morgan,  maternal  uncle  of  the  lessor  of  tha  cease  to  my 
plaintiff,  being  seised  in  fee  of  several  houses  and  gar-  ncPheJJ  ™or- 

^  gan  Morgan, 

dens  in  that  parish,  by  will,  dated  4th  Feb.  1816,  de*  and  his  right 
W  as  follows:-  «£,»- 

u  I  give  unto  my  dear  wife,  Elinor  Morgan,  the  part  "Also  I 
of  my  house  and  the  part  of  my  garden  where  Morgan  qJeafh  unto 
David  Morgan  and  Elisabeth  Walter  dwells,  unto  her  "J  nephew, 
during  her  natural  life,  and  after  her  decease  to  my  of  the  village 
nephew,  Morgan  Morgan,  and  his  right  heirs.    Also  I  ?[ Mothvey, 

.  °  °  (other  premises 

give  and  bequeath  unto  my  nephew,  Morgan  Morgan,  described  in 
of  the  village  of  Mothvey,  the  part  where  I  dwell,  and  {^"jjj/  n°8 
likewise  the  part  of  my  garden,  which  I  do  now  occupy,  right  heirs 
to  him  and  his  right  heirs  after  my  decease.    Also  the  cease™7   *" 
house  in  my  yard  I  give  to  the  above  said  Morgan    Testator  had 

%r  «.  <■  aiti»*         two  nephews, 

Morgan  after  my  decease.     Also  I  order  the  above  named  Mor- 
Morgan  Morgan  to  pay  unto  my  sister  Gtcen  Price,  of  gan  Morgan, 

9  o  r  j  j  »        one  living  at 

the  parish  of  C.  the  sum  of  0,1.  a  year  and  every  year  Mothvey, 
for  the  term  of  five  years  from  the  above  said  houses,  ^££* 
And  in  default  of  payment  that  she  is  authorized  to  the  other  at 
levy  and  distress  for  the  same  every  half  year  on  what  m      y 
I  bequeathed  to  the  said  Morgan  Morgan  after  toy     The  proof  of 

^  °  °  J   that  fact  was 

decease.    Also  I  give  my  nephew,  Benjamin  Morgan,  held  at  nisi 
that  part  of  my  house  and  garden  where  he  dwells,  P"u»  braise 
unto  him  and  his  right  heirs  after  my  decease."  biguity,  which 

The  testator  died  soon  after  the  date  of  his  will,  gained  byXad- 
leaving  two  nephews,  named  Morgan  Morgan,  one  his  mitfing  parol 

sister's  son,  the  lessor  of  the  plaintiff,  who  lived  at  tne  declara- 
tions of  testa- 
tor at  the  time  of  making  his  will ;  and  the  court  refused  to  disturb  the  verdict. 
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1832.  Merthyr  Tidjil  in  Glamorganshire,  and  the  other  the 
eldest  son  of  testator's  only  brother,  Benjamin  Morgan, 
deceased,  and  who  lived  at  Mothvey,  and  was  testator's 
heir  at  law.  He  also  left  a  third  nephew,  Benjamin 
Morgan,  the  younger  brother  of  the  last  named  Mor- 
gan Morgan. 

After  the  death  of  testator,  his  widow  Elinor  took 
possession  of  the  premises  devised  to  her,  as  did  Mor- 
gan Morgan,  of  Mothvey,  of  the  rest  of  the  devised 
property,  except  what  was  devised  to  Benj.  Morgan. 
This  Morgan  Morgan,  of  Mothvey,  died  in  1813  with* 
out  children,  and  by  his  will  devised  all  his  property,  to 
his  wife,  the  defendant,  who  took  possession  thereof 
at  his  death,  and  also  of  the  part  of  the  original  tes- 
tator's house  and  garden  devised  to  Elinor  Morgan  for 
life,  at  the  death  of  the  said  Elinor ;  thus  obtaining 
all  the  property  first  devised,  except  Benj.  Morgans 
share. 

At  the  trial  the  defendant  contended,  that  upon  the 
above  state  of  facts  as  connected  with  the  will,  and 
which  appeared  on  cross-examining  the  witnesses  on 
the  part  of  the  plaintiff,  a  latent  ambiguity  was  raised, 
to  explain  which  parol  evidence  was  admissible. 

The  learned  judge  assented,  and  received  evidence 
of  Evan  Morgan's  declarations  at  the  time  of  making 
his  will.    The  defendant  had  a  verdict. 

John  Evans  moved  for  a  new  trial.  No  ambiguity 
appeared  on  the  face  of  the  will,  and  therefore  extrinsic 
evidence  was  unnecessary,  and,  if  unnecessary,  inadmis- 
sible. The  will  itself,  by  giving  to  "  Morgan  Morgan 
of  Mothvey,"  through  whom  the  defendant  claims,  cer- 
tain premises,  and  by  giving  to  Morgan  Morgan, 
without  further  description,  through  whom  the  lessor 
of  the  plaintiff  claims,  other  premises,  decides  that  the 
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testator  meant  to  distinguish  between  the  two  nephews.      .  1832. 
If  so,  there  were  distinct  objects  of  the  testator's  bounty 
satisfying  the  terms  of  the  will.     Doe  v.  Westlake  (a). 

Lord  Lyndhurst  C.  B.  —  The  whole  depends  on 
the  point  whether  the  matter  is  clear  on  the  face  of 
the  will.  If  it  is  not,  the  ambiguity  arises  from  evi- 
dence dehors  the  will,  and  the  question  would  be, 
whether  the  parol  evidence  was  properly  admissible. 
If  it  is,  the  description  in  the  will  would  of  course 
decide  the  matter. 

The  Court,  after  conferring  with  Mr.  Justice  Aider- 
son,  refused  the  rule  (A). 

(«)  4B.&  AW.  57. 

(b)  See  Doe  d.  Oienden  v.  Chichester,  4  Dow '3  R.  (Dora.  Froc.)  65 ; 
S.  C.  3  Taunt.  147;  Thomas  v.  Thomas,  6  T.  R.  671 ;  Jones  ▼.  Newman, 
1  Bla.  R.  60;  Abbot  v.  Mauie,  3  Ves.  148;  Andrews  v.  £06*11,  1  Cox's 
Ch.  Cas.  4*5. 


Bryan  against  Phillips. 

HPHIS  case,  tried  at  the  last  Leicestershire  assizes  After  a  ver- 
before  Vaughan  B.  was  assumpsit,  with  plea  of  d.jct  for  .,eM 

man  xv/i.  a 

general  issue  and  a  tender  of  12/.  10*.    Verdict  for  the  new  trial  is 
defendant  on  the  tender,  and  for  the  plaintiff  on  the  ^™™£[| 
general  issue,  damages  19/.  10*.  be  granted 

without  costs, 
e.  g.  for  mis- 

Adams  Sent,  moved  for  a  new  trial,  as  for  a  verdict  direction,  &c. 

. ,  »»        . ,    ,  ,.  .      „        -      and  not  where 

against  evidence.    He  said  the  verdict  was  in  fact  for  it  could  only 
the  plaintiff  for  32/.  the  aggregate  of  the  two  sums,  b*  %™£*Jl* 
and  therefore  not  within  the  rule  against  granting  a  costs,  e.g.  for 
new  trial  where  the  verdict  is  under  20/.  anSste?  i- 

dvnce. 
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Brtan 

v. 
Phillips. 


Lord  Lyndhurst  C.B. — The  only  question  is,  whe- 
ther is  a  subject  of  contest  under  20/.  value  to  be 
recovered  in  this  manner?  For  the  12/.  10*.  being 
paid  into  court,  the  plaintiff  was  entitled  to  that  at  all 
events,  and  the  defendant  will  only  be  compelled  by 
this  verdict  to  pay  a  sum  of  19/.  10*.  more  than  he 
admits  he  ought  to  pay.  The  latter  sum  then  k  the 
whole  amount  in  question.  The  rule  is,  that  a  new 
trial  will  not  be  granted  where  the  verdict  is  for  less 
than  80/,  unless  they  can  grant  it  without  costs,  as,  for 
example,  for  misdirection.  The  principle  of  the  rule 
is,  that  if  there  was  no  misdirection,  the  rule  could 
only  be  granted  on  payment  of  costs,  which  is  con- 
sidered to  render  further  contest  not  worth  pursuing. 


Rule  refused  (a). 


(a)  See  Young  v.  Harris,  8  Tyrw.  167. 


Baker  against  Wills. 

An  affidavit     HPHE  affidavit  to  hold  to  bail  stated  the  defendant 

to  be  indebted  to  the  plaintiff  in  the  sum  of  609/. 
3s.  in  manner  following,  that  is  to  say,  in  the  sum  of 
500/.  on  the  bond  of  the  said  defendant,  bearing  date 
18th  Feb.  1889,  in  the  penal  sum  of  1000/.,  for  securing 
to  plaintiff  500/.  and  interest,  payable  at  a  certain  day 
then  past;  and  in  the  further  sum  of  50/.  upon  a  certain 
mortgage  or  conditional  surrender  dated  on  or  about 
lith  Dec.  1829,  and  made  by  defendant  to  the  use  of 
the  plaintiff;  and  in  the  further  sum  of  10/.  for  the 
principal  due  on  a  certain  promissory  note  of  hand 
drawn  by  defendant,  payable  to  plaintiff  at  a  certain 
day  then  past;  and  also  in  the  further  sum  of  441. 9s.  6d. 


to  hold  to  bail 
for  debts  due 
on  several  ac- 
counts, on 
which  the  de- 
fendant is  ar- 
rested for  the 
3gregate  of 
1  the  sums 
doe,  is  bad  in 
ioto,  if  bad  as 
to  any  one  of 
the  debts 
stated,  and 
defendant  will 
be  discharged. 
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for  interest  due  on  the  said  sums  of  500/.  50/.  and  10/.;       188fl. 

and  also  in  the  sum  of  3/.  7*.  6d.  for  money  paid,  laid 

out,  and  expended  by  plaintiff  for  defendant,  and  at 

his  request ;  also  in  the  further  sum  of  1/.  6*.  for  goods 

sold  and  delivered  by  plaintiff  to  defendant,  and  at  his 

request ;  which  several  sums  of  &c.  made  in  the  whole 

the  said  sum  of  609/.  3s. 

Piatt  obtained  a  rule  for  discharging  the  defendant 
out  of  custody  on  entering  a  common  appearance,  on 
the  ground  that  the  affidavit  was  in  part  defective,  in 
not  showing  the  50/.  secured  by  the  mortgage  was 
due  and  unpaid. 

Tiesiger  showed  cause. 

Lord  Lyndhurst  C.B. — No  case  having  been  cited 
to  show  that  where  an  affidavit  to  hold  to  bail  is  bad 
as  to  part,  it  may  be  held  good  for  the  rest,  our  safest 
course  will  be  to  make  the  rule  absolute,  the  defendant 
undertaking  to  bring  no  action. 

Bayley  B. — In  a  case  in  last  Hilary  term  (a),  where 
a  defendant  was  arrested  for  the  aggregate  amount  of 
three  promissory  notes,  on  an  affidavit  bad  as  to  two, 
but  good  as  to  the  third  for  a  bailable  amount,  we  dis* 
charged  him. 

Per  Curiam. — Rule  absolute,  on  the  terms 
mentioned  by  Lord  Lyndhurst. 

(«)  Kirk  r.  Almond,  %  Tyiw.  SIS. 
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Fisher  and  Others  against  Begrez. 

In  order  to  TTOLT moved  for  a  rule  to  show  cause  why  the  rule 
sheriff  from  served  on  the  sheriff  of  Middlesex  to  return  the 

returning  a  ^  ya#  herein  should  not  be  quashed,  and  why  the 
ground  that  sheriff  should  not  be  discharged  from  the  execu- 
te defendant  tjon  of  it    on  tne  grom&  that  the  defendant  claimed 

is  privileged  as  *  ° 

domestic  ser-    privilege  under  7  Ann,  c.  IS.  as  a  domestic  servant  of 
r^ftn^fnister   *^e  Bavarian  minister  resident  at  this  court, 
under  r  Am.       The  affidavit  in  support  of  the  motion  was  sworn  by 
acts  of  attend-  the  sheriff's  officer,  and  after  reciting  the  delivery  of 

ance  on,  and  tne  writ  to  tne  sheriff  on  the  15th  of  June,  and  of  the 
actual  bona  . 

fide  service  of,  warrant  to  the  deponent,  stated,  that  having  been  in- 
do*  mart?  formed  of  the  defendant's  claim  of  privilege,  he  searched 
clearly  shown.'  at  the  office  of  the  sheriff  of  Middlesex,  the  list  of  per- 

ipodsof  apar-  8ons  ent^ed  to  ^e  privilege  of  ambassadors  and  their 
son  actually  servants  (a),  sent  by  Lord  Palmerston,  one  of  the 
wouldbe  pro-  principal  secretaries  of  state,  to  the  sheriffs  of  London, 

tected  from  afMj  finding  therein  the  name  of  the  defendant  as  a 
execution  r  ° 

Sembk,  that  chorister,  entitled  to  the  privileges  of  his  Bavarian 

tmd0/WtChired  maJes*y,s  legation  at  the  court  of  Great  Britain,  he 
and  paid  by  an  forbore  to  execute  the  warrant.    That  the  defendant's 

to  assist  in  the  name  waB  *n  a  similar  list  in  April  1828,  as  appeared 
Roman  Ca-  by  a  letter  of  Lord  Dudley,  then  secretary  of  state, 
his  chapel  for  preserved  in  the  sheriff's  office,  nor  had  the  name  ever 
himself  and      been  removed  from  either  list.     The  deponent  had 

suite,  and  at*  * 

tending  there    tried  to  discover  whether  the  defendant  was  a  trader 
riceis^thST  w^n  the  bankrupt  laws,  but  verily  believed  he  was 
7  Ann,  c.  19.    not.    The  deponent  also  swore  to  his  belief  that  de- 
fendant was  not  a  British  born  subject,  but  bon&Jide 
attached  to  the  Bavarian  embassy,  and  that  he  acts 
and  officiates  as  a  chorister  in  the  chapel  of  the  Bava* 

(a)  Fix.  the  '  Nomenclatura  comitum.'    See  $  Burr*  1479;   1  Will.  SO; 
5T.R.80. 
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rian  minuter  at  this  time,  and  that  on  Sunday  last, 
Nov.  4,  he  assisted  in  the  performance  of  divine  service 
there. 

Fottett  showed  cause  on  affidavits  that  the  defendant 
was  a  native  and  subject  of  France,  not  of  Bavaria; 
that  having  come  to  England  in  1814,  he  had  since 
acted  here  as  public  singer  and  musical  teacher,  pub* 
lisher  and  composer,  and  had  sold  his  own  musical  works : 
that  on  inquiry  the  Bavarian  minister  had  disclaimed 
any  knowledge  of  him.  The  defendant  makes  no  affi- 
davit, and  the  decisions  show  that  this  writ  should  not 
be  quashed  at  the  instance  of  the  sheriff.  First,  the 
affidavits  do  not  show  the  defendant  to  be  bona  fide  a 
domestic  servant  within  7  Ann.  c.  12.  s.  3.,  or  if  he 
was,  the  nature  of  his  duties,  and  the  services  he 
actually  performs  to  the  minister,  should  have  been 
stated.  Secondly,  if  he  was  a  domestic  servant,  the 
statute  would  not  protect  all  bis  goods,  unless  their 
nature  and  locality  be  shown,  and  in  what  manner  they 
were  conducive  to  the  minister's  service. 

On  the  first  point,  the  defendant  relies  on  his  con* 
nexion  with  the  embassy  by  acting  as  chorister  at  the 
Bavarian  chapel  fn  Warwick-street,  Golden-square,  at  a 
considerable  distance  from  the  minister's  house.  That 
does  not  show  that  the  nature  of  his  employment  requires 
attendance  at  the  minister's  bouse  for  actual  service 
there,  like  the  English  secretary  to  an  ambassador, 
Evans  v.  Higgs  (a).  Though  "  domestic  servant"  in 
the  statute  is  not  now  construed  to  require  lying  in  the 
house  or  residence  there,  yet  the  doing  actual  service  i$ 
requisite,  Widmore  v.  Alvarez  (b).  In  Triquet  x.Bath(c) 
the  privilege  claimed  by  the  defendant  as  domestic  ser- 
vant of  the  Bavarian  minister  was  established  by  affi- 


1832. 

Fisher 

and  Others 

«. 

BSGREZ. 


(a)  Strft.  797. 


(6)  Stra.  796. 


(c)  3  Burr.  1478* 
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Fibber 

and  Others 

9. 

Biests. 


davit*  of  his  appointment  as  English  secretary,  and  of 
his  actual  attendance,  and  doing  specified  acts  of  service 
at  the  minister's  house.  In  Lockwood  v.  Dr.  Coys* 
game  (a)  it  was  sought  to  set  aside  an  execution 
on  affidavits  that  defendant  was  hired  to  the  Bava- 
rian minister  as  his  physician,  at  40/.  salary,  and 
prescribed  for  his  family  only.  But  it  appearing  that 
the  view  of  taking  the  defendant  into  the  service 
was  collusive,  in  order  to  protect  him,  the  execution 
stood,  Seacomb  v.  Bowlney(b).  A  chaplain  to  the 
Hungarian  resident  here  was  refused  the  privilege, 
because  the  affidavit  did  not  state  that  he  did  any  duty 
in  the  house.  In  Carolina's  case  (c),  a  person  retained 
as  interpreter  to  the  Tripolitan  ambassador  was  re- 
jected on  the  same  ground ;  Wright,  J.  adding,  it  did 
not  appear  that  the  defendant  had  done  any  one  act  as 
a  "domestic  servant,"  and  that  lying  in  the  house  waa 
formerly  thought  necessary.  Darling  v.  Atkins  (d) 
states  the  reason  for  the  present  contrary  holding  to  be, 
that  many  houses  are  not  large  enough  to  contain  and 
lodge  all  the  servants  of  some  ambassadors;  but  the 
protection  as  English  secretary  of  the  Bavarian  envoy 
was  there  refused  to  a  purser  in  our  navy  who  showed 
no  acts  of  domestic  service.  The  sheriff  cannot  refuse 
to  return  the  writ,  on  the  ground  that  the  defendant's 
name  is  registered  in  his  office ;  but  must  decide  at  his 
peril  the  question,  whether  he  is  or  is  not  the  domestic 
servant  be  claims  to  be;  Delvatte  v.  Plomer(e). 

Secondly,  the  sheriff,  who  here  applies  to  be  exo- 
nerated from  executing  final  process  against  the  de- 
fendant, should  have  gone  on  to  show  how  the  goods 
were   protected.     [Bayley  B.    Even  if  the  defend* 


<•)  %  Burr.  1*78.  (•)  1  Wilt  SO. 

(c)  1  Wiis.  78.  (d)  3  Will.  S3. 

(e)  9C«mp.  47.    See  Hoptem  ▼.  Dc  Rob$ck,  ST.  R.  80,  u  to  the  Jut 
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ant  were  a  domestic  servant,  he  might  have  goods 
which  might  be  taken.]  The  act  is  only  declara- 
tory of  the  law  of  nations  (a)  for  the  protection  of 
an  ambassador's  dignity  and  personal  comfort ;  and  in 
order  to  prevent  inconvenience  to  him,  the  law  will  not 
suffer  the  goods  of  his  domestic  servants,  while  in  his 
house,  to  be  taken  in  execution.  Here  no  locality  of  the 
goods  sought  to  be  protected  being  shown,  they  wiH 
not  be  protected  in  places  not  connected  with  the  con- 
venience of  the  foreign  minister.  In  NoveUo  v.  Too- 
good  (b)  the  English  born  chorister  of  the  Portuguese 
ambassador,  who  bad  sung  at  divine  service  in  the 
chapel  annexed  to  the  embassy  house  for  95  years, 
claimed  privilege  from  a  distress  for  poor-rates  made  on 
his  goods  in  a  house  of  his  own,  part  of  which  he  let  in 
lodgings ;  but  the  court  held,  that  the  goods  not  being 
necessary  to  the  ambassador's  service  or  convenience, 
might  be  distrained.  Abbott  C.  J.  there  made  a  dis- 
tinction between  the  taking  the  person  and  the  goods 
of  the  defendant ;  and  Bayley  J.  added,  this  is  not  the 
case  of  an  arrest  of  the  person  of  an  ambassador's 
servant,  nor  are  the  goods  seized  such  as  were  neces- 
sary in  a  residence  of  that  description  which  a  bonk 
fide  service  to  the  ambassador  might  have  required. 

Sdly.  The  defendant  was  a  trader  getting  his  liveli* 
hood  as  a  seller  of  his  own  musical  works  before  he 
was  appointed  a  chorister  in  1828,  and  was  therefore 
at  that  time  a  trader  "  putting  himself  into  the  service 
of  an  ambassador"  within  the  exception  in  s.  0. 


1832. 

Fish  ek 

and  Others 

v.' 

Beobes. 


Holt  in  support  of  the  rule.  No  collusion  is  shown, 
and  the  sheriff  is  entitled  to  protection  if  the  case  is 
within  the  policy  of  7  Ann.  c.  12.    Now,  first  the  de- 

(«)  See,  per  Lord  M&nt/Uld,  3  Berr.  1480 ;  Bfokstone's  argument,  Id. 
1479.  (*)  1  B.  &  Cr.  554. 
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Fisher 

and  Others 

v. 

Beorez. 


fendant  need  not  be  shown  to  be  literally  the  "  domes- 
tic servant"  of  a  foreign  minister,  for  the  words  domes* 
tic  and  domestic  servant,  are  only  used  by  way  of 
example  of  persons  protected  by  the  law  of  nations, 
which  Is  part  of  the  law  of  this  country,  and  is  only 
explained  and  affirmed  by  the  statute;  Hopkins  v.  De 
Robeck(a).  There  the  court  held,  that  the  defendant 
was  entitled  to  protection,  though  his  name  was  not 
registered.  The  defendant's  sureties  are  connected 
with  the  religion  of  the  foreign  minister,  and  therefore 
should  be  protected.  See  per  Lord  Tenterden  C.  J. 
in  Novetto  v.  Toogood.  [Bayley  B.  If  your  affidavit 
showed  that  the  defendant  was  employed  by  the  Bava- 
rian minister  as  a  domestic  servant  to  sing  in  his  chapel, 
that  might  have  sufficed  on  his  own  application.]  This 
application  does  not  require  affidavits  stating  specific 
acts  of  service,  as  if  it  was  made  by  the  defendant;  for 
sheriff's  warrants  warn  officers  against  arresting  privi- 
leged persons.  This  defendant  is  on  the  list  of  those 
persons  not  furnished  by  the  ambassador,  but  by  the 
English  secretaries  of  state.  [Gurney  B.  The  sheriff 
is  bound  to  show  that  the  defendant  is  a  domestic 
servant  of  the  Bavarian  minister.  Now  without  affirm- 
ing a  service  in  any  place  soever,  you  only  show  that 
the  defendant  at  present  officiates  as  a  chorister,  and 
did  officiate  as  such  on  a  day  named.  That  is  quite 
consistent  with  his  never  having  been  a  domestic  ser- 
vant. Vanghan  B.  The  defendant's  act  of  singing 
takes  place  after  the  sheriff  is  called  on  to  return  the 
writ.  Bayley  B.  No  question  appears  to  have  been 
asked  by  the  sheriff  by  letter  to  the  Bavarian  minister, 
but  it  is  only  said  that  he  could  not  be  personally 
seen  when  called  on  by  the  officer.]  Is  the  sheriff 
bound  to  make  inquiries  whether  he  really  is  a  choris- 
ter and  officiates,  as  well  as  whether  he  is  a  trader? 


(a)  3  T.  R.  80;  and  sfee  187,  note  (a). 
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2dly.  Nocello  v.  Toogood  is  the  first  case  in  which  any 
distinction  is  taken  as  between  the  protection  of  goods 
and  that  of  the  person  (a). 

Bayley  B.  (A) — We  are  all  of  opinion  that  this  rule 
must  be  discharged.  It  is  therefore  unnecessary  to 
pursue  further  the  distinction  which  has  been  raised 
between  the  protection  afforded  to  the  person  and  the 
goods  of  a  person  privileged  by  the  act  of  Anne,  or  to 
decide  whether  the  person  of  this  defendant  is  or  is 
not  protected  by  the  facts  here  stated.  There  is  no 
doubt  that  when  final  process  is  put  into  a  sheriff's 
hands,  he  is  under  a  strict  legal  necessity  to  execute  it, 
and  to  make  a  return.  If  circumstances  exist,  which  by 
rendering  a  return  improper,  would  exonerate  him  from 
making  such  execution,  the  regular  course  is  to  make  a 
return  of  those  circumstances  with  the  writ.  That  might 
have  been  done  in  this  case,  if  the  sheriff  considered  the 
defendant's  goods  to  be  protected.  But  we  are  called 
on  to  stop  the  proceedings  of  the  plaintiff  in  limine,  by 
quashing  the  rule  to  return  the  writ,  and  also  to  relieve 
the  sheriff.  Before  we  could  interpose  in  that  manner 
the  affidavits  should  have  stated  matter  sufficient  to 
show  that  we  should  exercise  a  sound  discretion  in 
adopting  the  course  suggested.  But  if  circumstances 
of  adequate  cogency  are  not  stated,  the  court  should 
leave  the  sheriff  to  return  the  writ.  Now  in  this 
instance  the  sheriff  founds  his  application  on  the 
statute  of  Anne,  and  says  that  the  process  should  not 
be  executed  against  the  defendant,  because  he  was  the 
domestic  servant  of  the  Bavarian  minister.  Now 
7  Ann.  c.  IS.  s.  3.  enacts,  "  that  all  writs  and  pro- 
cesses that  shall  at  any  time  hereafter  be  sued  forth, 

(a)  The  court  here  intimated  that  they  had  no  doubt  on  the  first  point, 
and  that  it  was  therefore  unnecessary  to  argue  the  second. 
(by  Lord  Lyndhvrtt  was  iniquity. 


1839. 


FlSHEE 

and  Other* 

v. 

Bcofttx 
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1888.       or  prosecuted,  whereby  the  person  of  any  ambassador 
^T^~f      &c«  or  the  domestic  or  domestic  servant  of  any  such 

FfSHEft  J 

and  Other*,    ambassador  &c.  may  be  arrested  or  imprisoned,  or  his 
BfcoB  t       or  ^e*T  8°°ds  or  chattels  may  be  distrained,  seized  or 
attached,  shall  be  null  and  void."    That  act  gives  pro- 
tection  to  ambassadors  or  their  domestic  servants; 
then  the  affidavits  in  support  of  this  motion  should 
have  shown  that  he  is  the  domestic  servant  of  the 
Bavarian  minister  within  that  act,  and  the  acts  of 
service  which  prove  it.    To  establish  himself  to  be 
such  domestic  servant,  it  is  not  necessary  to  show  that 
the  defendant  lives  in  the  house  of  the  emb&ssy ;  and 
if  it  was  shown  that  he  was  a  person  paid  by  the 
Bavarian  minister,  who  might  therefore  be  entitled  to 
require  him  to  attend  from  time  to  time,  and  assist  in 
performing  religious  service  at  a  chapel  used  by  the 
embassy,  I  should  consider  he  might  have  a  right  to 
enjoy  some  of  the  privileges  given  to  a  domestic 
servant  by  the  act.    But  we  ought  then  to  be  satisfied 
that  this  defendant  is  a  domestic  servant  of  the  foreign 
minister  within  that  act,  before  we  exempt  him  from 
his  liability  at  common  law.    Now  the  lists  sent  by  the 
successive  secretaries  of  state  to  the  sheriff's  office,  do 
not  prove  him  to  be  a  domestic  servant  within  that  act, 
but  only  that  he  was  described  to  him  as  such  in  1828 
and  1831,  when  his  name  was  registered.    But  if  those 
certificates  could  be  acted  on  here,  they  would  only 
show  that  the  defendant  was  then  represented  to  be  a 
domestic  servant;  but  whether  he  remained  such  at 
the  time  of  the  delivery  of  this  fi./a.  to  the  sheriff, 
would  be  to  be  ascertained  by  other  proof.    There  is 
clearly  nothing  to  show  that  he  was,  or  continued  to  be 
a  chorister  in  the  service  of  the  Bavarian  minister. 
Then  the  sheriff  who  applies  in  this  extraordinary  way 
should  satisfy  us,  not  only  that  the  defendant  was  cer- 
tified to  be  such  domestic  servant,  but  really  was  so 
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down  to  the  present  time.  Now  on  that  subject,  this 
affidavit  is  meagre  in  the  extreme,  and  falls  short  of 
what  is  requisite.  It  states  inquiries  by  the  officer 
whether  the  defendant  was  a  trader,  but  not  whether 
be  inquired  of  the  servants  of  the  Bavarian  minis- 
ter at  his  house,  or  at  his  chapel,  whether  the  defend- 
ant acted  as  domestic  servant  in  the  first  or  as  cho- 
rister in  the  latter.  No  written  communication  to 
the  Bavarian  minister  that  the  defendant  claimed  pri- 
vilege from  execution,  and  inquiring  whether  the  de- 
fendant filled  the  character  he  claimed  or  not,  appears. 
The  defendant  may  be  "  attached  to  the  Bavarian 
embassy,"  without  having  acted  as  a  chorister  in  the 
Bavarian  chapel  in  that  minister's  service.  This 
"  acting  and  officiating  as  a  chorister  at  this  time"  may 
mean  his  singing  at  the  chapel  on  a  Sunday,  and  not 
before  the  swearing  the  affidavit,  and  not  at  any  prior 
period,  when  the  sheriff  was  bound  to  execute  this 
writ.  I  am  therefore  of  opinion,  that  the  sheriff  has 
failed  in  laying  any  ground  for  the  indulgence  he  prays. 


188*. 

Fisher 

and  Other* 

v. 

Beorbx. 


Vaughan  B. — This  writ  of  execution  came  to  the 
sheriff  on  the  15th  June,  but  be  takes  no  step  on  it  till 
the  present  term,  when  being  ruled  to  return  it,  be 
interposes  this  motion,  grounded  on  an  affidavit  of  an 
act  of  singing  by  the  defendant  in  the  interval  since 
the  sheriff  was  ruled  to  return  the  writ.  This  applica- 
tion by  a  sheriff  to  be  discharged  from  executing  the 
process  by  reason  of  the  defendant's  privilege,  is  not  in 
the  ordinary  course.  Then  we  should  see  most  clearly 
that  the  case  is  one  where  an  application  is  made  on 
behalf  of  a  domestic  servant,  performing  some  acts  of  a 
domestic  nature,  though  not  resident  in  the  house,  and 
which  would  show  that  the  execution  of  the  writ  would 
deariy  be  contrary  to  the  act.  What  is  there  here  to 
satisfy  us  that  he  is  the  domestic  servant  of  the  Bavarian 


m 


CASES  m  MICHAELMAS  TERM 


1832, 

FlSHEB 

and  Other* 

v. 
Begrkz. 


minister  ?  Nothing  but  the  belief  of  the  officer  that  the 
defendant  officiates  as  chorister,  and  as  such  sung  at  a 
period  after  the  writ  was  returnable,  at  a  cbapei  called 
the  Bavarian  chapel.  Nothing  is  stated  as  to  any 
connection  of  the  Bavarian  minister  with  that  chapel, 
or  that  he  pays  the  defendant  as  one  of  the  choir. 
That  act  of  singing  might  have  been  by  collusion  with 
the  officer  who  makes  the  affidavit. 


Holland  B. — It  is  not  necessary  in  this  case  to 
decide  whether  a  chorister  really  attached  to  the 
chapel  of  a  foreign  minister  of  the  Roman  Catholic 
religion,  be  within  the  statute  of  Anne,  a  domestic  ser- 
vant; though  1  should  think  that  such  a  person  attend- 
ing at  the  chapel,  and  as  a  part  of  his  duty,  assisting  in 
the  performance  of  religious  services  there  for  the  am- 
bassador and  suite,  was  protected.  But  this  affidavit 
only  states  that  the  defendant  officiated  on  one  occa- 
sion, and  that  he  now  officiates  as  a  chorister.  Now 
though  some  ambassadors  have  themselves  musicians 
for  their  choir,  it  is  known  that  the  singing  is  executed 
by  others  employed  at  weekly  and  daily  pay.  But  it 
issaid  that  the  list  sent  by  the  secretaries  of  state  to 
the  sheriff's. office,  accredits  the  defendant  as  a  privi- 
leged person,  and  throws  it  on  the  plaintiff  to  show  he 
is  not.  However,  that  list  is  not  an  estoppel  of  all 
inquiry  dehors  its  contents;  its  object  was  to  give  the 
sheriff  notice  of  the  names  registered,  so  as  to  protect 
him  from-  attachment  if  he  executed  process  against  a 
privileged  person,  whose  name  did  not  appear  in  it. 
The  sheriff  makes  out  no  title  to  the  indulgence  or 
interference  of  this  court. 


Gurney  B. — The  sheriff  assigns  as  a  reason  for  not 
executing  this  writ,  that  in  the  list  sent  to  him  from 
the  secretary  pf  state,  he  finds  the  defendant  certified 
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to  be  a  privileged  person.    Then  the  only  question  is,       1882. 
whether  that  list  alone  shall  prevent  the  judgment      v**v-^/ 

Fisher 

creditor  from  getting  the  execution  to  which  he  is  enti-     an(j  others 
tied  by  law?    For  I  am  clearly  of  opinion  that  this  *• 

affidavit  shows  nothing  like  a  case  of  domestic  service 
by  the  defendant,  so  as  to  entitle  him  to  the  privilege 
set  up  on  that  account. 

Rule  discharged. 


Becke  Gent,  one  &c.  against  Wells. 

A  SSUMPSIT  for  an  attorney's  bill.  At  the  trial  at  An  attorney 
A  the  Westminster  sittings  before  Gurney  B.  it  ap-  j£* Jba^°™r 
peared,  that  the  business  was  done  at  the  Middlesex  done  in  the 

o  t»    »  i_  ,  ^  i      Middlesex 

court  of  requests,  engrafted  on  the  county  court  by  court  of  re- 
23  G.  2.  c.  33.     No  signed  bill  was  proved  to  have  q««j«i  with- 

out  delivering 

been  delivered  to  the  defendant.    The  items  of  demand  a  bill  in  pur- 
were  for  conferences,  letters,  &c.  and  attending  the  iuan^l     J?9 
hearing  of  summonses  at  the  court  of  requests  by 
direction  of  the  defendant.    Nonsuit,  with  leave  to 
move  to  enter  a  verdict  for  2/.  14# .  8d.    A  rule  having 
been  obtained  accordingly, 

Gunning  showed  cause.  This  case  turns  not  on 
$  G.  1.  c.  7.  s.  1,  which  has  always  been  held  as  only 
applying  to  business  done  in  the  superior  courts,  Buek- 
wood  v.  Fans  haw  (a);  but  on  2  G.  2.  c.  23.  s.  23.,  so 
that  Raynal  v.  Smith  (b)  does  not  apply.  2  G.  2.  c.  23. 
has  been  always  liberally  construed  in  favour  of  clients, 
Winter  v.  Payne  (c),   Smith  v.   Taylor  (rf),    Watt  v. 

(a)  Carthcw,  147.  (6)  S  13.  &  Adol.  469 ;  3  M.  &  M.  85, 5.  C. 

(e)  6  T.  R.  646 ;  and  sec  4  B.  &  C.  367,  per  Lord  Tenterden. 
(<i)  7  Bing.  *6?. 
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183*.  Collins  (a).  Thus  in  Ex  parte  Wittium*  (6),  find 
Clarke  v.  Donovan  (e),  adhered  to  in  Sylvester  v, 
Webster  (rf),  a  bill  for  business  done  wholly  at  quarter 

Wills,  sessions,  were  held  within  thii  act,  after  a  contrary 
opinion  had  prevailed.  In  Smiih  v,  Wattleswarth  (*), 
it  was  held,  that  an  attorney  of  a  superior  oourt  could 
not  sue  for  work  done  in  the  insolvent  GQWt  without 
first  delivering  a  signed  bill;  and  Lord  Tenter  den  con- 
sidered that  that  business  having  been  done  at  law  by 
an  attorney  of  the  King's  Bench,  afforded  an  answer 
to  the  argument,  that  persons  might  be  admitted  to 
practice  in  the  insolvent  court,  whose  bills,  they  not  being 
attornies  any  where  else,  would  not  be  within  2  G.  2. 
c.  23.  or  taxable,  except  in  that  court.  But  Rex  v. 
Flint  (/),  is  a  stronger  case  than  this,  and  directly  in 
point.  The  entry  of  a  plaint  and  suing  out  of  process 
in  a  county  court  was  there  held  to  be  "  business  in  a 
court  of  law  or  equity,"  so  as  to  incur  penalties  within 
12  G.  2.  c.  13.  By  23  G.  &  c.  33,  s.  1,  the  county 
clerk  and  suitors  of  the  county  oourt  of  Middlesex, 
(now  often  called  the  Middlesex  court  of  requests)  are 
to  decree  according  to  equity.  They  may  administer 
oaths  and  imprison  for  contempt  (g),  In  Itkyd  v. 
Mound  {h)t  a  bill  for  business  done  in  a  criminal  suit  in 
a  Welsh  court  of  great  sessions,  was  referred  to  be 
taxed;  for  though  the  master  might  not  know  the 

practice  as  to  those  costs,  he  might  tax  them  by  calling 
in  assistance,  as  well  as  he  could  tax  costs  in  spiritual 
courts,  [BqtjleyB*  There  was  a  ta*ipg  officer  in  the 
Welsh  great  sessions  to  whom  reference  might  be 
made,  but  is  there  such  a  person  here?]    Ho  alto 

(a)  Rj.  &  M.  S80.  (*)  4  T.  It  IS*,  *9& 

(c)  5  T.  R.  694;  1  Esp.  1 37, 5.  C.  (<*)  9  Bing.  388. 

(e)  4  B.  4  Cr.  364.  ^  (/)  t  B.  &  Cr.  354. 

(g)  Quaere,  if  an  attorney  maj  be  tued  in  that  court :  see  Tidd,  9  ed.  960. 
(fc)  MS.  Tidd,  Prac.  9  ed.  329. 
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cited  Saudom  v.  Bomm(a)f  Smith  v.  Taylor  (b)>  Es       18M. 
parte  Prickett(c),  Fearne  v.  Wilson  (d).     Wardte  v, 

Nicholson  (e)f  does  not  touch  the  question,  *"£* 

Wim. 

Stephen  Serjt.  and  Hansel  contri.  This  action 
nay  be  supported  without  proof  of  delivery  of  a  signed 
bill  For,  first,  this  court  of  requests  is  not  a  court  of 
record  within  8  G.  0.  c,  03, ;  and  secondly,  it  has  no 
taxing  officer* 

The  first  question  turns  on  the  construction  of 
9  G,  8,  c.  03.  sf  23.,  the  earliest  interpretation  of 
which  was,  that  its  restrictive  words  only  applied  to 
business  done  in  some  court  where  attorpies  am 
usually  admitted  and  sworn.  Section  1  supports  that 
view  of  the  meaning  of  '<  the  courts  aforesaid'9  in 
section  23.  Aston  v.  Molyneux  (/),  is  an  instance 
where  the  taxation  of  a  bill  in  the  Doncaster  court  of 
requests  was  refused.  So  in  Stephenson  v,  Taylor  and 
Another  (g),  Butter  J,  held  that  the  delivery  of  bis  bill 
by  an  attorney  was  only  necessary  under  2  G.  &  c*  23,, 
in  case  of  business  done  in  a  court  of  record  wherein 
attornies  are  admissible  and  sworn,  and  not  in  case  of 
business  done  at  quarter  sessions.  After  that  decision 
the  court,  in  Ex  parte  Williams  (A),  at  first  refused 
to  tax  a  bill  for  the  last-mentioned  business,  though 
they  afterwards  acceded  to  such  taxation  in  the  same 
case,  on  the  ground  of  there  being  several  instances  in 
which  such  bills  had  been  taxed.  Upon  that  case, 
which  was  the  first  departure  from  the  former  con- 
struction of  the  act,  it  may  be  asked  whether  there  is 
any  such  practice  here,  as  that  of  taxing  bills  of  costs  in 
courts  of  requests  ?    Clarke  v.  Donovan  («)  went  further, 

(a)  4  Camp.  68.  (6)  7  Bin*  26*.  (c)  lN.R.  S66, 

(4)  6  B.  &  Cr.  86.         («)  K.  B.  unreported.        (/)  Barnes,  It*.  ' 
(g)  Ytrk  summer  asslaes  1786,  cor.  Bulkr  J,  4  T.  R.  1*4,  n.  (c). 
(*)  4  T.  R.  1*4.  (i)  5  T.  R.  694. 
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1832.  and  decided  that  a  signed  bill  must  be  delivered  to  a 
defendant  for  business  done  at  the  quarter  sessions  a 
month  before  commencing  an  action  thereon.  That 
decision  went  entirely  on  the  authority  of  Ex  parte 
Williams.  Lord  Kenyan  said  there  was  no  reason  for 
restraining  the  general  words  of  the  first  part  of  the 
clause,  which  require  an  attorney  to  deliver  his  bill  a. 
month  before  commencing  an  action.  But  the  wording 
gives  a  reason  for  construing  that  part  of  the  act  restric- 
tively,  viz.  to  the  "  courts  aforesaid,"  those  words 
being  necessarily  connected  with  the  other  parts  of 
the  statute.  The  only  object  of  making  the  delivery 
of  a  signed  bill  necessary,  was  to  give  opportunity  for 
taxation  (a).  Lloyd  v.  Maund  is  only  found  in  Tidd, 
and  when  cited  in  Ex  parte  Partridge  (b)  was  dis- 
regarded. 

Now  this  court  of  requests  is  not  a  court  of  record 
at  Westminster.  Wherever  taxation  of  bills  incurred 
in  other  courts  has  been  ordered  by  the  courts  of 
Westminster,  the  courts  have  been  courts  of  record, 
e.g.  the  courts  of  great  sessions  in  Wales  and  of 
quarter  sessions,  to  which  may  be  added  that  of  insol- 
vent debtors,  for  some  purposes  of  that  act.  And 
though  it  was  held  in  Collins  v.  Nicholson  (c),  that  a 
bill  for  business  done,  in  taking  out  a  commission  of 
bankrupt,  was  taxable  as  a  proceeding  in  equity,  that 
has  been  overruled  in  this  court,  Crowder  v.Davies(d). 
The  act  2  G.  2.  c.  23.  only  applies  to  "  fees,  charges, 
or  disbursements  at  law  or  in  equity;  but  this  court  of 
requests  is  neither.  Its  functions  entirely  differ  from 
those  of  the  common  law  county  court.  It  is  to 
decide  as  shall  be  found  to  stand  with  equity  and  good 
conscience.  In  Scott  v.  Bye  (e)  the  court  of  Common 
Pleas  held,  that  proceedings  in  a  court  of  requests, 
where  that  arbitrary  rule  of  decision  prevailed,  were 

(a)  Sec  Watum  v.  Pottan,  ante,  Vol.  II.  406.         (6)  *  Merivale,  500. 
(c)  S  Taunt.  3«  1.  (<*)  3  Y.  &  J.  413.  («)  S  Bing.  344. 
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not  proceedings  at  law  on  which  a  writ  of  false  judg-  1832. 
ment  would  lie.  Again,  in  Tingle  v.  Boston  (a),  an 
accedas  ad  curiam  was  set  aside,  on  the  ground  that  it 
appeared  from  its  return,  that  the  proceedings  in  the 
court  of  requests  below  were  of  an  equitable  nature. 
2dly.  No  taxing  officer  appears  to  exist  in  this  court 
of  requests  to  whom  the  items  of  charge  could  have 
been  referred  for  taxation.  Then  the  plaintiff  is  entitled 
to  a  verdict ;  see  per  Lord  Tenterden  in  Burton  v.  Chat- 
terton  (6).  In  the  courts  of  great  sessions  in  Wales,  of 
quarter  sessions,  and  insolvent  debtors,  such  officers 
existed.  In  courts  where  no  such  officers  exist,  orders 
for  taxation  under  2  G.  2.  c.  23.  s.  23.  have  been  re- 
fused. Williams  v.  Odell  (c)  is  directly  in  point.  It  there 
appeared  that  there  was  no  practice  for  taxation  of 
bills  for  business  done  in  appeals  in  the  house  of  lords; 
and  this  court  accordingly  refused  to  refer  such  a  bill 
for  .taxation,  because  there  was  no  criterion  by  which 
their  officer  could  be  enabled  to  tax  the  bill,  or  any 
means  to  which  he  could  resort  for  assistance.  Ex 
parte  Dam(d)  shows  that  a  bill  for  proceedings 
before  the  chancellor  as  visitor  of  a  royal  charitable 
foundation  is  not  taxable. 

Bayley  B. — My  present  impression  is,  that  this 
rule  ought  to  be  made  absolute.  But  as  it  is  stated 
that  a  somewhat  similar  case  is  pending  ill  another 
court  of  Westminster  Hall,  we  shall  postpone  the  exe- 
cution in  this  case,  in  order  to  give  it  a  greater  degree 
of  consideration,  if  we  should  find  that  another  court 
entertains  a  different  opinion.  I  have  at  present 
no  doubt  on  the  point.  My  judgment  rests  on  this 
being  a  proceeding  in  a  court  in  which  there  is  no 
taxing  officer.    The  question  arises  on  2  G.  2.  c.  23. 

(a)  S  Bing.  463.  (6)  3  B.  &  Aid.  487. 

(c)  4  Price,  *79.  (<*)  9  Vescy  J.  547. 
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188t.       j,  88.,  which  provides  that  no  attorney  or  solicitor 


BacfcB 


shall  commence  or  maintain  any  action  or  suit  for  the 
*T~  recovery  of  any  fees,  &c.  at  law  or  in  equity,  until  the 
Wltli'  expiration  of  one  month  after  he  shall  have  delivered 
his  bill  &c;  and  further,  that  on  application  of  the 
party  chargeable  by  such  bill  &c.  unto  the  Lord  Chan- 
cellory Master  of  the  Rolls,  or  unto  any  of  the  courts 
aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said 
courts  respectively,  in  which  the  business  contained  in 
such  bill,  or  the  greatest  part  thereof  in  amount  or 
value,  shall  have  been  transacted,  &c.  it  shall  be  lawful 
Sec*,  for  the  Lord  Chancellor,  Master  of  the  Rolls,  or 
the  said  courts,  or  a  judge  or  baron  of  the  said  courts 
respectively,  to  refer  the  bill  for  taxation  by '  the  proper 
officer  of  Sueh  court/  By  the  wording  of  that  act  the 
order  to  tax  is  to  be  made  by  the  court  in  which  the 
business  is  done,  or  by  a  judge  thereof.  There  are 
cases  in  which  a  bill  has  been  referred  to  be  taxed  by 
order  of  a  superior  court,  though  the  business  has  been 
done  in  an  inferior  court ;  but  no  case  has  been  cited 
in  which  such  a  reference  has  been  made  to  a  court  where 
there  is  no  taxing  officer.  For  the  words  are,  "  to  be 
taxed  and  settled  by  the  proper  officer  of  such  court*" 

When  the  question  as  to  taxing  a  bill  for  business 
done  at  the  quarter  sessions,  came  before  the  court  of 
King's  Bench  in  Ex  parte  Williams,  that  court  was  at 
first  of  opinion  that  the  bill  could  not  be  taxed,  because 
they  thought  that  there  was  no  officer  proper  to  tax  it, 
and  they  only  altered  their  opinion  because  their  officer 
Was  in  the  habit  of  taxing  such  bills. 

In  the  superior  courts  of  Westminster,  in  the  insol* 
Vent  court,  and  formerly  in  the  great  sessions  of  Waie*> 
there  were  taxing  officers,  but  in  the  house  of  lords 
there  is  none.  Accordingly,  bills  for  business  done  in 
the  former  courts  are  referred  for  taxation,  but  not  in 
the  latter*    The  distinction  therefore*  in  my  opinion, 
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lies  between  cases  where  business  was  done  in  courts       1832. 
having  a  taxing  officer,  and  in  Courts  not  having  a      ^T"*1*' 
taxing  officer.    If  the  court  has  no  taxing  officer,  the  v. 

business  is  not  to  be  considered  as  done  at  law  or  equity      Wills. 
within  the  meaning  of  the  provisions  of  the  statute. 

Now  this  bill  is  principally  composed  of  charges  for 
attendances,  some  out  of  the  court  of  requests,  and 
some  in  it,  but  not  aa  an  attorney,  for  no  attornies  are 
admitted  or  practise  as  such  in  those  courts.    Persons 
filling  that  character  are  entitled  to  be  paid  for  their 
time  given  to  a  client,  whether  in  a  court  of  law  or  any 
other  court.    I  apprehend  an  attorney  has  no  more 
right  to  stand  in  the  place  of  a  party  to  a  suit  in  a  court 
of  requests,  than  a  person  who  is  not  an  attorney  can  do 
in  this  court ;  but  any  friend  of  the  party  may  as  such 
come  forward  on  his  behalf*    Nor  are  any  fees  con- 
templated or  payable  by  this  act  of  S3  G.  2.  to  attor- 
nies ;  and  the  trifling  amount  of  fees  allowed  to  the  offi- 
cers of  the  court  by  the  table  set  forth  in  s.  12  of  the  act, 
shows  the  business  to  be  of  that  small  kind  in  which 
no  attornies  could  be  expected  to  be  employed.    If  an 
attorney  is  employed  on  behalf  of  a  party,  and  is  suf- 
fered by  the  court  so  to  act,  there  is  nothing  to  regulate 
the  amount  of  his  fees,  and  he  can  only  recover  for  his 
attendance  on  a  quantum  meruit,  *i*.  by  means  of  a 
jury,  not  according  to  the  standard  established  by  a 
.  taxing  officer,  for  there  is  no  such  officer  in  a  court  of 
requests.    Nor  could  the  officer  of  this  court  adjudge 
the  amount,  because  there  are  no  fees  in  a  court  of 
requests  on  which  to  adjudicate.    If  there  are  no  fees, 
it  seems  to  me  not  to  be  a  court  within  this  act.    Then 
the  sum  to  be  recovered  by  the  plaintiff  is  not  a  fee, 
but  a  reasonable  compensation  to  the  party  for  attend- 
ing, not  as  an  attorney,  but  as  a  substitute  for  the 
defendants    I  am  of  opinion  that  the  delivery  of  this  bill 
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1832.       was  not  requisite  under  the  statute,  and  that  this  rule 
roust  be  made  absolute. 


Becke 

v. 
Wells. 


Vaughan  B. — The  question  arises  purely  on  the 
construction  of  section  23  of  2  G.  2.  c.  23.  The  words 
are  "  fees,  charges  or  disbursements  at  law  or  in 
equity."  The  object  plainly  is  to  give  the  party  an 
opportunity  of  having  his  attorney's  bill  taxed  by  the 
proper  officer;  that  officer  is  mentioned  in  terms  in  the 
clause,  which,  therefore,  necessarily  imports  his  exist- 
ence in  the  courts  contemplated.  Now  as  in  this  court 
of  requests,  there  is  no  such  taxing  officer,  nor  in  prac- 
tice has  any  officer  of  a  superior  court  been  called 
on  to  tax  such  a  bill  as  this,  those  facts,  in  my  opinion, 
decide  this  case.  One  object  of  these  courts  of  re- 
quests was  to  exclude  attornies  from  practising,  for  the 
cases  are  to  be  decided  according  to  the  rules  of  equity 
and  good  conscience,  and  not  by  ordinary  course  of 
law.  Now  the  words  "  law  and  equity"  in  2  G.  2. 
c.  23.  s.  S3,  mean  law  and  equity  as  administered  in 
the.  superior  courts  here.  I  agree  with  my  brother 
Stephen  that  some  of  the  decisions  have  already  de- 
parted from  the  words  of  the  act;  but  there  is  no 
practice  here  as  there  was  in  Ex  parte  Williams  to  sanc- 
tion such  a  departure*  Then  the  jury  must  settle  the 
plaintiff's  remuneration  as  they  may  think  reasonable, 
for  the  charge  is  not  in  the  character  of  an  attorney. 
These  are  not  fees  at  law  or  in  equity  within  2  G.  2.  c. 
23.  nor  is  the  court  of  requests  a  court  within  that  act. 

Holland  B. — I  am  of  the  same  opinion,  on ,  the 
broad  ground  that  in  this  court  of  requests  there  is  no 
taxing  officer,  and  that  it  is  not  a  court  of  law  or  equity 
in  the  sense  of  those  words,  as  used  in  the  act.  When 
Lord  Kenyon,  in  Ex  parte   Williams,  spoke  of  the 
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practice  of  K.  13.,  thai  practice  depended  on  there  being       1832. 
a  taxing  officer  in  the  court  of  quarter  sessions. 

Gurney  B. — The  circumstance  of  there  being  no 
taxing  officer,  distinguishes  this  case  from  all  those 
cited  for  the  defendant. 

Rule  absolute. 


Graham  against  Which  elo  (and  Hull.)  , 

A  SSUMPSIT.    By  an  agreement,  dated  10  March  By  agreement 
1827,  between  the  plaintiff  of  the  one  part,  and  w.nnd  H.    ' 
the  defendants  of  the  other  part,  the  plaintiff  agreed  to  t°°k  premise* 

i      3 1  ••  i»   <■  /.         .   r  «.      from  lne  p*ain- 

let  and  demise  to  defendants  a  part  of  a  certain  dwelling-  tiff  for  three 
house,  with  certain  rights,  &c.  to  hold  the  same  from  ^ear8»  *ul?  . 

*  °      *  power  to  claim 

the  25th  March  then  instant,  for  the  term  of  three  an  extension 
years  from  (hence  next  ensuing,  at  210/.  rent  payable  seven  years!° 
quarterly;  and  if  the  defendants  should  give  to  the  They  occu- 
plaintiff  three  months  notice  in  writing  for  that  pur-  „ershiptill 

pose,  previously  to  the  expiration  of  the  said  term  of  3"ht  1H28, 

i  i  «-i  *         ii-i     wnen  ,l  was 

three  years,  then  ana  in  that  case,  for  and  during  the  dissolved,  and 

further  term  of  four  years,  making  in  the  whole  the  ]*££■» 

term  of  seven  years  from  the  said  25th  March%  at  the  country. 

yearly  rent  or  sum  of  210/.  payable  quarterly,  &c.  and  j^n^^xm^ 

the  defendants  agreed  to  take  and  rent  the  same  pre-  he> in  compli- 

*  *v       l  •   ,•/*•  ance  with  the 

mises  of  the  plaintiff.  plaintiff's  de- 

sire, joined  H* 
in  a  notice  to  the  plaintiff  to  extend  the  term,  according  to  the  agreement.  In  Ja- 
nuary 1829  H.  took  S.  into  partnership,  and  continued  to  occupy  till  September  1831. 
In  February  1829  the  plaintiff  authorized  his  attorney  by  letter  to  draw  a  lease  to 
H.  and  &,  and  gave  the  letter  to  H.  who  never  delivered  it,  nor  was  such  a  lease 
executed.  The  plaintiff's  receipts  for  rent  purported  to  be  from  H.  and  W.  while 
in  partnership,  from  H.  when  W.  had  retired,  and  from  H.  and  S.  after  8.  was  taken 
into  partnership. 

Held,  that  the  original  tenancy  of  H.  and  W.  was  not  surrendered  by  act  or 
operation  of  law,  and  consequently,  that  W.  remained  liable  for  the  rent. 

Quare,  if  after  nolle  proiequi  entered  quoad  one  defendant,  who  has  pleaded  bank- 
ruptcy, he  is  a  witness  for  the  other,  to  resist  a  prior  claim  agairist  both? 
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188)1.  The  special  count  of  the  declaration!  after  stating  the 

^v^      above  agreement,  alleged,  that  after  the  making  of  the 

t#  said  agreement,  and  more  than  three  months  before 


WatoaiLo.  the  expiration  of  the  said  term  of  three  years,  the 
defendants  did  give  notice  in  writing  of  their  intention 
to  hold  and  continue  tenants  of  the  demised  premises 
for  the  ftirther  term  of  four  years  from  and  after  the 
expiration  of  the  term  of  three  years,  making  in  the 
whole  the  term  of  seven  years,  according  to  the  provi- 
sions in  the  agreement.  No  occupation  was  averred, 
but  the  nonpayment  of  105/.  for  half  a  year's  rent  due 
29th  September  1881,  was  alleged  by  way  of  breach. 
A  count  for  use  and  occupation  followed  with  the 
money  counts. 

Pleas,  by  Whichelo,  non  assumpsit;  by  Hull,  his 
bankruptcy.    Nolle  prosequi  entered  as  to  Hull. 

At  the  trial  before  Gurney  B.  at  the  Middlesex 
sittings  in  Trinity  term,  the  plaintiff  had  a  verdict  for 
105/.  against  Whichelo,  subject  to  leave  to  move  for  a 
nonsuit.  The  following  facts  appeared  in  evidence. 
The  defendants  hired  rooms  in  Regent  Street  of  the 
plaintiff  on  the  above  agreement,  and  on  19  January 
1839,  Hull  and  Whichelo,  also  by  the  plaintiff's 
desire,  sent  the  plaintiff  a  written  notice  requiring  the 
term  to  be  extended.  The  defendants  proved  receipts 
given  by  plaintiff  for  rent,  as  received  from  Whichelo 
and  Hull  till  July  1828,  then  as  received  from  Hull 
only,  and  afterwards  from  Hull  and  Smart. 

Hull,  who  had  obtained  his  certificate,  was  then 
called  for  the  defendants.  Objection  was  made  to 
his  competency  as  a  witness*  on  the  ground  of  his 
interest  to  defeat  the  action.  The  point  was  reserved, 
and  the  evidence  admitted  (a).    He  proved  the  dis- 

(<?)  Mm  Imr  ?.  HumbU,  16  East,  171 )  AjfUlo  v.  FourHrinter,  6  Bing. 
406,  8. P.;  Bator.  Rh**U,  (oil  6  0.  4.  c.  16.)  1  Moody  &  M.  33t,  were 
kited  la  argument  In  banc  on  the  point,  bat  no  judgment  being  given  on  itj 
the  argument  is  omitted. 
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solution  of  the  partnership  between  himself  end  the       IMS. 
defendant  at  MUkummer  1808;  that  defendant  then      If*""*' 
retired    from  business!   of  which  the  plaintiff  had  * 

notice  within  three  months.  In  January  1889!  HuU  Ww(3MW' 
having  taken  Smart  into  partnership!  they  traded  on 
the  premises  as  HuU  and  Co.  till  Smmrt  died  and 
HuU  became  bankrupt  in  September  183  L  After  the 
above  notice  to  the  plaintiff  requiring  an  extension 
of  the  lease!  the  plaintiff  wrote  the  following  letter 
directed  to  his  attorney,  and  gave  it  to  HuU>  at  his 
house,  but  it  was  never  delivered.  "  Dear  Sir- 
Messrs.  HuU  and  Co.  have  requested  me  to  say  that 
they  wish  to  have  a  lease  prepared  for  the  residue  of 
the  term  they  hold  of  part  of  toy  house!  No.  87,  they 
will  apply  to  you  accordingly  $  the  firm  ii  now  Meeirs. 
HuU  and  Smart,  and  I  have  no  objection  to  grant  their 
request/9  Signed  by  the  plaintiff  1 1th  February  1839. 
No  lease  was  drawn  or  signed*  It  was  contended  for 
the  defendant  that  his  interest  in  the  premises  was 
surrendered  by  operation  of  law,  and  by  the  plaintiff's 
agreement  to  take  HuU  and  Smart  as  new  tenants, 
instead  of  HuU  and  defendant  $  but  the  learned  judge 
thought  that  no  new  lease  having  been  executed  to 
HuU  and  Smart,  the  plaintiff's  intention  to  take  Smart 
as  a  tenant  was  not  binding  on  him  till  plaintiff's  letter 
was  acted  upon,  and  till  Smart  became  his  tenants 
for  otherwise  he  might  have  lost  the  security  of  the 
defendant  without  getting  that  of  Smdrt*  Verdict 
for  the  plaintiff  for  arrears  due  at  Michaetfnae,  with 
leave  to  move  to  enter  a  nonsuit*  A  rule  having  been 
obtained  accordingly, 

Hutchinson  and  Butt  showed  cause.  The  old  te- 
nancy of  seven  years  contemplated  by  the  original 
agreement,  was  created  in  the  manner  thereby  directed. 
Then  as  no  surrender  of  it  by  writing  appears)  it  still 
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1832.  exists  so  as  to  render  the  defendant  liable  on  the  pri- 

^^  vity  of  contract.     For  if  the  letter  from  the  plaintiff  is 

o.  admissible  in  evidence!  still  having  been  written  by  him 

Whichelo.  mA  kept  by  HuU  without  tefog  produced  till  the  trial, 

it  could  not  operate  as  a  surrender;  at  all  events  not 
without  being  stamped  as  such,  Williams  v.  Sawyer  (a). 
Nor  can  it  operate  as  a  new  lease,  or  agreement  for  a 
lease,  for  a  similar  reason*  There  never  can  be  a  change 
of  tenancy  by  operation  of  law  without  consent  of  all 
the  parties  (6).  Here  the  plaintiff's  letter  proposing  a 
lease  to  the  new  firm  is  kept  by  Hull,  and  Whichelo 
never  sees  it.  Not  only  was  there  no  surrender  by 
Whichelo,  but  no  new  tenant  is  made  who  might  be 
liable  to  the  suit  of  the  landlord. 

[Bat/let/  B.  Whichelo  never  occupied  after  July 
1838.  Then  if  a  new  lease  had  been  executed  to  Hull 
and  Smart  in  1829,  there  would  have  been  a  new  con- 
tract with  them  which  might  have  been  a  surrender  by 
operation  of  law;  but  as  no  such  lease  was  executed, 
you  contend  that  Whichelo  is  liable  on  the  privity  of 
contract  arising  from  the  original  agreement.] 

In  Matthews  v.  Sawell  (c)  the  court  felt  the  hardship 
on  the  old  lessee,  who  had  quitted  the  premises  after  a 
verbal  surrender  of  the  old  tenancy ;  but  held,  that  as 
no  new  tenant  had  become  answerable  to  the  lessor  the 
old  tenancy  remained.  In  Thomas  v.  Cook  (d)  all  the 
parties  assented  to  the  change  of  tenancy.  The  ori- 
ginal tenant  having  distrained  on  the  new  occupier,  the 
landlord  interposed,  took  the  new  occupier's  bill  in  pay- 
ment of  the  rent  due  to  himself,  and  afterwards  dis- 
trained on  his  goods  for  other  rent.    It  was  held,  he 

(«i)  3  Brad.  &  B.  70. 

(b)  Sec  per  Holroyd  J.  Thomas  v.  Cook,  S  B.  &  Aid.  122 ;  Phippt  i. 
Sndthorpc,  1  B.  &  Aid.  50 ;  Matthews  v. Sawell,  8  Taunt.  370 ;  per  Abbott  C.j. 
in  Hammerton  i.  Stead,  3  B,  &  C.  478.  . 

(c)  8  Taunt.  270.  (<f)  t  B.  &  Aid.  119. 
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could  not  afterwards  sue  the  original  tenant  for  use 
and  occupation.  Here,  if  the  receipts  produced  show 
the  privity  of  estate  to  be  destroyed,  the  privity  of 
contract  remains  on  the  original  agreement  specially 
declared  on.  Then  no  occupation  by  the  defendant 
was  necessary  (a) ;  and  as  the  special  agreement  is  not 
under  seal,  assumpsit  is  the  proper  remedy,  as  covenant 
would  have  been  had  it  been  under  seal  (b). 


805 
183& 

Graham 

v. 
Which  elo. 


Jervis  in  support  of  the  rule.  The  interest  of 
Whichelo  was  ended  by  act  and  operation  of  law.  In 
Thomas  v.  Cook  the  assent  of  the  defendant  as  original 
tenant,  to  the  substitution  of  another  tenant,  was  pre* 
sumed ;  the  landlord  having  accepted  of  him  in  that 
capacity,  and  having  distrained  on  him.  The  liability 
of  that  defendant  was  held  to  b&  ended,  under  facts  not 
more  cogent  than  the  present.  The  plaintiff  relin- 
quished Whichelo  as  a  tenant,  when  he  gave  receipts 
for  rent  to  Hull  after  the  partnership  with  Whichelo 
was  dissolved,  and  afterwards  to  Hull  and  Smart,  A 
jury  might  well  infer  from  the  latter  receipts,  and  the 
letter  to  Hull  and  Smart,  that  the  plaintiff  had  assented 
to  take  them  as  his  new  tenants.  Then  Whichelo's 
assent  must  be  presumed,  being  to  his  advantage; 
Thomas  v.  Cook. 

Bayley  B. — The  plaintiff's  letter  does  not  show 
that  Smart  as  well  as  Hull  undertook  to  become  liable 
to  the  plaintiff  for  the  residue  of  the  term  granted  to 
Hull  and  Whichelo,  though  the  plaintiff  might  be 
willing  to  take  Smart  as  a  tenant,  if  he  would  become 
personally  liable  to  him  for  that  period.  This  case  is 
very  plainly  distinguishable  from    Thomas  v.   Cook. 


(a)  Bull  v.  Sibbs,  8  T.  R.  and  cases  collected  in  the  notes  to  Thunby  ▼. 
Plant,  1  Saund.  141. 

(b)  See  1  Saund.  R.  140.  n.  (p),  last  edition. 
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1830,  There  the  lessee  underlet,  and  the  lessor  accepted  the 
*— -nJ  under-lessee  as  his  immediate  tenant,  the  original  lessee 
^  assenting  to  that  arrangement;  so  that  there  was  a 
WsiontiA,  concurrent  consent  by  all  the  parties.  So  bad  it  been 
here  made  out  that  the  plaintiff  Graham  ever  agreed 
to4ake  some  one  as  his  tenant  in  substitution  for  the 
'  defendant  Whichelo,  and  that  some  one  else  agreed  to 
become  that  substitute,  the  principle  of  Thomas  v.  Cook 
would  apply;  but  the  point  of  analogy  between  the 
eases  is  wanting ,  for  there  was  no  agreement  by  the 
plaintiff  to  give  up  Whichelo,  or  by  any  other  person  to 
stand  in  his  place  as  tenant*  The  original  agreement 
was  to  hold  the  premises  for  three  years,  that  term  to 
be  extended  to  seven  years«  if  the  tenants  chose  to 
give  the  plantiff  a  notice  to  that  effect.  That  notice 
was  given  in  Jan*  1829,  but  before  it  was  given,  and  as 
early  as  July  1828,  Whichelo  withdrew  from  the  busi- 
ness and  went  Into  the  country.  From  that  time  to 
January  1899  the  rent  appears  to  have  been  received 
as  from  Hull  alone  i  but  in  that  month  Whichelo$  who 
hud  oeased  to  be  concerned  with  Hull  in  the  trade 
carried  on  on  the  premises,  concurs  with  him  in  giving 
notice  to  the  plaintiff  that  they  required  an  extension 
pf  the  term*  That  appears  to  be  a  distinct  acknow- 
ledgment by  Whichelo  that  he  considered  himself  as 
remaining  at  that  time  tenant  to  the  plaintiff.     What 

is  there  since  that  time  to  exonerate  Whichelo  from 
his  liabilities  as  such  tenant,  and  to  put  Smart  in  his 
place,  io  ee  to  constitute  a  surrender  of  WhicheW*  iu« 
terest  by  act  and  operation  of  law  ?  The  receipt  for 
rent  given  by  the  plaintiff  to  Hull  and  Smart  does  not 
shew  an  undertaking  by  the  plaintiff  to  give  up  the 
party  with  whom  he  had  before  contracted,  and  there 

is  no  evidence  to  show  that  Smart  contracted  to  be 

liable  *«  tenant  for  the  rest  of  the  extended  term  for 
which  Whichelo  was  liable;  nor  had  he  any  interest  to 
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do  so.    The  plaintiff's  letter  has  also  been  relied  on,       1832, 

by  which  he  showed  his  readiness  to  accept  Smart  in     „* 
'  r  Graham 

lieu  of  Whichelo,  and  to  take  him  with  Hull  as  his  v. 

tenants  under  a  new  lease;  but  does  that  readiness  to    Wh,chelo' 

take  them  as  such  lessees  by  an  instrument  which,  if 

executed,  would  make  each  of  them  personally  liable 

for  four  years'  rent,  amount  to  giving  up  the  original 

tenant,  or  accepting  his  surrender,  if  that  instrument  was 

never  executed,  and  no  new  tenant  was  ever  substituted! 

On  the  evidence  it  does  not  appear  that  the  plaintiff 

gave  up  fVkichelo  and  accepted  Smart  as  his  tenant, 

or  that  any  one  was  put  in  Whichetes  stead  as  tenant* 

Then  he  remained  liable. 

Bolland  B.  (a). —  I  have  looked  in  vain  for  any 
thing  to  show  that  the  defendant  was  not  entitled  to 
any  benefit  which  might  have  accrued  from  the  lease  as 
extended.  The  only  oircumstanoe  pressing  me  was 
the  plaintiff's  letter,  which  might  have  been  available 
to  make  Hull  and  Smart  his  tenants,  could  Whfahafa 
have  established  that  its  terms  were  acted  on  so  as  to 
substitute  Smart  for  him  according  to  them. 

Gurney  B.— Both  the  parties  to  the  original  con* 
traet  must  concur  in  the  new  one;  but  one  of  them,  the 
defendant  WMchelo,  has  done  nothing  at  all,  and  the 
plaintiff  has  only  expressed  his  readinew  to  concur,  in 
case  of  a  particular  event,  viz.  the  execution  of  the  lease 

by  HuU and  Smart.  That  ha»  not  taken  place;  then  the 
plaintiff's  intention  was  merely  inchoate*  The  test  is, 
could  not  Whicheh  have  insisted  on  reaping  any  benefit 
which  might  have  accrued  during  the  extended  term? 

Rule  discharged  (ft). 

(a)  Vaughan  B.  was  gone  to  chamben. 

(I)  See  Hamerton  v.  Stead,  3  Bar.  6x  Cr.  4T8. 
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Ward's  Bail. 

A  notice  of  T^HE  notice  of  bail  stated  the  bail  to  have  resided  at 
bail  should  the  place  jn  the  notice  "  within  the  last  six  months.9 

dence  or  resi-    An  affidavit  of  justification  by  the  bail  accompanied  it, 

bLlltohaSr    8tatin8  that  be  had  resided  there  'f°*  the  last  sbc 

been  at  the       months/ 
place  or  placet 
mentioned  in 

the  notice  of  Butt  for  plaintiff.  The  notice  of  bail  does  not  com- 
Sl^ihe  *  ply  with  Reg.  Gen.  Trin.  1  IV.  4.  [Vol.  I.  520,]  in  not 
last  six  stating  the  residence  of  the  bail  to  have  been  at  the 

months/  and  °  #  # 

'within  the      place  mentioned  for,  that  is,  during  the  last  six  months. 

last  six 

months/  is  in- 
correct.   But       Comyn  for  the  bail  cited  Fenton  v.  Warre(a)f  to 

the  affidavit  of  show  that  that  statement  need  not  be  made  in  express 
justification  terms  in  the  notice  of  bail,  and  that  it  was  sufficient  to 
the  notice  of  make  it  in  the  affidavit  of  justification  which  accom- 
b»il  »ta.ted       panied  it. 

the  bail  to         r 
have  resided 

^nSf  Buii-    °n  Jan-  30,1882,  Vaughan  B.  stated  that 

in  the  notice  the  judges  had  met  on  the  subject,  and  thought  the 

sixmonthsl*  true  sense  of  the  rule  to  be,  that  the  notice  of  bail 

the  defect  in  should  state  the  place  or  places  of  residence  of  the  bail 

the  notice  was  ,..  i  i        ,   i 

held  cured,  dunng  the  last  six  months,  and  not  leave  it  to  m- 
and  the  bail     ference  (b).    A  similar  construction  prevails  in  K.  B. 

was  allowed*  v  '  r 

Gurnet  B. — This  notice  ought  to  have  stated  that 
the  bail  had  resided  at  the  single  place  specified  all  the 
six  months :  that  is  the  intention  of  the  rule,  as  appears 
from  its  requiring  every  residence  of  the  bail  within  the 
last  six  months  to  be  stated,  if  there  has  been  more 

(a)  Ante,  Vol.  II.  158.    Michatlma$  1631. 

(6)  Ante,  Vol.  II.  59*.    Acted  on  by  court  of  Exchequer,  16  Jan,  1833. 
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Waed's  Bail. 


than  one  such  residence  in  that  time.    If  it  were  held,       1832. 
otherwise,   bail  might  justify  who  had  only  resided 
there  a  day  before  giving  the  notice.    My  doubt  is, 
whether  the  correctness  of  the  affidavit  of  justification 
accompanying  the  notice  has  not  cured  its  defect. 

And  after  conference  with  the  Court,  the  learned 
Baron  afterwards  added, 

We  think  that  the  notice  is  sufficient,  it  having  been 
accompanied  by  an  affidavit  stating  that  the  bail  bad 
resided  for  the  whole  six  months. 

Bail  allowed  without  payment  of  costs  by  the 
plaintiff. 

[See  Beg.  Gen.  Trin.  1  W.  4.  No.  3,  Vol.  I.  5tl.] 


Goddard  against  Hodges. 
A  ASSUMPSIT  against  the  chairman  of  the  committee  A-> tt  80,icitor 

xX.  .  •  to  vl  company 

of  a  company  formed  for  building  a  bridge,  by  the  for  building 
solicitor  to  the  company,  to  recover  money  paid  for  cined  onePF" 
advertising  and  taking  a  journey  in  furtherance  of  the  to  hold  shares 
undertaking.    Plea,  non  assumpsit.    At  the  trial  before  „*£  ^e™ 
Lord  Lyndhurst  C.  B.  at  the  London  sittings,  one  taking  that  he 
Fall,  for  the  defendant,  proved  that  the  plaintiff  having  pay  the  de- 
called  on  him  and  wished  him  to  take  shares  in  the  P°f.lt8  and, al1 

calls  on  them. 

bridge,  he  {Fall)  answered  he  had  no  money,  and  must  F.'s  name  was 

accordingly 
registered  as  a 
shareholder.  A.  then  sued  a  member  of  the  company  for  money  paid  and  joornies 
taken  in  the  service  of  the  company.  Held,  that  he  being  in  fact  the  real  partner, 
could  not  recover  at  law  against  his  co-partner,  no  account  having  been  settled,  or 
balance  struck. 

A  payment  had  been  made  to  the  plaintiff  on  account,  but  unappropriated  at  the 

time  of  payment: — Held,  that  it  must  be  applied  to  his  legal  demand  accruing  due 

before  any  act  by  bim  to  become  a  partner;  and  not  to  a  subsequent  equitable  one. 

Semitic.  If  such  payment  had  not  been  so  applied,  the  plaintiff  might  nave  sued  at 

law  for  that  prior  demand, 

VOL.  HI.  F 
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1832.       leave  such  matters  to  richer  men.    That  plaintiff  said, 

^S/m*/      that  aa  be  was  solicitor  to  the  company,  and  expected 

v.  to  continue  so,  he  could  not  take  any  shares  (a)  him- 

Hodges.       ^  but  Aat  he  shouW  bc  oWigcd  to  FaU  if  he  wouM 

allow  him  to  use  FalT*  name  for  that  purpose,  and  he 
would  pay  the  deposits  and  every  other  claim  in  respect 
of  them.  FaU  consented,  and  was  inserted  in  the  list 
of  shareholders.  The  plaintiff  gave  him  a  receipt  for 
26L  as  his  deposit  on  10  shares,  but  FaU  never  paid 
any  thing  on  account  of  them.  <£200  had  been  paid  to 
the  plaintiff  on  account,  which  covered  the  demand 
due  to  him  down  to  the  time  of  registering  Fatt's  name. 
In  answer  to  questions  from  the  learned  judge  the  jury 
said  they  believed  FaU,  and  that  he  had  held  shares 
for  the  plaintiff.  A  verdict  was  found  for  the  plaintiff 
for  94/.,  the  balance  of  his  account,  subject  to  leave  to 
move  to  enter  a  verdict  for  the  defendant. 

Gaulburn  Serjt.  moved  accordingly,  by  citing  Holmes 
v.  Higgins  (b),  and  Milburn  v.  Codd(c)9  as  in  principle 
sustaining  his  position,  that  the  plaintiff  being  substan- 
tially a  partner  could  not  sue  his  partner,  or  hold  shares 
by  another. — Rule  granted  (d). 

Holt  and  Hoggins  showed  cause.  1st,  the  plaintiff 
was  not  a  partner  in  fact  recognised  by  the  company. 
Their  assent  was  necessary,  for  no  third  person  can  be 
imposed  on  a  partnership  without  their  consent,  though 
a  partner  may  have  transferred  his  sharfe  to  him ;  Bray 
v.  Fromont{e).  So  a  partnership  does  not  survive  for 
the  benefit  of  executors  of  a  deceased  partner ;  Pearee  v. 
Chamberlain  (/).     [Lord  Lyndhurst  C.  B.  Why  might 

(«)  There  was  no  rule  that  the  solicitor  should  not  take  share*,  but  the 
plaintiff  might  have  desired  to  a? old  an  open  partnership. 
(ft)  1  B,  U  C.  74.  (c)  7B.&C.  419. 

(d)  Afterwardi  changed  by  the  court  into  a  rule  for  a  nonsuit, 
(•)  1  Maddock  &  Geldart  (sometimes  cited  as  6  Madd.)  5, 
(/)  2  Ves.  33« 


HoDOES. 


in  the  Third  Year  of  WILLIAM  IV.  811 

not  Fall  be  merely  acting  as  the  plaintiff's  agent?    If       1832. 
so,  and  it  was  not  known  at  the  time,  would  not  the     ^T^^^ 

GODDARD 

plaintiff  be  still  liable  for  all  the  debts  of  the  concern  v. 

as  an  undiscovered  partner,  among  others  to  this  debt? 
If  he  is,  he  is  here  suing  his  partners  at  law.]  If  the 
plaintiff  was  a  dormant  partner,  and  liable  as  such  quoad 
the  public,  who  might  be  creditors  of  the  company,  he 
cannot  be  liable  as  such  quoad  them,  for  they  never 
admitted  him.  [Bayley  B.  It  appears  that  every  man 
except  the  solicitor,  who  would  pay  a  deposit  and  the 
calls  might  be  a  partner.  But  the  solicitor,  in  the 
name  of  his  agent,  holds  shares  and  gets  the  benefit  of 
them.  Then  is  not  he  subject  to  every  liability  and 
disability  to  which  as  a  partner  he  would  be  open,  even 
though  his  taking  the  shares  against  the  rules  might 
expose  him  to  be  deprived  of  any  benefit  from  them? 
Suppose  the  concern  to  be  advantageous,  and  the 
plaintiff,  through  Fall,  to  get  large  profits;  if  Fall 
became  bankrupt,  would  not  the  plaintiff  be  liable  to 
contribute  to  subsequent  losses  by  the  other  partners 
in  respect  of  the  profits  so  obtained  by  him  through 
Fall's  name?]  How  could  Fall  have  filed  a  bill  for  com- 
munity of  profits  as  partner  ?  If  he  could  not,  a  mere 
sub-contract  with  him  would  not  make  him  a  partner ; 
Coope  v.  Eyre  (a),  Savitte  v.  Robertson  (6).  [Lord 
Lyndhurtt  C.  B.  The  dates  of  the  journey  &c.  are  im- 
portant, being  before  the  plaintiff  or  Fall  held  shares. 
Then  would  not  the  plaintiff  be  liable  to  contribute  to 
this  very  debt  ?  For  it  is  incurred  for  the  benefit  of  the 
concern,  the  profit  of  wbich  he  shares  in.  If  so,  how 
.can  he  sue  for  it  at  law  ?  It  might  be  said  Fall  was 
the. partner,  and  if  so  he  must  apply  to  equity;  but  a 
court  of  law,  by  considering  Fail  aji  the  plaintiff's  agent 
as  well  as  trustee,  may  attain  the  same  object.    The 

(«)  1  H.  Bit  37.  (t)  4  T.  R.  ?*X 
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1 832.       privity  between  principal  and  agent  would  give  an  action 
!^v  against  the  principal.    The  plaintiff  as  a  stranger  can- 

9.  not  be  in  a  better  situation  than  Fall,  who  ostensibly 

Hodges.  acte  ^  principal ;  he  is  therefore  entitled  to  all  the 
benefits  and  subject  to  all  the  liabilities  incurred  by 
that  agent.  Bayley  8.  Goddard  could  never  have 
levied  on  Fall  if  he  bad  obtained  an  execution  against 
the  rest  of  the  company.  If  the  plaintiff  recovered  in 
this  action,  might  not  Hodges  sue  Fall  for  contribu- 
tion! and  then  Fall  the  plaintiff?  Suppose  A.  and  B. 
to  be  owners  of  a  ship,  and  C.  to  have  no  money  of  his 
own,  but  to  buy  a  third  of  her,  as  for  himself,  withD.'s 
money, — may  not  all  persons  who  have  supplied  her 
with  outfit  sue  £>.,  not  as  a  sub-contractor  or  purchaser 

coming  in  under  C,  but  as  the  joint  owner  and  partner 
really  benefited  by  the  supplies,  and  ab  origine  liable? 
for  there  is  a  great  difference  between  a  person  so 
liable  and  another  coming  in  by  purchase  from  a  part- 
ner. Whether  fraud  existed  or  not,  the  objection  to 
the  action  arises  when  the  plaintiff  and  not  Fall 
appears  to  be  the  real  partner.  Bolland  B.  A.f  B., 
and  C,  as  joint  owners,  might  all  contract  with  D.;  but 
if  he  comes  in  as  purchaser  from  either,  the  rest  may 
object  that  he  is  not  their  partner.] 

Secondly.  Supposing  the  plaintiff  to-  be  a  partner  in 
fact,  he  may  sue,  some  of  these  disbursements  having 
taken  place  before  the  registry  of  Fall's  name.  The 
sum  paid  in  was  not  specifically  appropriated.  [Bay- 
ley  B.  The  advertisements  and  journey  were  among 
the  cashier's  items  of  expenditure,  and  the  plaintiff  had 
a  right  of  action  for  them  before  Fall  became  a  partner. 
The  question  is  whether,  the  plaintiff  not  having  then 
exercised  his  right,  any  thing  which  has  happened 
since  has  taken  away  that  right.  Lord  Lyndhurst  C.  B. 
The  first  payment  by  plaintiff  on  account  of  the  shares 
was  not  till  12  June  1829,  but  the  journey  had  taken  place 
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in  September  1827,  and  the  advertising  before  Decern-       1832. 
ber  1828,  when  the  plaintiff  received  money  on  account.      J*~v 
Where  an  account  is  treated  as  entire  by  all  parties,  v. 

and  the  items  of  charge  and  the  payments  are  all  of 
one  character,  and  equal  in  their  nature,  they  must  be 
applied  to  the  earliest  items  (a).  Bay ley  B.  There 
could  be  no  liability  of  any  partner  at  law  till  the  part- 
nership was  closed  and  the  balance  ascertained.  The 
earliest  items  for  which  the  defendant  was  liable,  are 
recoverable  at  law.  I  think  the  payment  on  account 
should  be  applied  to  them,  and  not  to  the  subsequent 
items,  for  which  the  defendant  is  only  liable  in  equity  (6).] 

Goulburn  Serjt.  and  Corny n  contrA,  were  stopped  by 
the  Court. 

Lord  Lyndhurst  C.  B. — We  entertain  no  doubt 
about  either  point.  This  was  an  action  brought  by 
the  plaintiff  to  recover  from  the  defendant,  who  was  a 
partner  in  a  company,  money  laid  out  by  the  plaintiff 
on  behalf  of  the  general  concern.  It  having  been 
admitted  that  the  money  was  expended  by  the  plaintiff, 
the  question  is,  Can  he  recover  it  at  law  from  the 
defendant,  or,  in  other  words,  from  the  company?  It 
is  urged  for  the  plaintiff  that  he  can,  because  part  of 
this  claim  is  made  for  money  laid  out  before  Fall 
engaged  in  the  concern,   and  therefore  befpre  the 

(a)  A  rale  originating  in  the  civil  law,  sec  Cfoyton's  case  in  Devaynet  v. 
Noble,  1  Merivale,  605  et  uq. ;  the  cases  collected,  ,id.  587—604;  and 
Bodenham  t.  Purchat,  %  B.  6c  Aid.  45.  per  Bayley  J. 

(6)  Birch  ▼.  Tebbutt,  2  Stark.  R.  74;  Goddard  t.  Cox,  Stra.  1194,  1 
Merivale,  589,  606.  In  Bounqurt  v.  Wray,  6  Taunt  597,  2  Marsh.  319, 
(A.  D.  1815,  but  not  cited  in  Clayton's  case,  1  Merivale,)  the  first  items 
of  demand  were  equitable  only,  the  second  legal,  but  indefinite  payments 
were  held  applicable  to  the  prior  items.  See  also  Wright  v.  Laing,  3  B. 
&  C.  165;  Cruictohanks  v.  Ro$e,  2  M.  &  M.  100;  Brooke  t.  Enderby,  2  Bro. 
k  B.  70;  Shaw  r.  Pic  ton,  4  B.  &  C.  715. 
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defendant's  objection  can  apply;  but  I  am  of  opinion 
that  that  affords  no  answer  to  the  objection,  because  I 
think  that  the  payment  on  account  of  the  sum  of  200L 
ought  to  be  applied  to  the  earlier  items.  And  that 
raises  the  main  question,  whether  the  situation  of  Fall 
was  that  of  a  real  partner,  or  whether  the  plaintiff  was; 
really  the  partner  so  as  to  deprive  him  of  his  right  to 
sue.  Now  Fall  swears  that  the  plaintiff  having  repre- 
sented to  him  that  he  could  not  hold  shares,  asked  Fall 
to  allow  him  to  use  his  name,  and  added  that  he  would 
pay  the  deposit.  Fall  swore  he  never  mentioned  this 
arrangement,  but  believed  it  was  suspected  by  the 
shareholders.  Fall's  name  was  registered  and  he  held 
the  receipts  for  advances  on  ten  shares,  so  that  he 
became  ostensibly  a  member  of  the  company;  but  I 
am  of  opinion  that  the  plaintiff  became  really  a  partner 
in  the  concern,  and  liable  to  its  debts.  Here  the  debt 
claimed  is  due  from  the  concern,  and  therefore  the 
ordinary  principle  applies,  that  a  partner  cannot  be 
sued  at  law  by  his  co-partner  before  their  accounts  are 
settled,  because  the  latter  is  liable  to  contribute  to  the 
very  debt  sued  for.  I  consider  that  Fall  acted  merely 
as  an  agent  to  the  plaintiff,  and  that  the  case  is  the 
same  as  if  the  plaintiff's  own  name  had  been  registered 
in  the  company's  books.  On  neither  point  therefore 
is  the  plaintiff  entitled  to  recover. 

Baylev  B. — The  rule  that  one  partner  cannot  sue 
another  at  law  till  the  account  is  closed  and  a  balance 
struck,is  a  right  one,  because  a  partner  who  sues  another 
in  order  to  recover  money  laid  out  for  the  general  concern, 
tries  to  enforce  payment  of  all  the  sums  he  has  laid  out, 
without  considering  that  other  partners  may  have  ex- 
pended money  to  as  high  an  amount  on  similar  objects* 
To  that  expenditure  the  plaintiff  was  bound  to  oontri- 
bute.  That  objection  is  let  in  to  this  case,  as  no  agree* 
raent  or  account  exists  between  the  partners.    Then  is 
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the  plaintiff  a  partner  in  this  company  or  not?  In  1832. 
such  a  concern  as  this  there  is  no  anxiety  as  to  the 
description  of  persons  who  shall  become  partners,  or 
whether  particular  parties  shall  be  admitted  or  ex-  Hodoes. 
eluded.  Every  man  who  signs  and  pays  may  become 
a  partner.  The  plaintiff  stood  in  a  situation  in  which 
the  step  of  taking  shares  in  his  own  name,  so  as  to  be- 
come an  ostensible  partner,  might  prejudice  him  with 
the  other  members  of  the  company,  or  might  be 
thought  by  him  likely  to  produce  that  effect.  But  is 
he  not  a  real  partner?  Under  the  circumstances,  as 
arranged  between  him  and  Fall,  every  benefit  accruing 
to  Fall  in  respect  of  the  shares  would  be  received  by 
him  to  the  plaintiff's  use.  If  a  loss  should  happen,  it 
would  be  most  unjust  as  between  Fall  and  the  plaintiff 
that  the  former  should  contribute  to  bear  it.  The 
agreement  in  fact  was,  that  Fall  should  be  the  nominal, 
and  the  plaintiff  the  real  partner.  Then  the  fact  of 
concealing  from  the  other  shareholders  who  the  real 
partner  was,  will  not  extricate  the  plaintiff  from  any 
disability  otherwise  accruing  to  him. 

This  demand  has  been  split  into  two  divisions,  one 
before  Fall  was  registered  as  a  partner,  and  the  other 
after.  Had  any  part  which  accrued  due  before  his 
ostensible  partnership  remained  unsatisfied,  I  should 
have  been  inclined  to  accede  to  his  claim  to  recover 
it ;  but  I  am  of  opinion  that  the  payment  of  200/.  on 
account  should  be  applied  in  liquidation  of  the  earlier 
items,  for  which  alone  the  plaintiff  can  make  any 
legal  claim.  If  a  legal  debt  exists,  and  also  one 
which  would  only  become  such  on  settling  the  part- 
nership accounts  and  striking  a  balance,  we  are  bound 
to  apply  an  indefinite  payment  to  the  legal  debt. 

The  other  Barons  concurring, 

Rule  absolute  (for  entering  a  nonsuit.) 
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Hicks  against  Marreco. 


When  a 
fendant 


de-  A    RULE  had  been  granted  for  delivering  up  a  bail 

restedby pro^  ^ond  to  ^e  cancelled,  on  the  ground  that  due  dili- 

cess,  in  which  gence  had  not  been  used  to  discover  the  real  names  of 

stated  in  ini-  the  defendant,  pursuant  to  Hit.  T.  2  Will.  4.  Rule  32. 

&  <?due  l****9  VoL  IL  p- 843'^  The  affidavit  in  suPPort  of  the 
diligence"  is     rule  stated  the  defendant  to  have  been  arrested  as  J.  A. 

satisf/th^d  Marreco,  and  that  his  real  name  was  Antonio  Joachim 
article  in  the  Freyre  Marreco;  that  he  had  traded  in  London  for 
2)F.4.ftfhis  nineteen  years  at  26,  New  Broad  Street;  that  all  his 
name  is  in-      names  were  entered  at  the  alien  office  and  in  one  of 

quired  for 

from  different  the  London  directories,  that  had  the  plaintiff  inquired 
people  likely    at  certain  places  of  business  named  in  the  affidavit,  or  at 

to  know,  ^         r 

though  not  at  the  alien  office,  his  names  might  have  been  ascertained. 

his  house  or 
office,  or  from 

his  immediate       Mac  Mahon  showed  cause  on  an  affidavit  of  the 

friends  *  it  qc« 

ing  sworn  that  plaintiff*  that  he  lived  at  Bath,  from  which  place  he 
the  debt  being  instructed  his  attorney  in  London,  without  knowing 
fendant,  a        bow  to  give  him  information   of  defendant's  names, 

KM^'taa?e  The  Plaintiff 's  attorney  swore  to  inquiring  for  the  de- 
this  country  if  fendant's  names  from  several  persons  named  in  his 
of  any  intend-  affidavit  and  likely  to  know  them,  but  without  success, 
ed  proceed-  one  of  them  saying  he  knew,  but  would  not  disclose 
him.  them.      The    defendant's    correspondence    and   one 

Affidavits     London  directory  only  contained  his  name   %t  A.  J. 

may  be  used  in  ■*■  *_ 

showing  cause,  Fryre  Marreco"      Search  is  not  permitted  at    the 

rt!%  &£  alien  office'  exceP*  for  P0,itical  reposes.  He  con- 
named  for        tended  that  due  diligence  was  shown,  so  as  to  satisfy 

showing  cause  4i     ■»  .        i 

in  the  rule.      the  late  rule. 

JR.  V.Richards  contra.  The  rule  was  drawn  up  fof 
yesterday,  and,  as  no  cause  was  shown  then,  might  have 
been  made  absolute  this  morning.    The  plaintiff's  affi- 
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davit  is  sworn  to-day,  which  is  too  late.     The  court  1832. 

dissented  (a).     He  then  insisted  that  the  plaintiff  must  v^n^/ 

show,  affirmatively,  "  that  he  had  used  due  diligence/'  f"s 

but  had  not  done  so.  Marreco. 

Bayley  B. — I  am  of  opinion  that  due  diligence  has 
been  used,  and  that  considerable  pains  have  been  be- 
stowed by  this  plaintiff  to  discover  the  defendant's 
names ;  that  amounts  to  using  "  due  diligence"  within 
the  general  rule  cited.  This  rule  must  therefore  be  made 
absolute.  The  defendant  himself  can  have  no  doubt 
that  he  is  the  person  to  whom  the  writ  is  intended  to 
be  directed,  for  it  adopts  the  initials  he  is  in  the  habit 
of  using  in  his  signature  (6). 

The  plaintiff,  who  resided  at  a  distance,  did  not  know 
the  defendant's  names,  but  wrote  to  his  attorney  to 
make  inquiries  about  them.  The  attorney  did  not 
inquire  at  the  defendant's  office  or  house,  or  to  him  or 
his  friends,  but  the  affidavit  suggests  reasons  for  his  not 
doing  so.  The  sum  for  which  the  plaintiff  proceeds  is 
large,  and  misconduct  is  imputed  to  the  defendant. 
The  plaintiff's  attorney  swears,  that,  had  his  intention 
been  known,  he  believes  the  defendant,  who  is  a  fo- 
reigner, would  have  left  the  kingdom.  It  would,  there- 
fore, have  been  imprudent  in  the  attorney  to  go  to 
inquire  for  the  defendant  at  his  house,  or  of  persons 
likely  to  tell  him  of  the  inquiries;  but  he  did  go  to  some 
of  his  foreign  connexions,  one  of  whom  knew,  but  re- 
fused to  tell  him  the  defendant's  names.  It  appears 
that  at  the  alien  office  a  search  is  not  allowed  for  an 

(«)  Percival  v.  Hodteyi  Easter  1831.  Affidavits  sworn  after  tlic  time 
mentioned  in  the  role  were  objected  to  op  that  ground,  bat  permitted  by 
the  court  to  be  read j  they  at  the  same  time  intimating  that  they  might  be 
sworn  any  time  before  showing  cause.    MSS.  Magutri  Dot*  •■ 

(6)  As  to  process,  &c.  in  actions  on  written  instruments  In  which  initiali 
are  used)  see  Stat*  3  &  4  Will.  4k  c.  42.  s.  IS. 
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1882.  object  like  this ;  and  when  we  contrast  the  affidavit 
with,  at  least,  one  existing  London  directory,  satisfac- 
tory information  would  not  have  been  obtained  from 
Marreco.  the  latter  source.  Had  it  been  found  in  all  of  them,  a 
mere  transposition  of  the  names  by  the  editor  might 
have  produced  a  plea  in  abatement. 

The  other  Barons  concurred* 

Rule  absolute. 


Russell  against  Hubst. 
a  rule  to  fMTATSON  had  obtained  a  rule  to  change  the  venue, 

change  the  WW    .  _.     ,    . .  ,  .  .   .     .  . 

venue  obtain-  ln  &  town  cause,  to  Yorkshire,  which  had  not  been 

ed,  though  the  jrawn  u^  jt  being  thought  too  late,  as  the  defendant 

under  terms     was  under  terms  to  plead  issuably. 

to  plead  issu- 
ably. 

Lord  Lyndhurst  C.B. — In  Breitargh  v.  Dear  den  {a) 
and  Waring  v.  Holi(b)  the  defendant  had  obtained  time 
to  plead  "  on  all  the  usual  terms."(c)  The  court  there 
refused  to  change  the  venue  to  a  distant  county  (Lan* 
cashire),  because  those  terms  imported  to  include  short 
notice  of  trial ;  but  the  present  terms  are  only  for 
pleading  issuably. 

Rule  drawn  up  accordingly. 


(«)  MacWfend  Si  Younge,  106*  (a)  3  Pri.  3. 

(c)  Implying,  in  tab  court,  pfeadiag  touably,  rejolitiag  grads,  taking 
short  notice  of  trial  and  ntoMmg  the  veaut.  See  the  caow  In  (a)  and 
(&),  Notts  ▼.  Cwtk,  auto,  Vol.  II.  507:  Cowp.  511 ;  7  T.  R.  096} 
Sa/er,  307 ;  7  Taunt.  166  j  t  Bing.  IBS. 
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1832. 

Smith  against  Escudier. 

A  N  affidavit  to  hold  defendant  to  bail,  as  drawer  of  Affidavit  to 
jtL  a  bill,  omitted  to  state  that  the  acceptor  of  the  bill  Jr°S  JbiU™T 
or  maker  of  the  note  had  not  paid  the  respective' "doner  of  a 
amounts.    A  rule  to  discharge  the  defendant  out  of  a|)0uld  state ' 
custody  having  been  obtained,  Bradshaw  v.  Sodding-  th^t  tbe  *°- 

°  #  °    ceptoror 

ton  (a)  and  Hughe*  v.  Brett  (b)f  were  cited  to  show  that  maker  had  not 
it  was  sufficient.   But, per  Curiam.  The  affidavit  is  not  Paid  th° 

9£r  amount. 

certain  to  every  intent,  for  it  does  not  appear  that  tbe 
sums  gone  for  were  unpaid ;  and  it  has  been  held,  in 
Buckworth  v.  Levy  (r),  that  an  affidavit  to  bold  the 
drawer  of  a  bill  to  bail  should  state  the  non-payment 
by  the  acceptor. 

Rule  absolute. 

Channel  for  the  rule,  Richards  against  it. 

(a)  7  East,  94.  (6)  6  Ring.  239.        (c)  7  Biiig.  fM. 


Smith  and  Wife  against  Stephens. 

rPHE  defendant  had  been  arrested  on  an  affidavit  to  An  affidavit  to 
X    hold  to  bail  made  by  the  plaintiff's  wife,  which  SiL^tnt, 
stated  that  defendant  was  indebted  to  the  plaintiff  and  «"»  held  bad, 
herself  in  tbe  sum  of  1000/.  for  money  lent  and  ad*  by  whom  the 
vanced  to  defendant!  and  for  money  had  and  received  n,on*J  was 
by  defendant,  at  his  request,  to  and  for  tbe  use  of  the 
wife,  before  her  intermarriage  with  the  plaintiff. 

Knotoles  had  obtained  a  rule  for  discharging  the 
defendant,  on  filing  common  bail. 
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1832.  Busby  showed  cause: — 1st,  on  No.  33  of  Reg.  Gen. 

HiL  2  JV.  4.  [ante,  Vol.  II.  343.]  that  no  application  to 
set  aside  "process  or  proceedings"  shall  be  allowed 
after  a  reasonable  time,  or  fresh  step  taken  by  party 
applying.  [Bat/ley  B.  This  is  not  a  process  or  pro- 
ceeding within  that  rule :]  2dly,  perjury  might  be  as- 
signed  on  this  affidavit,  that  money  was  lent  by  this 
deponent  (meaning  Elizabeth  Smith)  to  the  defendant; 
that  would  satisfy  the  rule  stated  in  Bennett  v.  Daw- 
son (a)  and  Hughes  v.  Brett  (6). 

Bayley  B. — It  is  desirable  that  uniformity  should 
be  introduced  into  affidavits  to  hold  to  bail.  I  enter- 
tain no  doubt  that  in  this  case  the  plaintiff  was  bound 
to  show  in  his  affidavit  by,  as  well  as  to  whom,  the 
money  sought  to  be  recovered  was  lent.  A  similar 
rule  has  prevailed  where  the  defendant  has  omitted  to 
state  that  goods  were  sold  and  delivered  to  the  de- 
fendant by  the  plaintiff (c). 

(a)  4  Btng.  609.  (A)  6  Bing.  239. 

(c)  See  Perhi  v.  Severn,  7  East,  193;  Cathrow  v.  Hagger,  8  East,  106. 
and  other  cases  cited,  Tidd,  9th  ed,  1S3. 


Chandler  against  Broughton. 

Trespass  lies    rriRESPASS.    At  the  trial  before  Bayley  B.  at  the 

ter  for  the  act        Middlesex  sittings,  it  appeared  that  the  defendant 

of,h,s  8eJT«nt*  being  sitting  in  a  gig  with  his  servant  who  drove,  the 

the  servant      horse  ran  away  and  did  damage  to  the   church  in 

mwteHn  a      ^^gharti  Place.    The  objection  at  the  trial  being,  that 

gig,  the  horse    the  action  should  have  been  case,  leave  was  given  to 

does  damage.    move  f°r  a  nonsuit    The  learned  Baron  left  it  to  the 

jury,  whether  the  horse  was  fit  to  go  in  single  harness, 

and  whether  there  was  a  competent  driver.— Verdict 

for  the  plaintiff. 
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Harrison  afterwards  moved  for  a  nonsuit.    [Bay-       1832. 
ley  B.    Where  the  master  sits  in  his  carriage  by  the      ^^v*^ 
servant  who  drives,  is  not  that  driving  the  act  of  the        *  Vm 
master?  for  he  has  the  immediate  control  over  his  ser-   Broughtov. 
vant.]     Harrison  mentioned  the  act  of  steering  a  ship 
by  a  pilot.   [Bay ley  B.  There  the  pilot  is  independent 
of  the  captain.    Here  the  master  was  present  when  the 
servant  in  the  course  of  his  service  did  an  act  immedi* 
ately  injurious  to  another.    Then  trespass  lies.] 

The  other  Barons  concurred. — Rule  refused. 


Ward  against  Bateman. 

/^  ASE  for  injury   to  a  reversion.     Plea,  that  the  a  surveyor  of 
grievances  were  acts  done  in  execution  of  the  fofan  act  done 
office  of  surveyor  of  highways,  with  a  tender  of  5/.  as  in  pursuance 
amends  under  13  G.  3.  c.  78.  s.  79.    An  arbitrator  °  78a  8/8jt 
bad  found  that  the  reversion  had  sustained  5/.  damages  « not  entitled 
but  that  the  acts  occasioning  it  had  been  done  by  de-  Upon  a  ver- 
fendant  in  execution  of  his  office  as  surveyor.      He  {J!01  foand  for 
ordered  defendant  to  build  a  wall,  and  then  directed  a 
general  verdict  to  be  entered  for  him. 

Only  single  costs  having  been  allowed,  Humphrey 
obtained  a  rule  to  review  the  taxation,  claiming  treble 
costs  under  13  G.  3.  c.  78.  s.  81  (a),  against  which, 

Adams  Serjt.  and  Amos  showed  cause.  The  13 
G.  3.  c.  78.  s.  81,  giving  treble  costs  in  the  nature 
of  a  penalty,  must  be  construed  strictly,  and  cannot 
apply  where  a  special  plea  is  pleaded.  That  section 
enacts,  that  in  any  action  commenced  for  any  thing 
done  in  pursuance  of  this  act,  the  general  issue  may 
be  pleaded  and  the  special  matter  given  in  evi- 
dence ;  the  jury  are  to  find  for  defendant  if  his  act 
appear  to  have  been  so  done.      If  plaintiff  is  ppn- 

(a)  S.  8S  in  some  editions  of  the  statutes, 
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1888. 


suited,  or  discontinues  after  appearance,  or  if  judg- 
ment is  given  against  him  on  demurrer,  the  defendant 
is  to  recover  treble  costs.  Then  Qurney  v.  Butter  (a) 
applies,  where  similar  words  were  construed  strictly, 
and  not  allowed  to  include  the  case  of  a  verdict  for  the 
defendant.  Nor  is  this  case  within  the  meaning  of  the 
act ;  for  as  the  special  plea  admits  a  wrong  done  by  the 
defendant,  it  shows  he  has  not  been  unduly  harassed* 
The  turnpike  act,  S  G.  4.  c.  126.  s.  147.  expressly  gives 
treble  costs  where  the  defendant  has  a  verdict ;  so  do 
14  G.  3.  c.  78.  s.  100.  the  building  act,  and  7  J.  1.  c. 
5,  in  actions  against  justices. 


Goulbum  Serjt.  and  Humphrey  contrsl.  If  the  fact 
committed  appears  to  have  been  done  by  authority  of 
the  act,  the  jury,  by  one  clause  of  the  section,  is  to 
find  for  the  defendant ;  that  clause  is  entire  in  itself,  and 
ought  to  be  separated  from  the  next,  which  begins  in 
the  alternative, '  or  if  plaintiff  shall  become  nonsuit  &c* 
The  latter  part  gives  treble  costs  to  each  preceding 
clause  as  a  class  entire  in  itself,  Pratt  v.  Hillman  (b) 
arising  on  the  building  act,  shows  that  a  verdict 
awarded  by  an  arbitrator  carries  treble  costs  under 
that  act,  and  the  court  there  went  beyond  the  strict 
wording,  to  prevent  actions  for  matters  done  in  pursu- 
ance of  it. 


Bayley  B. — If  the  legislature  intended  that  in  this 
case  the  defendant  should  have  treble  costs  on  obtain- 
ing a  verdict,  it  has  been  unfortunate  in  the  wording 
used  to  express  that  intention.  The  section  by  one 
clause  provides,  that  if  the  fact  committed  u  shall 
appear  to  have  been  so  done  (t .  e.  in  pursuance  of  the 

(a)  1  B,  &  Aid.  670,  on  It  0.  t.  c.  19.  t.  **,  giving  double  cost*  to 
avowant  in  replevin, 
(a)  6D.*R.48|. 


Ward 
v. 
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act,)  or  if  the  action  is  brought  after  the  time  limited  .1880. 
for  that  purpose,  or  in  a  wrong  place,  then  (as  a  conse- 
quence) the  jury  are  to  find  for  the  defendant. "  That 
ends  that  sentence.  Then  comes  a  new  one,  beginning  Batemau. 
in  the  alternative  "  or  if  the  plaintiff  shall  become  non- 
suit, or  discontinue  after  appearance,  or  if  on  demurrer 
judgment  is  given  against  him,  the  defendant  shall  re- 
cover treble  costs. "  Thus  the  legislature  having  con- 
templated a  verdict  for  the  defendant,  and  ordered  it 
to  be  found  for  him  in  some  cases,  proceeds  to  give  him 
treble  costs  in  three  cases  only.  There  might  be  good 
reasons  to  omit  the  case  of  a  verdict ;  but  without  inquir- 
ing into  them,  we  should  be  doing  violence  to  the  lan- 
guage of  the  legislature  if  we  gave  treble  costs,  by 
implying  that  the  omission  was  made  without  a  purpose. 
Our  decision  does  not  turn  on  the  tender  of  amends 
pleaded.  Pratt  v.  Hitman  proceeded  on  very  different 
words. 

Boll  and  B.— This  section  was  intended  to  protect 
a  public  officer,  and  does  so,  so  far  as  he  ought  to  be 
protected.  There  might  be  good  reason  for  giving 
the  defendant  treble  costs  on  the  three  cases  enume- 
rated only,  and  for  withholding  them  in  the  case  of  a 
verdict  for  him.  For  if  a  plaintiff  is  nonsuited  or  dis- 
continues, he  has  no  present  right  to  recover,  and  the 
defendant  is  wrongfully  brought  into  court.  Agfcin,  a 
judgment  against  the  plaintiff  on  demurrer,  shows  him 
wrong  in  law ;  but  in  a  case  involving  a  question  upon 
which  a  verdict  is  taken,  it  might  be  intended  not  to 
protect  the  officer  against  those  who  might  have  a 
right  to  try  a  question  of  encroachment  with  him* 

GuftNSY  B,  concurred. 

Rule  discharged  («). 

(•)  Note.   The  turnpike  act,  IS  0.  3.  c.  84.  t.  85.  has  similar  words  to 
those  of  13  0.  3.  c.  78.  s.  81.  above  decided  on. 
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Double  against  Gibbs. 

A  roaster  of  a  T^HE  defendant  was  master  of  a  ship  trading  regularly 
constantly"5  between  London  and  Rotterdam,  and  had  a  dwelling 

from  London  house  in  Soutftwark.  On  his  arrivals  in  the  Thames 
having  no  resi-  during  the  last  eight  years  he  had  always  brought  his 
dence  or  place  ve88ei  to  a  mooring  off  Brewer's  Quay,  within  the  city  of 

of  carrying  on  °  , 

business  in       London,  and    remained  in   London,  while  his  vessel 

erelv* beine  was  un^oa^^ng  an^  rdaden,  but  at  no  certain  residence 
there  during  or  place  of  business  there.  That  business  occupied 
and  loading hfs  sometimes  three  days  and  sometimes  one.  During  that 
cargo  at  a  par*  time  he  purchased  necessaries  for  his  next  trip,  and 
is  not  entitled  placed  the  goods  he  had  brought  home  in  warehouses 
*? lhe J™*0"  occupied  by  other  persons  at  Brewer's  Quay.  He 
London  court  was  served  with  process  in  London,  and  had  a  verdict 
whe^a^ver!*9  aga*nst  him  for  less  than  5/.  in  assumpsit,  with  a  count 
diet  for  less  for  use  and  occupation.  A  rule  was  obtained  to  enter 
recovered  a  suggestion  on  the  roll  to  deprive  the  plaintiff  of 
against  him,     COsts,  under  38  &  40  G.  3.  c.  civ.  s.  12.  the  London 

though  he  buys  . 

necessaries  in   court  of  requests  act. 

London  for 

^chtrip.  Comyn  showed  cause:  1st,  section   14  of  the  act 

action  for  use  cited  excepts  the  action  of  use  and  occupation  from  the 
and  occupa-     |ocal  jurisdiction  created  by  it ;  Tidd,  958,  9th  edit. 

tion  may  be  •*  * 

brought  in  the  citing Holdenv.  Newman(a)tandWoolleyY.  Clouiman(b). 
c?Sesu"rt  [BayleyB.  Thewordsof  39&  40G.  3.  c.civ.  s.ll.  do 
notwithstand-  not  appear  to  me  to  have  that  effect  (c).]  2dly,  the 
lion  in  s^ji^  defendant,  by  commanding  a  ship  trading  to  and  from 

of  S9 Jk  40  G. 

3. cciv.  (a)  13  East,  161. 

(6)  Doug.  £44.  on  3  J.  1.  c.  15.  •.  6. 

(c)  The  words  of  3  Jae.  1.  c.  15.  s.  6.  (also  in  force  In  London,  see  s.  19 
of  39  &  40  G.  3.  c.  dr.),  and  on  which  Wool  ley  t.  Clontntan  turned,  are, 
Act  shall  not  extend  "  to  any  debt  for  any  rent  upon  any  lease  of  lands  or 
tenements,  or  any  other  real  contracts  ;*'  or  to  "  any  dsbt  where  any  title 
of  freehold  or  lease  for  years  of  any  lands  or  tenements  shall  cone  in  guea- 
tion,  or  to  any  debt  by  specialty,  &c." 
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London  and  not  "  residing  or  inhabiting"  there,  does       1832. 
not  "  seek  bis  livelihood"  within  London  only,  as  must 
appear,  in  order  to  claim  the  protection  of  its  local 
act ;  Stephens  v.  Derry  (a).    Nor  does  he  keep  a  house,       GlBBS> 
warehouse,  shop,  shed,  stall  or  stand,  or  trade  or  deal 
within  London,  (s.  35.) 

Bompas  Seijt.  contrd.  In  Croft  v.  Pitman  (A),  a  coal 
merchant,  having  a  wharf  and  counting-house  in  South- 
work,  and  half  a  counting-house  in  London,  was  held 
to  "  seek  his  livelihood"  in  London  within  this  act. 
A  defendant  need  not  seek  his  whole  livelihood  in 
London  in  order  to  be  within  this  act;  Bushnett  v. 
Levi  (c).  There  a  sheriff's  officer  who  carried  on 
business  at  offices  in  Middlesex  and  London  was  held 
to  "  seek  his  livelihood"  in  London,  though  the  debt 
was  contracted  in  Middlesex.  Fleming  v.  Davis  (d) 
is  a  similar  case  to  the  last.  He  argued  that  the  case 
was  within  the  words  shed,  stall,  &c. 

Lord  Ltndhurst  C.  B. — In  the  cases  cited,  the  de- 
fendants had  places  in  the  city  of  London  to  carry  on 
business  in,  and  did  actually  carry  on  business  there  (e). 
Bat  this  defendant  has  neither  residence  nor  place  of 
business  in  London.  If  we  could  assume  a  buying  and 
selling  by  the  defendant  in  London  at  all,  we  might 
not  be  of  opinion  that  it  amounted  to  a  "  seeking  his 
livelihood*'  there,  for  it  does  not  appear  to  take  place 
on  bis  own  account,  but  on  that  of  his  owner. 

Bayley  B. — I  am  clearly  of  opinion  that  this  defend- 
ant does  not  fall  within  this  act,  or  every  captain  of  a 

(a)  16  East,  147.  (6)  5  Taunt  648  ;  1  Marsh,  369,  S.C. 

(e)  5  Bing> 315.  (d)  5D.&R. 571. 

(r)  In  Kemtett  ▼•  West,  5  D.  &  R.  696t  the  counting-house  ill  London  was 
only  for  receiving  orders,  but  the  business  was  carried  on  in  Surrey. 

vol.  in.  Q 
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1832.       coaster  who  constantly  comes  to  the  same  wharf  would 
otherwise  be  within  it 

Bolland  B. — Here  the  defendant  *eeks  his  liveli- 
hood by  navigating  a  vessel  carrying  goods  between 
London  and  Rotterdam,  which  he  moors  in  the  Thames 
off  Brewer's  Quay  when  here,  and  is  only  in  London 
while  his  ship  is  there.  Then  Stephens  v.  Derry  (a) 
governs  this  case,  where  Lord  EUenborough  says,  the 
act  must  have  a  sober  construction,  and  that  in  order 
to  entitle  a  party  to  be  sued  in  London  by  seeking  his 
livelihood  within  the  city,  he  should  seek  the  whole  of 
his  livelihood  there,  and  not  be  in  a  state  of  vagrant 
existence  for  this  purpose,  seeking  it  partly  within  and 
partly  without  the  city. 

Gurney  B.  concurred. 

Rule  discharged. 

(o)  16  East,  148,  S.P.  Kemsctt  v.  Wc\tt  5D.&R.  626.-,  Reeves*.  Stroud, 
1  D.  Pr.  Cas.  399,  where  Taunton  J.  reviewed  the  decisions. 


Evans  against  Williams. 
The  defendant    A  SSUMPSIT  on  a  promissory  note.     Plea,  dis- 

and  a  surety      JLJL 

had  signed  a  charge  under  the  insolvent  act,  7  G.4.  c.  57.  At  the 

promissory        Carmarthenshire  assizes  it  appeared  that  the  defendant 

note  before  m  rr 

the  defendant   had  been  so  discharged  from  a  debt  on  a  note  given  by 

edunder? G~  ^m  an<^  ^"  as  suretv  f°r  s^ieeP  s°ld  to  defendant. 
4.  c.  57.  (In-    After  which,  to  stop  an  action  against  E.  on  that  note, 

after  which,     as  threatened  by  the  plaintiff,  the  note  now  sued  on 

to  prevent  an 

action  against  the  surety,  the  defendant  joined  him  in  a  new  note  to  the  plaintiff  for 
the  amount  of  the  old  one  with  interest.  Held/  that  that  note  could  not  be  reco- 
vered on  against  the  insolvent,  for  it  was  a  "  new  contract  or  security  for  payment 
of  the  same  debt/'  as  to  which  he  was  entitled  to  be  discharged;  and  that, the 
additional  consideration  of  forbearance  to  the  surety  did  not  affect  the  case. 


Eyas* 
v. 
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was  given  by  defendant  and  E.  for  the  amount  of  the       1882. 
oil  one  with  interest.      Alderson  J.  nonsuited  the 
plaintiff  upon  7  G.  4.  c.  57.  s.  61.  with  leave  to  move 
to  enter  a  verdict  Wiixuw. 

John  Evans  moved  accordingly.  The  forbearance 
to  sue  E.  was  a  fresh  and  distinct  consideration  for  the 
new  promise,  for  he  remained  liable  to  the  plaintiff 
notwithstanding  the  defendant's  discharge.  Then  this 
note  is  a  security  for  his  old  debt,  and  not  a  "  new  con- 
tract or  security"  for  that  of  the  plaintiff,  which  had 
been  extinguished.  Section  61  of  7  G.  4.  c.  57.  was 
introduced  to  remedy  the  evil  apparent  in  Sweenie  v. 
Sharp  (a) ;  but  only  applies  where  the  original  debt 
is  the  sole  consideration  for  a  promise  made  by  the  in- 
solvent after  his  discharge. 

Lord  Lyn dhvrst  C.  Bt— It  appears  to  me  that  -this 
note  is,  within  the  express  wording  of  section  61,  a  new 
security  given  for  "  the  same  debt  or  sum  of  money" 
for  which  the  defendant  was  before  liable.  The  con- 
sideration of  the  old  note  remains  now ;  and  though  that 
of  forbearance  is  added,  nothing  in  the  act  proves 
that  to  make  a  difference. 

Bayley  B.  —  The  defendant,  though  discharged, 
stood  in  a  different  situation  from  others,  and  was 
prevented  by  this  act  from  incurring  the  responsibility 
which  third  persons  might  take  on  them.  When  the 
note  sued  on  was  given,  the  defendant's  future  assets 
were  liable  to  distribution  among  his  previous  credi- 
tors. The  act  foreseeing  that  situation  of  insolvents, 
expressly  disabled  tbem  from  becoming  liable,  on  a  new 
contract,  for  their  old  debts.    Then  this  note  is  clearly 

(a)  4  Bing.  37. 
<*2 
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1832.       a  "  new  security"  for  the  old  debt ;  for  if  the  defendant 

^^v^w      was   discharged  from  it,  Edwards  remained   liable. 

*"         And  if  the  defendant's  assets  paid  20*.  in  the  pound 

Williams,    before  the  new  one  became  due,  that  would  satisfy  the 

old  note,  so  that  no  recovery  could  take  place  on  the 

new  one* 

Holland  B. — The  case  is  within  the  letter  and  spirit 
of  the  act.  The  defendant  came  forward  to  secure  the 
same  debt  from  which  he  had  been  exonerated. 


GfuKNEV  B.  concurred. 


Rule  refused. 


The  original 
subpoena  ad 
testificandum 
should  be 
shown  to  the 
party  sub- 
poenaed at  the 
time  the  copy 
of  it  is  served, 
or  an  attach- 
ment will  not 
lie  against  him 
for  disobedi* 
ence. 


Wadsworth  against  Marshall. 

TOHtf  WILLIAMS  showed  cause  against  a  rule 
for  an  attachment1  against  the  defendant  for  dis- 
obedience to  a  subpoena  ad  testificandum,  that  the 
original  rule  was  not  shown  him  at  the  time  he  was 
served  with  the  copy.  Knowles  contrsL  It  is  not  ne- 
cessary to  show  the  original  process,  unless  the  party 
served  requires  it;  it  is  otherwise  on  moving  for  an 
attachment  for  disobeying  a  rule  of  court. 

Per  Curiam. — The  master  reports  that  the  usual 
course  is  to  show  the  original  subpoena  to  the  party  at 
the  time  he  is  served  with  the  copy.  There  are  cases 
where  the  service  of  a  document  is  complete  by  serving 
a  copy  without  showing  the  original,  but  there  is  a 
clear  exception  where  a  party  is  sought  to  be  brought 
into  contempt. 


Rule  discharged. 
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1833. 
The  King  at  suit  of  Nightingale  against  Buchanan. 

T^HE  defendant  had  been  found  indebted  to  Nightin-  An  outlaw 
gale  and  others,  by  inquisitions  taken  on  special  writs  jj^r^ ™ 
of  capias  utlagatum,  returnable  July  1831,  and  March  treasury  war- 
1832.   Whereupon  the  plaintiff  petitioned  for  payment  torney  gene. 
to  him  of  the  money  raised  by  the  sheriff,  and  on  19th  ***'*  consent 

were  granted 

June  1832,  obtained  the  usual  treasury  warrant  and  in  order  to 
consent  of  the  attorney  general  for  an  order  to  the  sheriff  a»tn.°"se  the 

°  snentt  to  pay 

to  that  effect.  On  4th  July  a  baron's  order  for  staying  the  over  money  in 
payment  of  the  money  by  the  sheriff  till  10th  November,  ^^\  *   jM 
was  granted  to  the  executors  of  the  defendant,  on  affidavit  utlagatum  to 
of  his  death  at  Paris  on  the  30th  May  1832,  the  deponent  m  tn«  action. 
having  seen  him  in  his  coffin.    A  plea  of  his  death  and  HeJd>  thattlmt 

.  .  warrant  and 

the  determination  of  the  outlawry  having  been  entered  consent  grant- 
on  the  roll,   Wray  for  the  executors  moved  for  further  ** in  ,*K" 

'  m  u  ranee  of  the 

stay  of  proceedings  and  payment  by  the  sheriff,  on  the  defendant's 
ground  that  the  plaintiff  had  no  right  to  the  money  till  §^°Udid  not 
the  order  to  the  sheriff  was  obtained ;  and  that  it  being  vest  the 
now  ascertained  that  the  defendant  died  before  the  plaintiff,  and 
time  of  granting  the  warrant  by  the  treasury,  his  execu-  the  court>  ^ll 

6  e  J  x       •    motion  of  the 

tors  were  entitled  to  judgment  of  amoveas  manus.  Jervis  defendant's 
and  Keene  contra,  relied  on  the  sufficiency  of  the  war-  ^fJj^L 
rant  and  consent  to  vest  the  money  in  the  plaintiff  on  mentoverto 
19th  July.    They  also  urged,  that  to  reverse  an  out-  the  sheriff  till* 
lawry  by  death,  the  certificate  of  the  minister  of  the  their  plea  of 
parish  Was  necessary,  as  well  as  an  affidavit  of  the  death  should 
death;  citing  Tidd,  9th  ed.  144.  be  traversed 

'  a  *  and  the  facts 

tried. 

Lord  Lyndhurst  C.  B. — The  attorney  general's 
consent  and  the  treasury  warrant  would  have  been 
withheld,  had  the  previous  death  of  the  outlaw  been  then 
known.  Nor  do  they  amount  to  an  appropriation  of  the 
money  to  the  use  of  the  plaintiff.  The  crown  having 
now  ascertained  the  date  of  the  death,  what  has  been 
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TbeKivo 


alL    The  party's  absence  abroad  accounts  for  the  mis- 
v.  take,  and  the  place  of  his  death  must  necessarily  dis- 

Bdcaama*.  pcnse  with  the  proof  of  death  insisted  on;  it  being 
wholly  inapplicable  to  that  event  when  taking  place  in 
France.  Nor  is  the  reversal  of  an  outlawry  the  ques- 
tion here.  If  the  plaintiff  disputes  the  death,  let  him 
traverse  the  plea. 


The  other  barons  concurred. 


Rule  granted. 


Campbell  against  Acland. 

Buil  will  ob-    T^HE  defendant  having  been  sentenced  to  twelve 
*■* VJ?*  for  months  imprisoment  in  Bury  gaol  for  one  libel,  to 

defendant  who  three  months  more  for  a  second,  and  to  other  three 
tenceTto  tan    months  for  a  third,  Dunn  for  defendant's  bail  moved 

prisonment      to  enlarge  the  time  for  rendering  him  till  a  week  after 

tor  an  offence     »  ••/•«  *        i  •  i    « 

tin  a  week       *"e  expiration  of  the  term  for  which  he  was  sentenced 

after  the  iro-    had  expired,  citing  Ashmore  v.  F/elcfwr  (a),  and  Rouch 

pnsonment  . 

uoder  the  ten-  v.  Boucher  (A).     The  court  enlarged  the  time  till  a 

i*"00     -.Li    week  after  his  imprisonment  under  the  three  sentences 
have  expired*  * 

should  be  ended,  saying  that  he  might  be  pardoned 
and  liberated  before  the  time  had  elapsed  for  which  he 
was  sentenced. 

(o)  IS  Pri.  523.  (b)  10  Pri.  104. 


i 
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Green  against  Jacobs.  v^v^/ 

T  JJERVIS  moved  to  rescind  an  order  of  a  baron  whereasbe- 
*  made  under  11  G.  4.  &  1  W.  4.  c.  70.  s.  21.  to  "<?*>?  P<*> 

^        bail  above  in 

render  at  a  county  gaol     He  also  cited  Reg.   Gen.  order  to  ren- 
Exch.  M.  1.  W.  4.  [Vol.  I.  162.1    The  sheriff  had  put  d°r'  ?nc*  has 

L  J  *        obtained  a 

in  bail  above  in  order  to  render,  and  a  baron  made  an  judge's  order 
order  for  such  render  at  the  instance  of  the  sheriff  and  ^^"anc^of 
the  bail.     The  notice  of  render  given  to  the  plaintiff  himself  and 

,  -  AX  ,  ,.   .   .        „    . .  his  bail,  (see 

was  signed  by  an  attorney  s  name,  subjoining, "  attorney  no.  4.  &  l 
for  the  sheriff. "  W.  4.  c.  70.  s. 

21.)  that  order 

Bayley  B. — The  sheriff  pursued  the  old  course  of  winded 
putting  in  bail  above,  in  order  that  they,  having  thus  though  it 
acquired  the  custody  of  the  defendant,  should  render  amended  by 
him.      Then  the  sheriff  had  in  substance  a  right  to  an  ^Showed 
order  for  a  render  for  his  own  protection,  and,  if  worth  it  to  be  grant- 
while,  the  order  might  be  amended  by  stating  it  to  sheriff'sln- 
have  issued  at  die  instance  of  the  bail.    The  signature  stance. 
of  the  notice  of  render  by  the  sheriff's  attorney,  instead  tice  of  render 
of  the  defendant  or  his  bail  or  their  attorney,  is  not  a  snouldn°t  be 

stateu  to  dc 

ground  for  this  motion,  but  rather  for  setting  aside  the  signed  by  any 
render.  t!?^«„  ♦/»  ri,* 

u  ,.  «       _         torney  to  Uie 

Motion  refused,      sheriff. 


Constable  against  Johnson. 


JfrTiVO  WLES  had  obtained  a  rule  to  stay  proceedings,  Where  the 
on  the  ground  that  the  attorney  whose  name  was  J^™  ey  of 
indorsed  on  the  process  (a),  not  being  on  the  roll  of  this  the  other 

_»    "*.  _       aI.  •!»  *^  »  courts,  but  not 

court,  jt  was  tne  same  as  if  no  attorneys  name  was  0ftheExche- 
indorsed.    It  appeared  that  the  attorney  was  admitted  9uer>  was  in' 

-     ***  i  -     it    ■*>         ,  *    ^  dorsed  on  pro- 

in  Chancery,  and  in  K.  B.  and  C.  P.  cess  of  this 

court  pro- 
(*)  See  f  W.  4.  c.  39.  s.  12.  and  Reg.  Gen.  M.  3  W.  4.  No.  10.         ceedings  were 

stayed  till  the 
name  ot  an  attorney  of  the  court  was  substituted,  on  payment  of  costs  by  the 
attorney  so  indorsed. 
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1832.  The  Court,  saying  he  was  an  attorney,  stayed  the 

y^***0^  proceedings  till  an  attorney  of  this  court  should  be  sub- 

CONSTADLE  *  °  J 

v.  stituted,  ordering  the  attorney  indorsed  on  the  process 

Johnson.  to  pay  the  costs  of  the  mot|on# 


Gompertz  against  Denton. 

A  buyer  of  a  T^HE  defendant  was  arrested  for  90/.,  60/.  of  it  for  the 
warranty  of  price  of  a  horse,  and  30/.  for  money  paid,  being 

soundness,       the  difference  in  exchange  for  another  horse  of  defen- 

can  only  reco-  °  .  . 

ver  for  breach  dant  s  valued  at  90/.,  warranted  sound,  and  sold  to  plain- 
of  it  in  an        tiff     That  horse  p^v^g  unsound,  the  plaintiff  took 

action  for  r  °  '  r 

damages;  and  him  back  to  the  defendant,  proposing  to  rescind  the 
parties  agreed  contract>  an^  a  treaty  for  that  object  was  broken  off  by 
to  rescind,  or  defendant.  The  plaintiff  declared  in  assumpsit  on  the 
in  the  ori-       warranty  of  the  horse,  with  counts  for  money  had  and 

ginal  contract  received,  and  recovered  48/.  A  rule  having  been  ob- 
it was  stipu-  .«• 

lated  to  be       tained  for  payment  of  costs  by  plaintiff  to  defendant 

it  took  place, 

the  buyer  can-      Richards  showed  for  cause  that  though  the  plain. 

not  sue  the  . 

seller  for         tiff  might  not  be  entitled  to  rescind  the  contract  unless 

and"recefved  ^  defendant  ^Sree^  to  lt>  an  absolute  formal  rescind- 
as  for  a  failure  ing  of  it  need  not  be  shown,  and  he  might  still  have  a 
consideration,  reasonable  and  probable  cause  for  making  the  arrest ; 
Therefore  he  citing  Best  C.  J.'s  dictum  in  Turner  v.  Prince  (a), 
sotmbleor  Sherwood  v.  Taylor  (b).  [Bay ley  B.  (adverting  to 
probable  Turner  v.   Prince)    the   defendant    need    not   show 

cause  for  hold- 

ing  him  to       malice  in  order  to  get  his  costs  under  this  act,  Donlan 

4&G.3.  c"  40  v#  B™^  (c)'l  The  contract  was  once  agreed  to  be  re- 
■• 3-  scinded.    There  was  enough  to  convince  a  jury  of  tkati 

Lord  Lyndhvrst  C.  B. — The  plaintiff's  proposi- 
tion to  rescind,  though  at  one  time  entertained  by  the 

(a)  5  Bing.  191.  (6)  6  Biog.  280.  (o)  10  B.  k  Cr.  117. 
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defendant,  was  not  completed ;  then  the  contract  re-  1833. 
mained  open;  for  one  party  alone  could  not  by  his 
own  act  rescind  the  contract.  In  Street  v.  Blay  (a), 
where  this  point  was  folly  conside  red,  the  court  of  K.  B.  Denton. 
thought  that  the  breach  of  warranty  of  a  specific  ar- 
ticle as  a  horse,  was  no  ground  for  treating  the  con- 
tract as  rescinded,  except  both  parties  had  consented  to 
the  rescinding,  or  it  was  part  of  the  original  agreement 
that  it  should  be  rescinded  in  such  an  event.  The  law 
was  there  very  fully  considered.  The  remedy  here  was 
by  action  for  damages,  consequently  the  plaintiff  had  no 
reasonable  or  probable  cause  for  holding  the  defendant 
to  bail. 

Bayley  B. — If  a  contract  remains  open  so  as  to 
give  a  party  a  right  to  recover  damages  for  breach  of 
the  warranty,  he  cannot  maintain  indebitatus  assumpsit, 
as  for  failure  of  consideration;  Power  v.  Welles  (6). 

(«)  SB.&  Adol.  461, 46« . 

(6)  Cowp.  818.  and  ace  Hunt  ▼.  SUk,  »  East,  449. 


Baker  and  Another,  Assignees  of  a  Bankrupt,  against 

Neave,  Bart 

TpOLLETT  showed  cause  against  a  rule  for  amend-  The  name  of 
ing  the  declaration,  by  adding  the  name  of  the  offi-  ^^4^^ 
cial  assignee,  that  there  was  no  writ  or  other  proceed-  I  &  a  W.4. 

c  56  s  32  ) 

ing  by  which  to  amend  and  make  the  addition  prayed;  W'M  omitted 
for  the  official  assignee  had  never  been  a  party  to  the  in  d*  ded*^ 
suit.    No  case  has  gone  beyond  striking  out  the  name  aigoees  of  a 
of  one  of  several  defendants.    In  Tabram  v.  Tenant  (a)  b^^Pji  but 

N  '  the  court  al- 

the  capias  was  amended  by  a  new  original  which  had  lowed  it  to  be 
been  issued,  containing  the  name  of  the  party  sought  IJJJSting  his 

(a)  lB.feP.48i. 
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Bake* 

and  Another 

v. 

Neave. 


to  be  made  a  co-plaintiff;  and  the  defendant's  interest 
was  not  affected.    Humfrey  supported  the  rule. 

Per  Curiam. — The  official  assignee  is  appointed  by 
the  act  1  &  2  Will.  4.  c.  56.  s.  22.  to  be  in  all  cases 
an  assignee  of  a  bankrupt's  estate,  together  with  the 
assignees  chosen  by  the  creditors.  That  makes  this 
case  very  different  from  that  of  an  ordinary  plaintiff. 
No  affidavit  is  made  that  this  action  was  defended  on 
this  ground  alone.  A  writ  of  error  has  been  amended 
by  striking  out  a  plaintiff's  name,  and  a  defendant's 
christian  name.  No  real  hardship  to  the  defendant 
arises  by  this  correction. 

Rule  absolute  on  payment  of  costs  of  the 
amendment  and  the  motion. 


Wherein  nn 
action  on  a 
promise  to  pay 
the  debt  of 
another,  the 
plea  is,  that  no 
note  in  writing 
was  signed  by 
defendant  or 
any  person, 
&c.,semMe,the 
plaintiff  can- 
not take  issue; 
but  most  set 
oat  the  agree* 
men  tin  bis 
replication. 


Lowe  against  Eldred. 

A  SSUMPSIT  on  a  promise  to  pay  the  debt  of  ano- 
ther. Plea,  that  there  was  no  agreement  nor  any 
memorandum  or  note  thereof  in  writing,  signed  by  the 
defendant  or  any  person  by  him  lawfully  authorized. 
Replication,  that  there  was  such  an  agreement  in 
writing,  concluding  to  the  country  (without  setting  oat 
the  agreement).  Demurrer  and  joinder.  The  court 
having  intimated  a  strong  opinion  against  the  replica- 
tion, Fottett  obtained  leave  to  amend.  Mantel  was  to 
have  argued  for  the  defendant  (a). 

(«)  See  Sir  T.  Ray.  450;  Cora.  Dig.  Action  on  Assumpsit,  (F.  5.); 
2  Salk.  519;  Bac.  Ab.  tit.  Agreement,  (C);  2  Saund.  180  6.  tT6d.  n.  (<) ; 
Stephen  on  Pleading,  1st  ed.  Chap.  it.  Sect.  IV.  No.  ii.  and  Sect.  tiL 

Rule  IX. 
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1 832. 
Wood  against  Critchfield,  wv-^/ 

A  N  affidavit  of  service  of  a  rule  to  show  cause  had  The  urnd 

been  made  on  behalf  of  the  defendant;  but  the  nJistheenti- 
copy  served  was  not  entitled  in  the  canse.    Mitner  for  rfed  in  the_  , 

**  cause,  ana  the 

the  plaintiff,  objected  to  the  service  on  that  ground,  appearance  of 
Turner  for  the  rule,  said  the  plaintiff's  appearance  by      Vg*}by 
counsel  cured  the  irregularity.  counsel,  does 


But  the  Court  discharged  the  rule  with  costs. 


not  cure  the 
omission. 


Blandy  and  Another  against  Webb. 

JDIGGS  ANDREWS  on  the  I6th  November  ob-  The  rule 

tained  a  rule  calling  on  the  plaintiffs  to  show  cause  fel?danunexe- 
why  the  defendant  should  not  be  superseded  or  dis-  cution,need 
charged  out  of  the  custody  of  the  warden,  as  to  this  at\he  prison 
action,  with  costs,  on  the  ground  that  the  plaintiffs  had  °n  th®  s"roe 
not  lodged  the  rule  for  his  commitment  in  due  time.    By  fendant  is 
the  defendant's  affidavit  it  appeared  that  on  Saturday  ^^fonn 
the  10th  November,  the  defendant  was  brought  up  from 
the  King's  Bench  prison  by  habeas  corpus,  and  com* 
mitted  to  the  Fleet  in  execution  in  this  suit.     On  the 
same  day  he  issued  a  habeas  corpus  cum  causa,  return- 
able immediate  before  the  Chief  Justice  of  the  King's 
Bench,  and  lodged  it  with  the  warden;  but  the  rule 
for  the  commitment  of  defendant  to  the  Fleet  was  not 
left  with  the  warden  or  lodged  at  the  Fleet  prison  on 
the  day  the  defendant  was  so  committed,  as  he  alleged 
to  be  the  practice.    It  was  lodged  about  4  o'clock  in 
the  afternoon  of  18  November,  too  late  for  the  warden 
to  make  out  his  return  to  the  writ  pf  habeas  corpus 
cum  causa.    The  affidavit  also  stated,  that  the  defend- 
ant was  superiedable  as  to  one  or  more  of  the  actions 
in  which  he  was  in  custody;  but  could  not  have  ob- 
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1832.       tained  his  discharge  as  to  them  during  the  period  the 

B  rule  was  omitted  to  be  lodged,  in  consequence  of  being 

and  Another   unable!  during  such  period,  to  obtain  a  copy  of  causes 

Webb        °^  ^**  detainer,  the  warden  then  having  no  written 

warrant  for  detaining  him  at  all,  and  being  therefore 

unable  to  give  such  copy. 

Follett  showed  cause.  It  is  sufficient,  according  to 
the  practice,  if  the  rule  for  commitmept  is  left  at  the 
prison  at  an  early  opportunity  within  the  term  in 
which  the  defendant  is  charged  in  execution.  That 
practice  was  here  adhered  to.  The  rule  was  so  lodged 
before  the  application  was  made.  Nor  can  the  defend- 
ant be  superseded  without  certificate  of  the  warden, 
which  does  not  appear. 

Andrews  in  support  of  the  rule.  Till  the  rule  for 
charging  defendant  in  execution  was  left,  the  warden  did 
not  know  of  any  actions  against  defendant,  and  could 
not  therefore  return  the  habeas  corpus.  By  that  delay 
the  defendant  has  lost  his  opportunity  of  being  super- 
seded in  another  action,  which  he  would  have  had  had 
he  been  returned  to  the  King's  Bench  in  proper  time. 

Per  Curiam  (after  consulting  the  master).  The 
plaintiff  is  not  compelled  to  lodge  the  rule  for  commit- 
ment of  a  defendant  in  execution  on  the  same  day  that 
he  is  charged  in  execution;  nor  did  any  unreasonable 
time  elapse  before  it  was  so  lodged  in  this  instance. 
What  was  at  any  time  a  cause  of  supersedeas  in  the 
defendant  in  the  other  actions,  remains  so  now,  and  it 
is  not  suggested  that  the  defendant  has  paid  the  other 
debt  or  is  ready  to  pay  this. 

Rule  discharged  with  costs; 


D 
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Weddle  against  Brazier.  vn*J^ 

ECLAR ATION   de  bene  esse  was  filed  at  the  Where  a  de- 
opening  of  the  office  on  the  return  day ;  and  de-  ^nc  tnt  is 
fendant  appeared  that  day.    Notice  of  filing  declara-  filed,  if  an  ap- 

..,11  a       i  «j     pearanceis 

tion  was  not  given  tut  next  day.     A  rule  to  set  aside  entered  before 
the  declaration  and  subsequent  proceedings  was  made  "^,^ejnglvtJ"  of 

absolute* —  declaration, 

The  Court  affirming  the  general  rule,  (Tidd,9  ed.  J^^ 
456,)  and  saying,  that  a  declaration  ,/Jfed  is  no  declara-  sequent  pro- 
tion  till  notice;  and  that  that  rule  must  be  adhered  to,  bTset  aside. 
though  open  to  the  inconvenience  that  an  appearance 
might  be  entered,  while  the  party  who  filed  the  decla- 
ration went  to  give  the  notice. 


Chalon  against  Anderson. 

A   SHERIFF  being  ruled  to  return  the  venditioni  If  a  sheriff  has 
exponas,  sold  defendant's  goods  on  16  June,  on  produce  of  an 
the  lQth  had  notice  of  defendant's  bankruptcy,  but  on  execution  to  a 

_  r    J  judgment  cre- 

the  20th  paid  over  the  proceeds  to  the  judgment  ere-  ditor,  he  is  too 
ditor.    He  then  obtained  a  rule  on  1  &  2  Will  4.  c.  J^n™*6 
58.  s.  6.,  the  adverse  claim  act,  calling  on  the  judg-  under  1&9 
ment  creditor  and  assignees  to  appear,  and  show  cause  s.  6. 
why  the  former  should  not  pay  the  money  into  court 
FoUett  for  the  assignees.    The  sheriff  has  paid  over 
and  the  act  does  not  apply.     Holt  supported  the  rule 
by  saying  that  section  6  was  more  general  in  its  terms 
than  section  1,  and  provided  nothing  about  being  ready 
to  bring  the  money  into  court.    Kelly  for  the  judg- 
ment creditor,  resisted  the  payment  into  court. 


AXDEMOV. 
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1832.  Per   Curiam. — The  act  gives  relief  to  the  sheriff 

2^^      where  different  parties  claim  goods  or  money  then  in 
v.  his  possession,  but  does  not  apply,  where  he  has  parted 

with  that  possession.  Section  6,  by  empowering  the 
court  to  exercise  the  powers  and  authorities  before  con- 
tained in  the  act,  clearly  refers  to  those  set  forth  in 
section  1 ;  and  one  of  the  conditions  of  exercising  those 
powers  is  there  fixed  to  be,  that  the  party  applying  for 
relief  is  ready  to  bring  into  court  or  to  pay  or  dispose 
of  the  subject  matter  of  the  action  in  which  the  adverse 
claims  are  set  up,  in  such  manner  as  the  court  shall 
direct. 

Rule  discharged  with  costs. 


Hart  against  Myerris. 

An  affidavit  to    A  CTION  on  a  note  payable  by  instalments.     Comyn 

a notepayable  **ad  ob***116**  a  ru'e  ^or  setting  aside  proceedings 

by  instalments  on  filing  common  bail,  on  the  ground  of  a  defect  in  the 
them  to  be  affidavit  to  hold  to  bail,  which,  after  stating  the  note  to 
doe,  and  it  will  j^  payable  by  instalments,  added,  u  which  said  sum  has 
eient  to  state  not  been  paid,"  without  alleging  that  any  of  the  instal- 
that  the  said     menfc8  were  duo. — Rule  absolute.    Piatt  showed  cause. 

torn  has  not 

been  paid. 


<**+ 


Cohen  against  Watson. 

Service  or  TZ'ELL  Y  had  obtained  a  rule  to  set  aside  proceed- 
ed^ in«8  fox  ^regularity,  on  ™  affidavit  that  the  de- 
cess,  as  well  as  fendant  had  not  been  served  with  any  writ  or  process, 
m^rt'bVde-'  that  n0  wr*t  or  process  had  come  to  bis  knowledge 
Died,  in  order   or  possession,  and  that  defendant  bad  been  served 

proceedings  with  notice  of  declaration,  Piatt  showed  cause.  Had 
for  irregularity  a  COpy  j^^  jeft  ancj  colne  t0  his  knowledge,  the  pro- 

service  of        ceedings  could  not  be  set  aside  on  this  motion. 

process. 
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Per  Curiam. — The  defendant  does  not  venture  to        1832. 
swear  that  he  was  not  served  with  a  copy  of  process.         v^v-^/ 

Rule  discharged  with  costs.  °W#EW 

Watson. 


Whalley  against  Barnet. 

TN  this  case  the  writ  and  appearance  were  of  Hilary  since  Rte.  G. 
term,  but  the  declaration  was  not  delivered  till  7th  ^here  the   *' 
June,  in  Trinity  term,  with  notice*  to  plead  in  eight  writ  is  return- 
days.     The  defendant  gave  notice,  on  15  June,  of  ap^arancehe 
prayer  of  imparlance.    Judgment  was  signed  and  notice  entered  of  one 

-  .        •  .  aft   t  m,       .        •  term,  but  the 

of  inquiry  given  on  20  June.     The  inquiry  was  exe-  declaration  is 

cuted,  aji./a.  issued,  and  the  sheriff  sold  and  levied.    of  a  subse" 

"  quent  terra, 

the  defendant 

Richards  obtained  a  rule  for  setting  aside  the  writ is  <:ntitI^  t0 

°  an  imparlance, 

of  inquiry  with  costs,  and  that  the  sheriff  should  be  and  an  execu- 
restrained  from  paying  over  the  proceeds  of  the  levy  to  [Uptime  0f  ^ 
the  defendant,  on  the  ground  that  Jteg,  Gen.  Trin.  T.  9uch  imparl- 

'  ance  has  ex- 

1  W9  4.  [Vol  I.  522,]  had  not  altered  the  old  rule  pired,  was  set 
entitling  the  defendant  to  an  imparlance  where  the  RSlde* 
appearance  and  declaration  are  of  different  terms. 
J.  Jervis  showed  cause. 


Per  Curiam- — This  judgment  was  irregularly  signed. 
It  has  been  already  decided  in  Edentor  v.  Hoffman,  M. 
1831,  that  since  the  general  rule  Trin.  1  W.  4.  there  is  no 
imparlance  wheje  writ,  appearance,  and  declaration  are 
all  of  the  same  term,  if  the  declaration  is  delivered  on 
or  before  the  last  day  of  term;  but  if  the  writ  and 
appearance  are  of  one  term  and  the  declaration  of 
another,  the  defendant  is  still  entitled  to  an  imparl- 
ance, notwithstanding  that  rule* 

Rule  absolute  with  costs. 

See  Tidd's  Second  Supplement,  49,  50. 
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MEMORANDA. 

("}N  the  first  day  of  this  term  Mr.  Serjeant  Spankie 
was  appointed  one  of  his  Majesty's  Serjeants,  and 
took  bis  seat  within  the  bar  accordingly*  ' 

John  Beames,  Robert  Mounsey  Rolfe,  and  Clement 
Tudway  Swauston,  Esq.  of  Lincoln's  Inn,  and  Henry 
Hall  Joy,  of  the  liner  Temple,  Esq.  having  been 
appointed  his  Majesty's  Counsel,  were  called  within  the 
bar,  and  took  their  seats  accordingly. 

On  Sunday  the  4th  day  of  November  1888,  Lord 
Tenterden,  Chief  Justice  of  the  King's  Bench,  died  at 
his  house  in  Russell  Square,  having  been  sworn  into 
that  office  on  the  4th  day  of  November  1818}  and 

Sir  Thomas  Denmau,  Knight,  his  Majesty's  Attorney 
General,  having  been  called  to  the  degree  of  the  Coif, 
and  given  rings  with  the  motto  "  Lex  omnibus  una,* 
took  bis  seat  as  Chief  Justice  in  his  room  on  Thursday 
the  8th  of  November, 

The  Solicitor  General,  Sir  William  Home,  succeeded 
to  the  office  of  Attorney  General;  and  John  Campbell, 
Esq.  one  of  his  Majesty's  counsel,  was  appointed 
Solicitor  General  to  his  Majesty,  and  received  the 
honour  of  knighthood. 
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f^ilatp  Stom, 


In  the  Third  Year  op  the  Reign  op  William  IV. 


REGULA  GENERALIS, 
Hilary  Term,  3  Will.  4.  (a),  1833. 

TT  IS  ORDERED,  That  in  case  a  rule  of  court  or  Where  a  rule 
judge's  order  for  returning  a  bailable  writ  of  capias  ^"ye^a^as 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer  expires  in  va- 
having  the  return  of  such  writ  shall  return  cepi  corpus  ^Li^^isrtm 
thereon,  a  judge's  order  may  thereupon  issue,  requir-  turned,  a  judge 
ing  the  sheriff  or  other  officer,  within  the  like  number  sheriff  to  bring 
of  days  after  the  service  of  such  Order  as  by  the  prac-  *he  defendant 

*  *  r  into  court,  by 

tice  of  the  court  is  prescribed  with  respect  to  rules  to  putting  in  and 
bring  in  the  body  issued  in  term,  to  bring  the  defend-  JJjjJjjJJ^  bftl1 
ant  into  court,  by  forthwith  putting  in  and  perfecting  same  time  as 
bail  above  to  the  action.     And  if  the  sheriff  or  other  ih* body  rule 
officer  shall  not  duly  obey  such  order,  and  the  same  in  term> on  , 

pain  of  attach- 
ment. 
(a)  See  f  Will.  4.  c.  39.  s.  14.    The  marginal  note  is  added  by  the  reporter. 
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Regula 
Generalis. 


shall  have  been  made  a  rule  of  court,  in  the  term 
next  following,  it  shall  not  be  necessary  to  serve  such 
rule  of  court  or  to  make  any  fresh  demand  thereon,  but 
an  attachment  shall  issue  forthwith  for  disobedience  of 
such  order,  whether  the  bail  shall  or  shall  not  have 
been  put  in  and  perfected  in  the  meantime. 

(Signed  by  the  fifteen  Judges.) 


Defendant, 
as  principal 
bailiff  of  a 
liberty,  re- 
ceived a 
warrant  di- 
rected to  him 
and  W.  to 


Dewhirst  against  Pearson. 

"QEBT  on  32  Geo.  2.  c.  28.  s.  1  and  s.  12.  against 
a  sheriff's  officer,  for  penalties.  The  first  count 
stated  the  issuing  of  a  capias  ad  respondendum,  directed 
to  the  sheriff  of  Nottinghamshire,  and  indorsed  for 
bail  for  321. ;  the  delivery  to  the  sheriff  of  the  writ  so 
arrest  plaintiff,  indorsed,  the  making  and  delivery  of  the  warrant  by 
were  defend-  him  to  the  defendant,  and  the  arrest  of  the  plaintiff* 
ant's  assist-      Averment,  that  while  the  plaintiff  was  so  in  custody  &c, 

ants.    X-t  by  r  J 

order  of  de-      the  defendant  then  and  there  being  bailiff  of  the  said 

res^plalntiff  sher*ff  °f  &c«»  conveyed  and  carried  the  plaintiff  so 
telling  him  *  arrested  and  so  being  in  the  custody  of  the  defendant, 
with  him  to°  ky  virtue  and  under  colour  of  the  said  writ  and  warrant 
theGnm6y"(a  a8  aforesaid,  to  a  public  victualling  and  drinking  house 

public  house).  , 

Plaintiff  answered  "  Very  well."  He  was  kept  at  that  public-house  till  neit  day 
by  L.f  who  then  delivered  him  to  W.  Within  24  hours  from  the  arrest  W.  put 
plaintiff  on  a  coach  which  took  him  to  the  county  gaol.  Defendant  looked  on  and 
recognized  that  proceeding.  An  action  having  been  brought  for  penalties  incurred 
under  3d  G.  9.  c  28 :— Held, 

1.  That  before  the  plaintiff  could  be  said  to  have  refused  to  be  carried  to  some 
safe  &c.  dwelling-house,  he  ought  to  have  been  asked  by  the  officer  arresting  him 
to  nominate  such  a  house,  not  being  his  own. 

2.  That  the  consent  of  the  plaintiff  to  be  taken  to  the  inn  was  necessary,  in  order 
to  justify  his  being  taken  there,  and  that  his  mere  acquiescence  to  the  officer's  re- 
quisition to  do  so  was  insufficient. 

3.  That  the  putting  the  plaintiff  on  the  coach  within  24  hours  after  the  arrest,  in 
order  to  be  carried  to  prison,  was  a  "  carrying  to  prison"  within  the  act,  not  justified 
by  theplain  tiff's  merely  neglecting  to  nominate  a  house  to  be  taken  to. 

4.  Tnat  defendant  was  liable  for  tF.'s  act  in  so  carrying  the  plaintiff  to  prison 
within  24  hours. 
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situate  and  being  at  East  Retford,  in  &c.  without  the 
free  and  voluntary  consent  of  the  plaintiff,  contrary 
to  the  form  of  the  statute  &c.  whereby  and  by  force 
of  the  same  statute  &c,  concluding  for  a  penalty  of 
501.  (a). 

The  second  count  was  for  a  similar  penalty  for  car- 
rying the  plaintiff  to  Nottingham  gaol  within  24  hours 
from  the  time  of  the  said  arrest,  to  wit,  within  22  hours 
from  that  time,  without  the  free  and  voluntary  consent 
of  the  plaintiff,  although  he  the  plaintiff  did  not  refuse 
to  be  carried  to  any  safe  and  convenient  dwelling-house 
of  his  nomination  or  appointment  within  the  town  of 
East  Retford,  such  dwelling-house  not  being  the  house 
of  the  plaintiff,  and  the  said  town  of  East  Retford  then 
and  there  being  a  market  town,  and  the  place  where 
the  plaintiff  was  so  arrested,  contrary  &c.  Conclusion 
as  in  1st  count 

The  third  count  was  for  carrying  the  plaintiff,  so 
being  in  custody,  to  a  certain  public  victualling  house 


188& 


D&WBIBIT 

Pearson. 


(a)  The  following  clauses  of  32  G.  S.  c  J8.  s.  1.  apply  to  the  above* 
Section  1  enacts.  That  no  sheriff,  under-sheriff,  bailiff,  scrjeant-at-mace, 
or  other  officer  or  minister  whatsoever,  shall  at  any  time  or  times  hereafter 
convey  or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or  persons 
by  him  or  them  arrested,  or  being  in  his  or  their  custody,  by  virtue  or 
colour  of  aoy  action,  writ,  process,  or  attachment,  to  any  tavern,  alehouse, 
or  other  public  victualling  or  drinking  house,  or  to  the  private  house  of  any 
such  officer  or  minister,  or  of  any  tenant  or  relation  of  his,  without  the  free 
and  voluntary  consent  of  the  person  or  persons  so  arrested  or  in  custody .... 
nor  skaU  carry  any  such  person  to  any  gad  or  prison  within  four  and  tvmty 
hours  from  the  time  oftuch  arrest,  unlets  such  person  or  persons  so  arrested  shall 
refuse  to  be  carried  to  some  safe  and  convenient  dwelling-house  of  his,  her,  or 
their  own  nomination  or  appointment,  within  a  city,  borough,  corporation  or 

market  town,  m  case  such  person  or  persons  shall  be  there  arrested 

and  then  and  in  any  such  case  it  shall  be  lawful  to  and  for  auy  such  sheriff, 
or  other  officer  or  minister,  to  convey  or  carry  the  person  or  persons  so 
arrested  and  refusing  to  be  carried  to  such  safe  and  convenient  dwelling- 
house  as  aforesaid,  to  such  gaol  or  prison  as  he,  she,  or  they  may  be  sent 
to  by  virtue  of  the  action,  writ,  or  process  against  him,  her,  or  them. 
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situate  &c,  without  the  free  and  voluntary  consent  of 

^  the  plaintiff,  contrary  &c.     Conclusion  as  before. 

Dewhirst  *  ' 

v.  The  fourth  count  was  for  carrying  the  plaintiff  to 

Pearson.     Nottingham  gaol  within  24  hours  from  the  time  of  the 

arrest,  without  the  free  and  voluntary  consent  of  the 

plaintiff,  contrary  &c.     Conclusion  as  before.    Plea, 

general  issue. 

At  the  trial  before  Vaughan  B.  at  the  last  Notts 
assizes,  it  appeared  in  evidence  that  the  parties  resided 
at  East  Retford  in  the  hundred  of  Bassetlaw,  and  that 
on  24  Nor.  last  the  defendant,  as  principal  bailiff  of 
the  hundred,  directed  Leadbeater,  his  deputy,  to  arrest 
the  plaintiff  in  time  to  go  by  the  Amity  coach  next 
day,  (t.  e.  to  Nottingham.)  The  arrest  was  made  by 
Leadbeater  accordingly  on  that  day,  under  a  sheriff's 
warrant  directed  to  defendant,  styled  "  my  bailiff,"  and 
to  one  Watmough,  who  often  acted  as  the  defendant's 
assistant.  Leadbeater  took  the  plaintiff  by  the  coat, 
saying,  "  you  must  go  with  me  to  the  Granby"  (a  pub- 
lic house.)  The  plaintiff  answered,  "Very  well,"  making 
no  objection  to  remaining  at  the  Granby,  or  asking  to 
be  taken  to  any  other  house ;  and  remained  there  that 
night  in  custody  of  Leadbeater,  who  afterwards  handed 
him  over  to  Watmough.  Food  was  supplied  to  the 
plaintiff  by  his  son.  Next  day  plaintiff  was  placed  by 
Watmough  on  a  stage  coach,  in  the  presence  of  the 
defendant,  who  pointed  out  plaintiff's  situation  to  his 
family  assembled  at  his  door.  Plaintiff  was  then  car- 
ried on  the  coach  to  Nottingham  gaol.  Less  than  24 
hours  elapsed  between  the  time  of  arresting  and  placing 
the  plaintiff  on  the  coach.  The  learned  judge  asked 
the  jury,  1st,  Whether  they  were  satisfied  that  the 
plaintiff  was  taken  to  the  Granby  without  his  free  and 
voluntary  consent?  and  2dly,  Whether  he  was  taken  to 
prison  within  24  hours  ?  intimating  his  opinion  as  to 
the  latter  point,  that  if  the  plaintiff  did  not  nominate  a 
house,  or  express  a  desire  to  be  taken  to  some  house, 
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he  might  legally  be  taken  to  gaol  within  24  hours.        1833. 
The  jury  found  that  the  plaintiff  was  not  taken  to  the 
Granby  without  his  free  and  voluntary  consent,  and  ?. 

that  he  was  taken  to  gaol  within  24  hours,  and  gave  a     PeaR50W- 
verdict  for  the  defendant.    A  rule  for  a  new  trial  having 
been  afterwards  obtained, 

Adams  Serjt.  N.  fi.  Clarke,  and  Humfrey  for  the 
defendant,   showed  cause.    The  finding  of  the  jury 
precludes  the  plaintiff  from  recovering  on  the  last  count, 
as  the  carrying  to  prison  is  not  proved  to  have  taken 
place  by  the  defendant's  authority.      For  when  the 
plaintiff  was  handed  over  to  Watmough  he  became  re- 
sponsible for  carrying  him  to  prison,  not  as  an  agent  of 
defendant,  but  as  a  principal,  having  equal  authority 
with  the  defendant  under  the  warrant.   The  evidence  is, 
that  Leadbeater  transferred  the  plaintiff  over  to  Wat- 
mough ;  but  that  does  not  connect  Watmough'*  acts  with 
the  defendant,  or  show  that  the  defendant  authorized 
that  transfer.     Watmough  therefore  made  a  second  ar- 
rest, and  had  he  refused  to  take  the  plaintiff  to  any  house 
nominated  by  him,  he,  and  not  the  defendant,  would 
have  been  liable.     The  defendant's  directions  to  Lead- 
beater do  not  make  him  liable  for  Watmough's  acts. 
Then  the  plaintiff  has  a  right  to  sue  Watmough  as  the 
party  actually  doing  the  wrong.    [Bayley  B.  This  de- 
fendant authorized  the  arrest.     Peashall  v.  Layton  (a) 
shows  that  this  action  lies  against  either  sheriff  or  his 
bailiff,  but  not  against  both.     Sturmy  q.t.  v.  Smith  (b)9 
though  on  another  act,  illustrates  the  principle  that  the 
remedy   may  be   against   the  sheriff  for  the  bailiff's 
wrongful  act.]      Watmough  did  not  here  represent  the 
defendant,  which  was  the  ground  on  which  the  sheriff 
was  held  liable  in  Peputhall  v.  Layton. 

2dly.  The  jury  were  properly  directed  to  find,  Whe- 
ther the  plaintiff  was  or  was  not  taken  to  the  Granby 

(a)  2  T.  R.  715.  (6)  11  East,  25. 
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without  his  free  and  voluntary  consent.  Their  verdict 
that  he  was  not  so  taken,  is  supported  by  the  evidence 
of  his  acquiescence.  Then  as  he  never  dissented  from 
going  to  the  place  named  by  the  officer,  or  nominated 
another  himself,  he  was  not  conveyed  to  the  Granby 
"  without  his  free  and  voluntary  consent/'  the  words  in 
section  1.  The  direction  to  the  jury  is  in  the  words  of 
the  statute ;  and  if  the  plaintiff  is  found  not  to  have 
gone  there  without  his  consent,  he  must  have  gone 
there  with  it.  [Bayley  B.  Should  not  the  officer  have 
said,  "  I  must  take  you  to  some  safe  and  convenient 
dwelling-house,  will  you  name  one?  Have  you  any 
objection  to  the  Granby?19  Besides,  it  is  the  officer's 
duty  under  s.  3  to  show  a  copy  of  the  clauses  of  32  G.  2. 
c.  28.  to  the  party  arrested.]  The  officer  need  not  do 
that  till  the  party  arrives  at  the  public  house. 

3dly.  The  "  carrying"  to  gaol  in  section  1.  applies 
to  the  time  of  his  being  lodged  there;  but  if  the  putting 
him  on  the  coach  is  such  a  "  carrying/'  then 

4thly.  It  was  his  duty  to  have  nominated  a  house, 
and  as  he  neglected  to  do  so,  he  was  legally  taken  to 
prison  within  the  24  hours.  The  object  of  the  act 
was,  that  the  party  arrested  should  nominate,  in  order 
to  give  him  an  opportunity  of  fixing  a  place,  where  he 
would  most  easily  get  bail.  [Bayley  B.  In  many 
cases  the  24  hours  would  be  occupied  in  getting  to  the 
gaol.]  The  words,  unless  the  person  arrested  "  refuse 
to  be  carried  to  some  house  of  his  nomination,"  imply 
his  nomination  of  a  house,  before  he  can  be  called  on 
to  go  there  or  can  refuse  to  do  so  when  so  called  on. 
[Bayley  B.  The  officer  might  say,  name  any  house 
you  wish  to  go  to.  If  the  answer  was  *  I  will  not/  he 
might  take  him  to  gaol.] 


Hill  and  Waddington  supported  the  rule.  The 
defendant's  argument  at  the  trial  was,  that  the  plaintiff 
had  no  right  of  action  against  the  defendant,  because 
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Che  act  done  made  Lcadbeater  liable  to  the  penalty       18S3. 
under  s.  18.  as  a  principal  actually  doing  the  wrong.     ^T****' 
If  Watmough  was  a  principal  in  the  execution  of  this  «. 

process,  be  should  have  begun  and  continued  it  through* 
out.    At  all  events  the  officer  who  received  the  process 
had  no  power  tp  hand  over  the  execution  of  it  to  any 
other  person  to  execute;  and  if  he  did,  he  was  liable 
for  the  act  of  the  person  thus  entrusted  as  his  agent,  if, 
though  of  a  penal  nature,  it  was  cognizable  in  a  civil 
proceeding.    Attorney-General  v.  Siddon  (a),  Rex  v. 
Gutck  (6),  Rex  v.  Almon  (c).    The  case  of  IVoodgaie 
v.  Knatchbull(d)f  shows  the  sheriff  to  be  liable  for  the 
extortion  of  his  bailiff.    [Bayley  B.  No  doubt  he  is 
then  liable  to  treble  damages  by  29  El.  c.  4.    That  is 
on  the  principle  of  respondeat  superior  (e),  and  the 
sheriff  would  hold  his  bound  bailiff  liable  to  him,  as 
principal,  for  any  act  of  the  bailiff's  follower.] 

But,  secondly,  the  learned  judge  misdirected  the 
jury  by  putting  it  thus  in  the  negative,  (though  those 
are  the  words  of  the  act,)  viz.  that  they  were  not  to 
ind  for  the  plaintiff  unless  they  were  satisfied  that  he 
went  to  the  Granby  without  his  free  and  voluntary 
consent.    For  his  affirmative  and  express  consent  was 
necessary,  nor  can  his  tacit  acquiescence  amount  to 
that,  when  he  might  not  know  he  was  entitled  to  dissent. 
The  inequality  of  his  situation  with  the  bailiff  at  the 
time  of  the  arrest  must  be  considered.    Then  it  was  the 
bailiff's  duty  to  call  on  the  plaintiff  to  nominate  a  safe 
bouse  to  be  taken  to,  and  the  plaintiff  was  not  bound 
to  do  so  of  his  own  accord,  and  could  not  "  refuse  to 
be  taken"  till  he  had  been  so  called  on.    The  pream- 
bles to  section  1  and  section  3  show  the  pains  of  the 

(a)  Ante,  Vol.  I.  41 ;  and  see  Attorney-General  v.  Riddell,  Vol.  II.  5t3. 
(6)  1  Moody  &  M.  453.  (c)  5  Burr.  2686. 

(d)  2  T.  R,  148.  (e)  4  Inst.  114. 
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legislature  to  provide  against  the  party's  possible 
ignorance  of  the  act  passed  for  his  protection,  by  thus 
expressly  superseding  the  common,  law  maxim  igno- 
rantia  legit  non  excusaL  It  should  have  been  left  to 
the  jury  in  the  affirmative,  whether  they  were  satisfied 
that  he  was  taken  to  the  Granby  with  his  voluntary 
consent?  For  upon  the  words  "  without  his  free  con* 
sent/'  it  lay  on  the  defendant  to  show  affirmatively 
that  he  did  so  consent. 

The  "  carrying  to  prison"  is  satisfied  by  putting  the 
plaintiff  on  the  coach,  which  is  a  beginning  to  carry. 

Lastly,  the  learned  judge  misdirected  the  jury  in 
saying  that  the  officer  might  take  the  party  to  gaol 
within  24  hours,  unless  he  nominated  a  house  to  go  to 
during  that  time,  and  the  party  was  bound  so  to  nomi- 
nate. But  when  does  the  duty  of  so  nominating  arise? 
At  the  instant  of  making  the  arrest?  Now  if  that 
can  be  contended  for,  there  is  no  dividing  point  as  to 
the  time,  and  the  consequence  would  be,  that  a  party 
arrested  and  not  naming  a  house  at  the  instant,  would 
be  held  to  "  refuse*1  so  as  to  be  legally  carried  to 
prison  at  once.  But  the  plaintiff  must  refuse,  and  not 
merely  neglect;  for  refusal  to  nominate  implies  a  pre- 
vious application  to  do  so.  Here  the  officer  proposes 
to  take  the  plaintiff  to  the  Granby,  and  the  plaintiff 
merely  complies. 

Cur*  adv.  vult* 


Bayley  B. — In  this  case  two  charges  are  made 
against  the  defendant  for  breach  of  his  duty  as  a  bai- 
liff, under  32  G.  2.  c.  U8.  The  first,  for  carrying  thfc 
plaintiff  to  a  tavern,  without  his  free  and  voluntary 
consent,  after  he  had  been  arrested  by  the  defendant. 
And  the  next  for  carrying  him  to  prison  within  Jit  hours 
from  the  time  of  that  arrest.  The  short  facts  of  the 
case  are  these:  a  warrant  to  arrest  the  plaintiff  was 
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directed  to  the  defendant  and  Watmough,  and  deli-  1833. 
vered  by  the  sheriff  to  the  defendant  to  be  executed. 
Watmough  was  an  assistant  to  the  defendant,  and  his 
name  was  occasionally  introduced  into  warrants  directed  Pearson. 
to  the  defendant.  Leadbeater  was  another  assistant 
of  the  defendant,  and  arrested  the  plaintiff,  saying, 
"  you  must  go  with  me  to  the  Granby;"  to  which  the 
plaintiff  replied,  "  very  well."  He  was  taken  there  ac- 
cordingly, and  remained  there  till  the  next  morning, 
when  he  was  transferred  from  Leadbeater9*  custody  to 
that  of  Watmough,  who  put  him  on  the  top  of  a  coach 
to  take  him  to  the  county  gaol.  On  these  facts  it  was 
in  the  first  place  objected  at  the  trial,  that  the  act  of 
Watmough  in  putting  the  plaintiff  on  a  coach,  and 
carrying  him  to  prison,  was  an  act  for  which  he  alone 
was  responsible,  and  therefore  could  not  affect  the  de- 
fendant Pearson.  That  objection  was  taken  at  the 
time  of  the  trial  and  overruled,  as  we  think,  rightly. 
The  arrest  was  properly  Pearson's  arrest.  Though 
Watmough  was  named  in  the  warrant,  and  was  also  the 
assistant  of  Pearson,  it  must  be  taken  that  what  he 
did.  in  this  case  was  done  as  such  assistant.  Now  the 
defendant  saw  the  fact  of  the  plaintiff's  being  put  on 
the  coach  to  be  taken  to  prison,  for  it  appears  that 
he  looked  from  his  own  house  at  a  little  distance  off 
towards  the  plaintiff's  door,  and  made  some  signs  to 
the  plaintiff's  children  assembled  there  in  distress  at 
the  removal  of  their  father.  It  clearly  appears  to  me, 
therefore,  that  the  defendant  having  thus  recognized 
the  act  of  Watmough  in  removing  the  plaintiff,  it  be* 
came  his  act. 

.  Another  question  was  made,  whether  the  putting 
the  plaintiff  into  the  coach  within  24  hours,  was  to  be 
taken  as  a  carrying  to  prison  within  that  time,  contrary 
to  the  stat.  32  G.  2.  c.  28.  That  question  was  with 
great  propriety  forborne  to  be  much  discussed  at  the 
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Dewhirst 
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Pearson.     to(j  put  |jjm  ;n  a  condition  of  being  carried  away  to 

prison,  it  would  be  breaking  into  the  24  hours  allowed 
for  settling  the  arrest  by  means  of  friends,  and  in  many 
instances  would  deprive  him  of  any  advantage  what- 
ever, for  that  whole  time  might  thus  be  expended  in 
travelling. 

This  brings  me  to  the  consideration  of  a  third  ques- 
tion, namely,  the  reasonable  construction  of  the  statute 
in  question,  as  to  taking  the  party  arrested  to  a  tavern 
without  his  free  and  voluntary  consent.  The  act  is 
for  the  relief  of  persons  in  the  situation  of  debtors,  as 
to  the  imprisonment  of  their  bodies,  and  has  in  sect  1 
one  clause  against  carrying  a  person  arrested  to  a 
tavern  without  his  free  and  voluntary  consent,  another 
against  carrying  him  to  prison  before  the  expiration  of 
84  hours.  The  wording  used  is  material,  for  the  latter 
clause  contains  the  peculiar  expression  of  "refusal."  The 
language  is, "  that  no  sheriff,  bailiff  or  other  officer  what- 
soever, shall  at  any  time  hereafter  convey  or  carry,  or 
cause  to  be  conveyed  or  carried,  any  person  arretted  to 
any  tavern  &c,  or  to  the  private  house  of  any  officer, 
or  of  any  tenant  or  relation  of  his,  without  the  free  and 
voluntary  consent  of  the  person  arrested,  &c.  nor  shall 
carry  any  such  person  to  any  gaol  or  prison,  within 
#4  hours  from  the  time  of  such  arrest,  unless  such 
person  so  arrested  shall  refuse  to  be  carried  to  some 
safe  and  convenient  dwelling-house  of  his  own  nomina- 
tion and  appointment,  and  then  and  in  such  case 
it  shall  be  lawful  for  any  such  sheriff  or  officer  to  carry 
the  person  so  arrested  and  refusing  to  be  carried  to 
such  safe  &c.  dwelling-house  as  aforesaid,  (that  is,  of 
his  own  nomination)  to  gaol."  Section  3  furnishes  the 
right  and  fair  rule  by  which  we  must  decide  this  case. 
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It  begins  thus:  "  to  the  intent  that  no  person  may       1833. 
suffer  by  reason  of  his  ignorance  of  the  provisions  of 
this  act,   every  sheriff,  &c.  is  to  deliver  a  printed 
copy  of  the  clauses  relating  to  bailiffs  in  the  act  to      Pearson. 
every  such  bailiff,  and  must  make  it  part  of  the  condi- 
tion of  every  bond,  given  to  any  such  sheriff,  &c.  by 
such  bailiff,  &c.  that  the  bailiff  shall  show  and  deliver  a 
copy  of  the  said  clauses  to  every  person  to  be  arrested, 
and  if  such  person  shall  be  taken  to  a  tavern,  then 
that  he  shall  be  permitted  to  read  them  over,  before 
any  meat,  &c.  is  called  for  in  any  such  tavern."    The 
first  matter  for  consideration  is,  What  is  the  fair  con- 
struction of  the  words,  "  without  his  free  and  volun- 
tary consent?"    It  is  assumed  by  the  legislature  that 
the  party  arrested  may  be  ignorant  of  what  his  rights 
are,  and  therefore  the  act  provides  that  it  shall  be 
part  of  the  officer's  duty  to  let  him  know  those  rights. 
If  the  party,  to  the  knowledge  of  the  officer,  is  aware 
of  them,  such  strong  evidence  of  the  officer's  so  inform- 
ing htm,  and  of  his  free  and  voluntary  consent,  may 
hot  be  required  as  in  other  cases;   but  that  greatly 
differs  from  our  being  satisfied  under  these  words 
with  evidence  that  the  party  made  no  objection.    If 
the  legislature  ever  meant  that  the  making  no  objec- 
tion should  be  sufficient,  it  would  have  used  language 
to  that  effect.    It  would  not  have  employed  words  so 
strong  as  the  expression  "  without  his  free  and  volun- 
tary consent."    From  that  expression  we  must  assume 
it  to  have  been  meant  that  the  party  should  have  the 
opportunity  of  saying  whether  he  will  go  to  a  house 
or  not,  and  should  be  told  that  he  may  object  to  going 
to  a  tavern.    With  this  view  an  act  of  parliament  such 
as  this  is  required  to  be  put  into  action  by  the  officer. 
His  duty  under  it  is  to  give  the  party  arrested  a 
knowledge  of  his  rights,  and  to  call  him  to  an  active 
exercise  of  his  own  will  with  respect  to  them.    It  is 
not  enough  that  the  officer  should  merely  make  out  in  a 
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bar,  for  the  object  of  the  act  was  to  give  the  party 
£4  hours  to  procure  bail,  and  if  in  that  intermediate 
time  an  officer  was  to  be  at  liberty  to  arrest  the  party, 
and  put  him  in  a  condition  of  being  carried  away  to 
prison,  it  would  be  breaking  into  the  £4  hours  allowed 
for  settling  the  arrest  by  means  of  friends,  and  in  many 
instances  would  deprive  him  of  any  advantage  what- 
ever! for  that  whole  time  might  thus  be  expended  in 
travelling. 

This  brings  me  to  the  consideration  of  a  third  ques- 
tion* namely,  tbe  reasonable  construction  of  the  statute 
in  question,  as  to  taking  the  party  arrested  to  a  tavern 
without  his  free  and  voluntary  consent.  The  act  is 
for  the  relief  of  persons  in  the  situation  of  debtors,  as 
to  the  imprisonment  of  their  bodies,  and  has  in  sect.  1 
one  clause  against  carrying  a  person  arrested  to  a 
tavern  without  his  free  and  voluntary  consent,  another 
against  carrying  him  to  prison  before  the  expiration  of 
£4  hours.  The  wording  used  is  material,  for  the  latter 
clause  contains  the  peculiar  expression  of  "refusal."  The 
language  is, "  that  no  sheriff,  bailiff  or  other  officer  what- 
soever, shall  at  any  time  hereafter  convey  or  carry,  or 
cause  to  be  conveyed  or  carried,  any  person  arretted  to 
any  tavern  &c,  or  to  the  private  house  of  any  officer, 
or  of  any  tenant  or  relation  of  his,  without  the  free  and 
voluntary  consent  of  the  person  arrested,  &c.  nor  shall 
carry  any  such  person  to  any  gaol  or  prison,  within 
#4  hours  from  the  time  of  such  arrest,  unless  such 
person  so  arrested  shall  refuse  to  be  carried  to  some 
safe  and  convenient  dwelling-house  of  his  own  nomina- 
tion and  appointment,  and  then  and  in  such  case 
it  shall  be  lawful  for  any  such  sheriff  or  officer  to  carry 
the  person  so  arrested  and  refusing  to  be  carried  to 
such  safe  &c.  dwelling-house  as  aforesaid,  (that  is,  of 
his  own  nomination)  to  gaol."  Section  S  furnishes  tbe 
right  and  fair  rule  by  which  we  must  decide  this  case; 
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It  begins  thus:  "to the  intent  that  no  person  may        188$. 
suffer  by  reason  of  his  ignorance  of  the  provisions  of 
this  act,   every  sheriff,  &c.  is  to  deliver  a  printed 
copy  of  the  clauses  relating  to  bailiffs  in  the  act  to     Pbarsok. 
every  such  bailiff,  and  must  make  it  part  of  the  condi- 
tion of  every  bond,  given  to  any  such  sheriff.  See.  by 
such  bailiff,  &c.  that  the  bailiff  shall  show  and  deliver  a 
copy  of  the  said  clauses  to  every  person  to  be  arrested, 
and  if  such  person  shall  be  taken  to  a  tavern,  then 
that  he  shall  be  permitted  to  read  them  over,  before 
any  meat,  &c.  is  called  for  in  any  such  tavern."    The 
first  matter  for  consideration  is,  What  is  the  fair  con- 
struction of  the  words,  "  without  his  free  and  volun- 
tary consent?"    It  is  assumed  by  the  legislature  that 
the  party  arrested  may  be  ignorant  of  what  his  rights 
are,  and  therefore  the  act  provides  that  it  shall  be 
part  of  the  officer's  duty  to  let  him  know  those  rights. 
If  the  party,  to  the  knowledge  of  the  officer,  is  aware 
of  them,  such  strong  evidence  of  the  officer's  so  inform- 
ing him,  and  of  his  free  and  voluntary  consent,  may 
hot  be  required  as  in  other  cases;   but  that  greatly 
differs  from  our  being  satisfied  under  these  words 
with  evidence  that  the  party  made  no  objection.    If 
the  legislature  ever  meant  that  the  making  no  objec- 
tion should  be  sufficient,  it  would  have  used  language 
to  that  effect.    It  would  not  have  employed  words  so 
strong  as  the  expression  "  without  his  free  and  volun- 
tary consent."    From  that  expression  we  must  assume 
it  to  have  been  meant  that  the  party  should  have  the 
opportunity  of  saying  whether  he  will  go  to  a  house 
or  not,  and  should  be  told  that  he  may  object  to  going 
to  a  tavern.    With  this  view  an  act  of  parliament  such 
as  this  is  required  to  be  put  into  action  by  the  officer. 
His  duty  under  it  is  to  give  the  party  arrested  * 
knowledge  of  his  rights,  and  to  call  him  to  an  active 
exercise  of  his  own  will  with  respect  to  them.    It  is 
not  enough  that  the  officer  should  merely  make  out  in  a 
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J-"^^      was  not  against  or  not  without  his  consent. 

Dewoir&t  

v.  The  5th  and   last  question  is,  what   construction 

Pearson,  should  be  put  upon  the  words,  "  unless  such  person 
shall  refuse  to  be  carried  to  some  safe  and  convenient 
dwelling-house  of  his  own  nomination  or  appointment" 
It  seems  to  me  that  it  is  the  duty  of  the  officer  to  ask 
the  party  arrested,  whether  he  will  nominate  such  a 
safe  and  convenient  dwelling-house,  and  to  tell  him 
that  if  he  will  not  nominate  or  appoint  some  such 
dwelling-house,  it  is  the  duty  of  the  officer  to  convey 
him  to  gaol.  I  come  to  this  conclusion  from  the 
strong  words  contained  in  the  act  of  parliament,  which 
are  not  "  if  the  party  shall  neglect  or  omit,"  but "  unless 
he  shall  refuse.'1  Neither  neglect  or  omission  are  tan- 
tamount  to  a  refusal.  A  party  might  neglect  or  omit  to 
make  such  an  appointment,  from  his  total  ignorance  of 
any  right  to  make  it.  The  intention  of  the  legislature 
is  couched  in  such  strong  language  in  that  part  of  the 
clause,  that  I  think  there  must  be  an  actual  refusal  by 
the  party  arrested  to  nominate  any  house,  in  order 
to  bring  him  within  the  operation  of  the  act,  and  to 
give  the  officer  the  right  to  carry  him  to  prison.  The 
officer  must  ask  the  party  the  question  suggested,  so 
that  the  latter  may  exercise  his  discretion,  or  it  seems 
to  me  that  he  cannot  be  said  to  refuse  to  be  carried  to 
a  house  of  his  own  nomination.  I  am,  therefore,  of 
opinion  that  this  rule  must  be  made  absolute. 

Vaughan  B. — Under  the  circumstances  of  the  case 
it  seems  to  mc  that  there  ought  to  be  a  second  inquiry, 
that  the  facts  bearing  on  the  question  of  consent  may 
be  more  completely  elicited  in  consequence  of  this 
discussion.  It  was  insisted  that  this  was  a  remedial 
statute,  and  should  be  construed  as  such;  but  it  is  also 
penal.  It  has  been  said  that  the  question  to  the  jury 
was  improperly  put  in  the  negative  form,  whether  the 
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plaintiff  was  taken  to  the  public-house  without  his  free  1833. 
and  voluntary  consent.  Though  it  was  necessary  that 
the  jury  should  find  whether  the  party  was  taken  with 
his  free  and  voluntary  consent,  no  particular  form  of  Peamok. 
words  seems  requisite  to  elicit  that  finding.  The 
other  question  is  of  greater  moment,  and  by  sending 
the  case  to  a  new  trial  the  parties  may  have  an  oppor- 
tunity of  putting  it  on  the  record  if  they  think  fit.  The 
act,  by  section  3,  recognizes  the  old  and  necessary 
presumption  of  law,  that  parties  are  cognizant  of  their 
rights  and  liabilities,  by  making  it  matter  of  special 
provision  that  the  party  arrested  shall  be  informed  of 
them  in  the  particular  manner  there  pointed  out. 
Whether  it  is  the  bailiff's  duty  further  to  inform  the 
party  arrested  of  his  right  to  nominate  a  house  to  be 
taken  to,  appears  a  grave  question.  Declining  to  no- 
minate, or  not  nominating,  may  amount  to  a  refusal 
within  the  act,  where  the  party  knows  or  is  informed 
of  his  rights. 

Bolland  B.  concurred. 

Gurney  B. — It  has  long  been  the  policy  of  the  law, 
that  certain  means  of  complaint  should  be  given  to 
parties  subject  to  arrest  and  imprisonment,  in  order  to 
protect  them  against  the  abuses  incident  to  their  situa- 
tion. The  powers  of  arrest  given  to  the  sheriff  had 
been  found  by  experience  to  be  abused  by  the  sheriff's 
officer  for  the  purposes  of  oppression  and  extortion. 
To  repress  these  practices,  the  22  &  23  Car.  2.  c.  20. 
was  passed.  That  act  is  entitled  "  an  act  for  the  relief 
and  release  of  poor  distressed  prisoners  for  debt,"  and 
contains  in  s.  9  some  provisions  similar  to  those  before 
us,  but  it  is  imperfect  in  many  respects,  and  among 
others,  in  affixing  no  specific  penalty  for  the  non- 
observance  of  its  provisions.  Nearly  ninety  years  af- 
terwards, the  misconduct  of  sheriff's  officers  not  being 
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reformed,  the  32  G.  2.  c.  28.  was  passed  to  supply  its 
deficiencies.  The  title  and  preamble  of  this  latter 
statute  shows  its  object,  and  are  to  be  understood  in 
their  plain  and  obvious  sense.  (The  learned  baron 
stated  the  facts.) 

It  was  contended,  in  the  first  place,  that  the  evi- 
dence did  not  touch  the  defendant,  so  as  to  make 
him  liable ;  that  was  so  contended  in  order  to  compel 
him  to  call  Leadbeater  to  prove  that  what  was  com- 
plained of  was  not  done  by  the  defendant,  but  by 
the  witness.  But  it  seems  to  me  that  great  injustice 
is  often  done  by  putting  into  the  box,  as  a  witness, 
the  sheriff's  officer,  who  if  not  the  nominal  is  the  real 
party  in  the  cause ;  and  if  this  statute  had  been  vio- 
lated, a  plaintiff  ought  to  have  the  ready  means  of 
recovering  against  the  officer  of  the  law  who  executes 
any  process.  The  evidence  of  Leculbeater  shows  there 
was  dictation  on  the  one  hand,  and  submission  on  the 
other,  which  is  not  what  the  statute  meant  by  the  free 
and  voluntary  consent  of  the  party.  The  party  is  to  have 
his  option  and  be  apprized  that  he  has  it.  This  is  a 
species  of  case  in  which  the  knowledge  is  all  on  one  side, 
and  in  which  the  legislature  has  thought  that  a  person 
liable  from  his  situation  to  especial  oppression  should  be 
the  object  of  similar  protection.  Though  it  may  be 
doubted  whether  the  officer  is  compellable  to  produce 
the  printed  clauses,  before  he  has  taken  the  party  to  a 
public  house,  he  is  not  to  take  him  there  without  his 
free  and  voluntary  consent.  The  very  contrary  appears 
from  this  evidence.  With  respect  to  the  second  point, 
is  has  been  the  object  of  the  act  to  enable  the  debtor 
to  get  bail.  If  the  defendant's  construction  of  the  act 
is  right,  the  party  arrested  may  be  sent  off  immediately 
upon  the  arrest.  That  would  indeed  be  to  put  a 
strained  construction  upon  this  statute.  He  is  on  the 
contrary  to  have  the  whole  24  hours  to  get  bail,  and 
whether  he  is  taken  away  so  as  to  make  a  beginning  to 
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be  carried  at  the  end  of  one  or  of  twenty-three  hours,  1833. 

the  officer  is  equally  liable.    I  am  also  of  opinion  that  v^y*^ 

the  nomination  of  a  house  by  the  party  arrested  must  be  Diwhirst 

asked  for,  or  otherwise  be  cannot  be  said  to  refuse  it.  Pearson. 


Rule  absolute. 


Wilkinson  against  Malin. 

■ 

A  CHARGE  for  a  good  jury  on  executing  a  writ  of  8mce  Re8- 
•        •     l  ji_      ii        ju    a  *  *       *•         Gen.  Hil.  1839, 

inquiry  had  been  allowed  by  the  master  on  taxation.  No.  101,  a 
Gotdburn  Sent.,  in  support  of  a  rule  to  review  the  cnarK?  for  a 

•  .  goodjary  on 

taxation,  contended  that  the  plaintiff  was  not  entitled  an  inquiry  is 
to  this  item,  citing  Dax,  65,  edit.  1831.    Adams  Setjt.  allowed' 
and  Humfrey  contrA. 

Per  Curiam. — The  master  certifies  to  us,  that  since 
No.  101  of  the  general  rules  issued  in  Hilary  1832, 
[ante,  Vol.  II.  350,]  the  practice  has  been  to  allow  this 
payment.  As,  before  that  rule,  the  obtaining  a  good 
jury  was  the  act  of  the  party,  no  such  allowance  was 
made;  but  since  that  rule  it  is  entirely  in  the  dis- 
cretion of  a  judge,  upon  summons,  to  grant  or  refuse 

such  a  jury. 

Rule  discharged  as  to  that  item. 

Gotdburn  Serjt.  for  the  defendant,  afterwards  moved  If  a  defendant 
to  nonpros  a  writ  of  error  brought  by  him,  Milborn  v.  n0DPro^8e9  hl» 

r  m  °  J  '  own  writ  of 

Copeland(a),  and  without  payment  of  costs,  the  writ  error,  it  must 
not  having  been  returned,  Salt  v.  Richards  (b).  J?  mE!7™611' 

Per  Curiam. — If  the  defendant  can  nonpros  his  writ 
of  error,  he  will  do  it  on  his  own  risk ;  but  if  he  cannot 
do  so  without  our  authority,  we  think  it  reasonable 
that  he  should  pay  the  plaintiff  any  costs  to  which  he 
may  have  been  put. — Motion  refused  (c). 

(a)  1  M.  &  S.  104.  (*)  7  East,  111. 

(e)  These  points  were  decided  in  Michaelmat  term  18SJ. 
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Country  bail 
must  state  in 
their  affidavit 
of  justification 
that  each  of 
them  is  worth 
the  sum  re- 
quired in  the 
terms  of  Reg. 
mi.  2  W.  4. 
No.  19.  and 
time  to  amend 
an  affidavit 
stating  them  to 
be  possessed, 
will  not  now 
be  allowed. 


Rogers  against  Jones. 

TN  this  case  the  affidavit  of  justification  of  bail  sworn 
in  the  country  stated  them  to  be  possessed  of  pro- 
perty to  a  certain  amount,  without  further  stating  that 
each  of  them  was  worth  double  the  sum  for  which  de- 
fendant was  held  to  bail,  above  his  own  just  debts,  or 
every  other  sum  for  which  he  might  be  then  bail,  ac- 
cording to  Reg,  Gen.  Hil.  2  W.  4.  No.  19.  [Vol.  II. 
342.] 

Channel  objected  to  the  bail,  citing  Darling  v.  Hut- 
chinson (a),  decided  since  the  rule  of  Hil.  2  W.  4. 


J.  Jervis  supported  the  affidavit  as  complying  with 
Reg.  Gen.  Trin.  1  W.  4.  No.  3.  [Vol.  1.  521.]. 

Per  Curiam. — Taking  the  two  general  rules  together, 
it  may  be  contended,  that  the  framer  of  them  contem- 
plated the  terms  "  possessed"  and  "  worth"  to  be 
synonymous ;  but  we  are  of  opinion  that  the  affidavit 
ought  to  have  stated  that  the  bail  were  "  worth**  double 
the  same  sum  sworn  to  in  the  terms  fixed  by  the  latter 
rule  of  Hil.  2  W.  4.  We  will  grant  time  to  amend  the 
affidavit,  on  the  understanding  that  after  this  term  no 
such  indulgence  will  be  granted. 


(a)  *Tjrw.491.  E.  18SJ. 


in  the  Third  Year  op  WILLIAM  IV. 


i 


Hume  and  Others  against  Liversidqe  and  Others 

(his  Bail). 

N  debt  on  a  bail  bond,  the  declaration  averred  that  Issues  ten- 


the  writ  against  Liversidge,  before  the  delivery  deredinplend- 

°  °  J   ing  must  not 

thereof  to  the  sheriff  of  Surrey  to  be  executed,  was  be  alleged  ar- 
duly  marked  and  indorsed  for  bail  for  43/.  4*.  4d„  ac-  fi^^  * 
cording  to  the  form  of  the  statute  in  that  case  made  <>"  wh»fh  a 

,  . ,    ,  /direct  issue 

and  provided.  can  ^  taken> 

Plea,  actio  non,  because  they  say  that  no  proper  Th«»»  wherein 

0  *  debt  on  a  *>ail 

affidavit  of  the  alleged  cause  of  action  of  the  said  food,  the  plea 

plaintiffs  against  the  said  G.  Liversidge,  as  to  the  said  8tated  Jjjjj^ 
sum  of  43/.  was  made  and  filed  of  record  in  the  said  vit  of  debt  was 
court,  before  the  issuing  of  the  said  supposed  writ  in  original  action 
the  said  declaration  mentioned,  according  to  the  form  "  was  held 
of  the  statute  in  such  case  made  and  provided :  con-  murrer. 
eluding  with  a  verification. 

Special  demurrer,  alleging  for  grounds,  that  the 
defendants,  by  giving  a  bail  bond,  admitted  the  writ  to 
be  duly  indorsed  for  bail  according  to  the  statute; 
that  it  was  not  necessary  that  there  should  have  been 
an  affidavit  of  the  alleged  cause  of  action  of  the  plain- 
tiffs against  G.  Liversidge,  the  statute  requiring  such 
affidavit  being  only  directory  (a),  and  it  being  compe- 
tent to  the  court  to  require  bail,  though  no  such  affi- 
davit should  have  been  filed ;  and  that  the  plaintiffs 
cannot  take  any  proper  issue  on  the  said  plea ;  and 
that  the  said  affidavit  is  not  by  the  practice  of  the 
court  affiled  of  record ;  and  also  for  that  the  plea  began 
and  concluded  with  averments  that  the  plaintiffs  ought 

(a)  See  per  Lord  Mansfield,  Whukard  v.  Wiltden,  1  Burr.  330;  bat  see 
10  B.  &  C.  11$. 
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not  to  have  or  maintain  their  aforesaid  action  thereof 
against  the  defendants,  and  not  averring,  as  it  should 
have  done,  that  the  said  plaintiffs  ought  not  to  be 
charged  with  the  said  debt,  by  virtue  of  the  said 
writing  obligatory ;  and  joinder. 

Addison  was  in  support  of  the  demurrer,  but  the 
Court  called  on 

Erie  to  support  the  plea.  Non  debito  modo  electus 
is  held  a  good  return  to  a  mandamus  to  admit  a  cor- 
porator. [Bayley  B.  That  traverse  can  only  be 
taken  at  large  as  contended  for,  where  the  writ  or 
a  previous  pleading  alleges  that  the  defendant  was 
debito  modo  electus  (a).  If  it  was  desired  to  object  to 
the  insufficiency  of  the  affidavit,  it  should  have  been 
set  out  with  an  allegation  that  there  was  no  other.] 
Rogers  v.  Jones  (b)  and  Hughes  v.  Jones  (c)  show  that 
ad  improper  affidavit  avoids  the  arrest,  so  that  no 
action  lies  for  an  escape.  [Bayley  B.  In  those  cases 
the  supposed  officers  before  whom  the  affidavits  were 
made,  had  no  authority  to  administer  oaths,  so  that 
though  the  oaths  had  been  taken,  no  affidavits  existed.] 
The  use  of  the  word  "  proper"  is  not  assigned  as  a 
cause  of  special  demurrer,  and  the  word  is  mere  sur- 
plusage amounting  to  "  due*'  or  "  duly."  The  affidavit, 
if  wholly  void,  cannot  be  said  to  be  "  proper." 

Lord  Lyndhurst  C.  B. — Consistently  with  this  plea 
the  affidavit  might  be  defective  in  substance,  and  there- 
fore void,  as,  e.  g.,  for  want  of  a  jbrat ;  or  only  so  far 
irregular  in  matter  of  form  as  would  have  entitled  the 
defendant,.  Liver sidge,  to  have  applied  promptly  to  the 
discretion  of  the  court  to  set  aside  the  proceedings  in 
the  original  action.    Then  the  plaintiffs  could  not  take 


(a)  Rex  v.  Lyme  Regis,  Doug.  86, 
(c)  1  B.  k  Ad.  388. 


(6)  7  B.  &  C.  86. 


in  th*  Third  Ybar  o?  WILLIAM  IV. 

issue  upon  the  allegation  that  no  proper  affidavit  had 
been  filed. 

Bayley  B. — Suppose  the  affidavit  to  have  con- 
tained such  a  defect  as  would  have  grounded  a  motion  by 
the  defendants  to  be  discharged  on  filing  common  bail, 
or  to  give  up  and  cancel  the  bail  bond,  can  that  defect, 
so  long  overlooked  in  the  original  action,  be  set  up  as  a 
defence  to  this  ?  For  example,  the  affidavit  might  have 
omitted  to  state  that  money  lent  by  the  plaintiffs  to  the 
defendants,  or  had  and  received  by  the  defendants,  was 
lent  or  was  had  and  received  at  the  defendants'  request, 
which  omission  would  have  rendered  it  "  improper" 
within  this  plea.  If  the  plaintiffs  had  taken  issue  on 
it,  the  question  of  the  propriety  of  the  affidavit  must 
have  been  left  to  a  jury.  That  shows  that  a  proper 
isdue  could  not  be  taken  on  this  plea,  and  that  the 
plaintiffs'  proper  course  was  to  demur. 
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Vaughan  B. — The  terms  of  the  plea  import  the 
existence  of  an  affidavit,  but  tender  an  issue  as  to  its 
propriety.  Now,  on  that  subject,  the  court,  and  not  a 
jury,  is  to  judge.  In  the  cases  cited,  though  oaths 
were  taken,  no  affidavits  at  all  were  sworn.  Here,  for 
all  that  appears,  an  affidavit  was  sworn;  and  it  has 
been  used  and  acted  on  without  any  interference  by 
the  defendants  in  that  early  stage  of  the  proceedings  in 
which  its  defects  might  have  been  properly .  brought 
before  us  on  motion. 

Gurney  B.  concurred. 

Judgment  for  the  plaintiffs  (a). 


(a)  Had  the  allegation  of  the  due  indorsement  of  the  process  for  bail 
been  unnecessarily  followed  by  a  statement  that  the  affidavit  in  that  behalf 
had  been  doly  affiled  of  record,  (see  Nightingale  ▼.  Wilcoson,  in  error), 
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10  B.  &  C.  tOt,  and  the  pre? ious  dicta  in  1  Saund.  996,  u.  6rc.  &c.)  that 
statement  roust  notwithstanding  have  been  proved  at  the  trial  by  producing 
the  original  affidavit,  Webb  v.  Heme,  1  Bos.  &  Pul.  281.  See  per  Baylcy 
J.  10  B.  6r  Cr.  S13 ;  unless  the  declaration  stated  who  made  the  affidavit, 
in  which  case  the  office  copy  would  have  sufficed,  Casburnc  v.  Rod,  t 

B.M.  60. 

As  to  the  force  in  pleading  of  the  word  duly,  and  other  similar 
words,  alleging  no  matter  of  fact,  see  9  Co.  25  a ;  1  Burr.  540 ;  Dong. 
79.  180 ;  2  Smith's  R.  ««3 ;  8  East,  148  ;  «  Marsh,  308;  10  East,  64, 
note  6;  16  East,  39. 4t;  4B.  &  A.  *95;  3  Camp.  60;  1  Stra.516;  * 
Id.  919;  S  Barnardist.  16.  73;  Peake  C.  N.P.  155;  6  Taunt.  645;  4 
Bing.114;  5  D.  &  R.72  ;  7B.&Cr.  468;  8B.&C.  1*4;  and  10  B.  & 
C.  207  ;  Nightingale  v.  Wileoxon. 


Proudlove  against  Twemlow. 

Where  a  land-  /^ASE  for  irregular  distress.  The  declaration  con- 
lord  distrained  yy    .   d         d        .  j  and      co      in 

growing  crops  r  » 

under  ii  G.2.  trover  (a). 

c.  19.  s.  8.  but 

sold  them  be-  «#■■»-.          »       ...       .     ,. 
fore  they  were  (a)  **xt  fir,t  CO}lxA  was  on  2  ***  %  «•  c.  o.  s.  2.  for  selling  the  distress  De- 
cut  :  The  re-  fore  five  days  had  elapsed  after  it  was  made.  The  second  count  was  for  sell* 
rnedy  was  held  jng  growing  crops  before  they  were  cut,  gathered,  and  appraised,  and  for 

1     •        less  than  the  best  price.   The  third  count  alleged  the  duty  of  the  defendant 
section  J  y,  *n 

an  action  of       t0  have  had  the  crops  appraised  when  ripe,  and  sold  for  the  best  price  which 

trespass,  or  on  could  have  then  been  obtained.    Breach,  that  the  defendant  sold  them 

the  case,  tor       before  they  were  ripe,  and  before  tbey  could  be  appraised,  and  for  a  much 

the  srjecial 

dinvi»e  sus-      '***  Pr#lce  ^aQ  lne^  wou^  nave  fetched  if  appraised  and  sold  when  ripe, 

tained  by  that  Fourth  count,  that  defendant  did  not  cause  the  growing  crops  and  effects 
irregularity  and  distrained  to  be  appraised  by  two  sworn  appraisers,  but  sold  them  without 

110  ,  such  previous  appraisement.    Fifth  count,  for  not  selling  for  the  best  price. 

such  an  action  r  rr  *  r 

Sixth  count,  on  5*2  H.  5.  c.  4.  for  making  an  excessive  charge  for  tlie  ex- 
penses, costs,  and  charges  of  the  distress.  Seventh  count,  for  distraining 
for  more  rent  than  was  due.  Eighth  count,  for  taking  a  great  and  unrea- 
sonable distress.  Ninth  count,  that  defendant,  after  distraining  goods  of 
more  than  sufficient  value  to  satisfy  the  rent  due  and  the  expenses  of  dis- 
tress, retained  possession  thereof  for  five  days,  and  then  quitted  possession 
him  from  the 

difference  between  the  price  which  might  have  been  obtained  had  the  sale  been 
regular,  and  that  which  was  obtained  under  the  irregular  sale ;  so  that  where  no 
such  difference  existed,  from  the  crops  having  been  sold  for  their  full  value,  while 
the  rent  due  exceeded  the  produce  of  that  sale,  the  tenant  recovered  nominal  da- 
mages only. 


on  the  case 
with  a  count 
in  trover,  the 
landlord  was 
held  entitled 
to  deduct  the 
rent  due  to 


Proudlove 
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At  the  trial  at  the  last  Cheshire  assizes,  before  Lord 
LynMurst  C.  B.  it  appeared  that  on  the  18th  of  June 
1831,  the  defendant  had  distrained  the  plaintiff's  goods  v. 

and  also  his  growing  crops  for  120/.  rent  due  on  the  TwEMU>w- 
previous  25th  March,  that  he  seized  the  crops  before 
they  were  ripe,  and  sold  some  of  them  while  standing, 
and  without  appraisement,  for  rather  more  than  their 
full  value  when  ripe,  to  a  purchaser,  who,  after  a 
month's  time  allowed  him  by  the  conditions  of  sale,  cut 
and  carried  them  off. 

The  jury  found  for  the  plaintiff  with  damages  of  1*. 
on  the  special  counts,  and  for  97/.  1  Is.  the  value  of  the 
crops  on  the  count  in  trover,  the  Chief  Baron  giving 
the  defendant  leave  to  move  to  reduce  the  damages  on 
the  last  count  to  nominal.  A  rule  was  obtained  ac- 
cordingly by 

Cottingham,  who  contended  that  the  rent  due  being 
more  than  the  value  6f  the  corn  taken,  the  plaintiff 
was  entitled  to  nominal  damages  only;  and  cited  Notts 
v.  Curtis  (a),  and  Briggins  v.  Goode  and  Others  (6). 

Pollock  and  J.  Jervis  showed  cause.  In  an  action 
on  the  case  for  an  irregular  distress  of  goods  legally 
distrainable,  the  only  damages  recoverable  are,  for 
the  difference  in  their  value,  if  sold  after  the  regular 
steps  taken,  and  their  price  if  sold  irregularly. — 
Upon  the  special  counts  in  case,  therefore,  the  de- 
fendant was  entitled  to  deduct  his  rent  due  from  the 

of  them,  but  afterwards  distrained  them  again  fur  the  same  rent,  refused  to 
return  them  to  the  plaintiff,  and,  after  keeping  them  seven  days,  disposed 
of  them  to  his  own  use,  whereby  the  plaintiff  was  annoyed  in  the  occupa- 
tion of  the  premises  and  in  his  carrying  on  his  business  therein,  and  wds 
pot  to  the  expense  of  the  two  distresses  and  lost  his  goods.  Tenth  count, 
like  the  ninth,  alleging  that  defendant,  having  sold  part  of  the  first  distress, 
quitted  possession  of  the  remainder,  which  be  afterwards  distrained  again, 
(a)  Ante,  Vol.  II.  449,  fl.  (6)  Id.  447. 
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1838.       amount  of  the  damages  so  measured.     But  in  trover  it 

„  is  different,  for  the  sale  of  the  unripe  standing  crops 

Pbotjdlove        m  r  i  .  t 

v.  being  wholly  void  for  want  of  an  appraisement,  which 

TwEMLOW.       C0U|J    n()t   ^   mft(je  ^yj    they    were    ripe^    the    rig^  Qf 

property  and  of  possession  concurred  in  the  plaintiff, 
so  as  to  support  trover.  The  sale  being  wholly  void, 
no  action  on  the  case  was  maintainable  under  2W.fyM. 
sess.  1.  c.  5.  for  any  irregularity  in  it;  Owen  v.  Legk 
and  Another  (a):  but  in  trover  the  plaintiff  on  mak- 
ing out  his  title  has  a  right  to  recover  for  the  whole 
value  of  his  goods,  which,  as  the  sale  was  illegal,  remain 
his.  If  the  damages  are  reduced  as  moved  for,  the 
landlord  is  not  estopped  from  suing  for  the  same  rent  (A). 

[Lord  Lyndhurst  C.  B.  What  damage  has  the  plain- 
tiff sustained?  The  landlord  was  lawfully  in  possession 
of  the  standing  crops,  and  might  have  appraised  and 
sold  them  when  ripe ;  the  irregularity  is,  that  he  sold 
them  before  that  time,  and  therefore  before  they  could 
be  appraised.  Before  1 1  G.  2.,c.  19.  s.  19.  that  irregu- 
larity would  have  made  this  defendant  a  trespasser  ab 
initio;  but  since  that  act  the  injured  party  is  to  recover 
in  an  action  on  the  case  for  the  damage  sustained.  What 
rule  of  law  then  prevents  the  landlord  from  deducting 
from  that  damage  the  rent  due  to  him  ?] 

Section  19  of  11  G.  2.  c.  19.  appears  by  the  recital 
in  its  preamble  to  be  confined  to  goods  which  were 
distrainable  at  common  law,  or  at  most  to  corn  or  hay 
cut  and  lying  in  barns,  &c.  which  had  been  made  dis- 
trainable by  2  W.  #  AL  sess.  1.  c.  5.  s.  3.  Now,  as 
growing  crops  can  only  be  distrained  under  section  8 
of  11  G.  2.  c.  19.  a  landlord  distraining  them  must 
pursue  its  enactments,  or  will  become  a  trespasser,  as 
before  section  19  of  the  latter  act  became  part  of  the 
law.     Then  the  defendant  here  not  having  pursued 

(a)  3  Bar.  &  A.  470. 

(6)  See  Efford  v.  Burgas,  2  Moody  &  M.  23. 
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the  words  of  the  statute,  the  plaintiff  has  never  lost  1833. 
the  right  of  property  and  possession  of  the  corn,  and  p^^TT 
may  recover  its  whole  value  accordingly.  v. 


TWEMLOW. 


Jones  Serjt.  and  Cottingham  in  support  of  the  rule, 
were  stopped  by  the  court. 

Lord  Lyndhurst  C.  B. — I  am  of  opinion  that  the 
present  case  is  within  section  19  of  the  statute  11  G.  2. 
c.  19.  and  that  the  distress  was  originally  lawful,  though 
the  subsequent  sale  was  premature  and  irregular. 
That  section  expressly  provides  that  the  party  ag- 
grieved by  any  irregularity  or  unlawful  act  of  the  dis- 
trainor committed  after  distress  made  for  rent  justly 
due,  shall  recover  satisfaction  for  such  special  damage 
as  he  may  have  sustained  "  and  no  more."  Then  as 
this  corn  sold  for  its  full  value,  and  more  than  the 
sum  it  fetched  was  due  for  rent,  the  plaintiff  can  only 
recover  nominal  damages. 

Bayley  B. — By  section  8  of  11  G.  2.  c.  19.  growing 
crops  may  be  distrained  and  sold  in  the  same  manner 
as  other  goods  and  chattels;  then  I  cannot  doubt  that 
the  subsequent  section  19  was  intended  to  apply  to 
every  thing  so  previously  made  distrainable.  Then 
the  plaintiff  has  only  a  claim  to  damages  according  to 
the  rule  laid  down  in  sect.  19,  viz.  to  such  as  arose 
from  the  unlawful  act,  which  took  place  after  the  dis- 
tress bad  been  regularly  made,  and  would  be  entitled 
to  recover  the  difference  between  the  produce  of  the 
crops  if  sold  regularly,  and  the  sum  they  actually  sold 
fox.  Here  there  could  be  no  such  difference,  for  the 
crops  sold  for  at  least  as  much  as  they  were  worth. 
The  damages  therefore  should  be  reduced  to  Is. 


The  rest  of  the  court  concurred* 


Rule  absolute. 
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Mahoney  against  Frasi. 

If  a  plaintiff    HPRESPASS  for  breaking  and  entering  the  plaintiff's 

has  a  right  to  a    ■*-     j      n-       v  j  n>       %_•      *»  a  • 

new  trial  on  dwelling-house,  and  expelling  him  from  it.    A  jury 

the  ground  of  had  found  a  verdict  for  the  plaintiff  for  1000/.  damages. 

excessive  da- 
mages, it  will   it  having  been  shown  that  the  plaintiffs  interest  as 

be  granted       lessee  of  the  house  was  worth  that  sum.    A  rule  for  a 

generally,  and 

without  being  new  trial  was  obtained  by  Hill,  on  several  grounds, 
questioning  .including  that  of  excessive  damages;  and  on  showing 

cause  by 

Hutchinson,  the  Court  stated  that  there  must  be  a 
new  trial  on  that  point.  He  then  moved  to  restrict  the 
inquiry  to  that  point.     But, 

Per  Curiam. — As  the  plaintiff  has  a  right  to  a  new 
trial  in  respect  of  circumstances  which  occurred  at  the 
first  trial,  the  inquiry  cannot  be  limited  or  confined, 
though  had  it  been  only  a  matter  of  indulgence  it  might. 

Rule  absolute  for  a  new  trial  generally  on 
payment  of  costs  (a). 

(a)  See  Bcrnatconi  ▼.  Farebrother,  SB.  k  Ad.  373. 


Hirst  against  Pitt. 

so6  f    -  *    T^HE  causes  of  demurrer  specially  assigned  were,  that 
formity  of  the  declaration  commenced  without  alleging  that 

no  declaration  the  plaintiff  was  a  debtor  to  the  king,  and  that  the 
in  the  Exche-  qU0  minus  clause  was  omitted  at  the  end  of  it. 

quer  should       * 

state  any  debt 

to  the  king  in  its  commencement,  or  contain  the  old  quo  minus  clause  at  the  end. 
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Mansel  supported  the  demurrer  by  saying  that  Reg.  1833. 
Gen.  M.  3  W.  4.  No.  15*  [ante,  p.  5,]  made  in  pur- 
suance of  2  W.  4.  c.  39.  s.  14.,  only  provided  a  new 
form  for  the  commencement  of  a  declaration,  which 
like  the  present  followed  the  new  writ  of  summons  pro- 
vided by  that  act,  but  left  the  conclusion  as  before. 
In  Nicklen  v.  Dickins  this  court  held  the  want  of  the 
same  clause  in  the  commencement  fatal. 

Lord  Lyndhurst  C.  B. — Since  stat.  2  W.  4.  c.  39. 
there  can  be  no  doubt  on  this  question.  In  order  to 
place  the  suitor  in  a  situation  to  proceed  in  this  court, 
it  was  formerly  necessary  that  the  declaration  should 
correspond  with  the  writ  of  quo  minus,  on  which  the 
jurisdiction  hinged,  by  suggesting  a  debt  to  be  due  by 
him  to  the  king,  and  his  being  the  less  able  to  pay  it. 
But  as  that  statute  now  confers  on  this  court  general 
jurisdiction  by  writ  of  summons,  the  old  jurisdiction  by 
quo  minus  is  ended ;  that  writ  no  longer  exists,  and 
the  former  statement  has  become  wholly  unnecessary. 
So  in  the  King's  Bench  the  defendant  is  no  longer 
stated  to  be  in  the  custody  of  the  marshal,  except  he 
is  actually  a  prisoner.  Nicklen  v.  Dickins  was  deter- 
mined in  Trinity  term  1832(a),  during  the  existence  of 
the  quo  minus  process. 

The  other  Barons  concurred. 

Judgment  for  defendant. 

(a)  As  8  W.  4.  c.  39.  came  into  operation  in  Michaelma$  term  1B32* 
Nicklen  v.  Dickins  was  omitted  in  the  reports  of  Trinity  term  1832. 
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1838. 
^"^^  Barber  against  Rollinson. 

Defendant  T^RESPASS  for  assault  and  false  imprisonment. 
lhVplaStTd  Plea,  not  guilty.  The  plaintiff  had  been  taken  up 
with  felony,  under  a  magistrate's  warrant  for  a  felony  charged 
wasuken  up  against  him  by  the  defendant.  On  being  brought  before 
for  it  under  a  the  magistrate  the  defendant  did  not  appear  to  support 
rant.  At  the  the  charge,  and  the  plaintiff  was  discharged,  on  his  own 
hearing  before  promise  to  re-appear  in  a  week,  but  just  as  he  was  going 

tne  justice  me 

plaintiff  was  from  the  office  the  defendant  said,  "  I  have  a  charge  of 
promise"^!*-  f°rgery  against  him  now."  The  defendant  having  been 
appear  in  a      stopped  by  an  officer,  and  put  to  the  bar  again,  that 

week.    Upon       ,  ..  .    .  ,    t  ,. 

which  the  de-  charge  was  then  gone  into,  and  he  was  again  dis- 
fendaut  said     charged  on  promising  to  appear  there  the  next  day, 

he  had  another  7  *  .    . 

charge  of  for-  which  he  did.  At  the  trial  at  the  sittings  at  Wesimtn- 
gery  <w">st  8^eT  tj)e  plaintiff's  counsel  contended,  that  the  bringing 
plaintiff  was     the  plaintiff  back  on  a  second  charge  was  a  distinct  act 

officer  and  *"  ^rom  t'lat  ta^ug  which  was  protected  by  the  warrant, 
again  put  to  and  was  consequently  the  legal  subject  of  an  action  of 
dismissed  on  a  trespass;  but  Lord  Lyndhurst  C.  B.  was  of  opinion 
similar  pro-     that  the  warrant  was  an  answer  to  every  charge  against 

mise :— Held,  .     .  ,  . 

that  the  plain-  the  defendant  as  laid  in  trespass,  and  that  an  action  on 
tiff s remedy     the.case  would  have  been  the  only f remedy  for  any 

against  the  #  . 

defendant  was  malicious  charge.    Nonsuit  accordingly :  which 

in  case,  and 
not  in  trespass. 

John  Williams  now  moved  to  set  aside.  The  first 
charge  was  over  at  the  time  the  plaintiff  was  stopped  in 
consequence  of  the  defendant's  statement:  then  as  that 
stopping  took  place  without  the  direction  of  the  magis- 
trate, and  before  his  authority  began  to  intervene,  it 
was  an  act  of  trespass  by  the  defendant  himself,  and 
was  not  covered  by  the  warrant.  [Lord  Lyndhurst  C.  B* 
The  defendant  did  nothing  more  than  saying  before 
the  magistrate,  "  1  have  a  charge  against  that  man  for 
forgery."]    The  period  between  the  first  discharge  and 
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the  plaintiff's  being  stopped  in  going  towards  the  door, 
distinguishes  the  transactions.  [Bay ley  B.  The  plain- 
tiff was  still  before  tbe  magistrate  when  the  defendant 
used  the  expression,  which  the  magistrate  acted  on  as 
a  fresh  charge.]  Had  a  third  person  been  sued  in  this 
form  of  action,  he  must  have  justified  by  pleading  spe- 
cially that  a  warrant  had  been  issued,  and  that  be  acted 
in  aid  of  the  party  to  whom  it  was  directed. 

Lord  Lyndhurst  C.  B. — The  defendant  only  set 
the  law  in  motion,  and  for  improperly  doing  so  is  liable 
to  an  action  on  the  case ;  but  I  still  think  that  no  act 
of  trespass  by  him  wa.  proved. 

Bayley  B.— All  that  the  defendant  did  was  to  make 
the  original  charge  on  which  the  warrant  issued.  In 
pursuance  of  that  order  of  the  law  the  plaintiff  was 
seized  in  the  absence  of  the  defendant,  though  had  he 
been  present  he  would  have  been  protected,  as  acting 
in  aid  of  those  who  were  executing  the  warrant.  Then 
while  the  plaintiff  is  before  the  magistrate  under  the 
warrant  against  him,  the  defendant  says  he  has  another 
charge  against  him.  That  was  a  part  of  the  same  pro- 
ceedings, and  no  act  of  trespass. 
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1838. 

Barber 

v. 
Roll  i  w  son. 


Per  Curiam, 


Rule  refused. 


Boulter  against  Arnott. 

A  SSUMPSIT  for  goods  sold  and  delivered.    Pie*  Goods  were 

general  issue.     At  the  trial  before  Vaugka*  B.  at  money,'  and  * 
the  Guildhall  sittings,  it  appeared  that  the  action  was  Packed  up  at 

the  seller  s 
house  in  boxes 
furnished  by  tbe  purchaser,  wlio  saw  the  packing,  and  requested  the  seller  to  keep 
them  for  him  till  he  could  call,  pay  for,  and  take  them  away.    Held;  that  on  a  count 
for  goods  sold  and  delivered)  the  plaintiff  was  rightly  nonsuited. 
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1833.  brought  for  the  price  of  cigars  bought  by  the  defend- 
ant from  the  plaintiff,  for  ready  money  terms,  the  plain- 
tiff having  refused  to  give  credit.  The  defendant  had 
at  first  desired  the  cigars  to  be  packed  and  sent  to  the 
Tun,  Jermyn  Street,  but  having  sent  his  boxes  to  the 
plaintiff's  house  for  that  purpose,  he  looked  at  the 
cigars  there  while  being  packed,  and  taking  some  of 
them  up  countermanded  his  first  direction,  requesting 
the  plaintiff  to  keep  them,  saying  he  would  call  in  a 
day  or  two  to  pay  for  them,  and  take  them  away  in  his 
gig.  The  learned  Baron  nonsuited  the  plaintiff  on  the 
ground  that  no  delivery  was  proved,  and  that  there 
was  no  count  for  goods  bargained  and  sold,  but  gave 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  25/., 
the  price  of  the  cigars. 

Botnpas  Seijt.  moved  accordingly.  The  delivery  to 
the  defendant  was  completed  by  the  plaintiff's  filling 
the  boxes  furnished  to  him  by  the  defendant,  which 
then  became  the  defendant's  warehouse  for  that  pur- 
pose, so  as  to  entitle  the  plaintiff  to  immediate  payment, 
and  to  preclude  him  from  any  right  to  unpack  them. 
In  Hodgson  v.  Le  Bret  (a),  the  mere  writing  by  the 
defendant  of  her  name  upon  a  piece  of  linen,  part  of 
the  articles  bought  by  her,  was  held  such  an  appro- 
priation of  that  piece  as  would  sustain  a  count  for 
goods  sold  and  delivered.  So  in  Anderson  v.  Scot  (6), 
the  plaintiff's  marking  his  initials  in  the  defendant's 
presence  on  the  casks  of  wine  bought,  was  held  suf- 
ficient. [Lord  Lyndhursl  C.  B.  In  the  latter  case  the 
purchaser  exercised  a  dominion  over  the  goods,  which 
amounted  to  an  acceptance  within  the  statute  of 
frauds.  Bat/ley  B.  In  the  cases  cited  Lord  Ellenbo- 
rough  held  the  marking  to  be  sufficient  evidence,  not  of 
a  delivery  to  the  defendants,  but  of  such  an  acceptance 

(a)  1  Camp.  233.  (b)  Ibid.  235,  n. 
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by  them  as  would  take  each  case  out  of  the  statute.]       1833. 
The  defendant  might  have  maintained  an  action  against 
the  plaintiff  for  not  delivering  them. 


Boulter 
v. 

AltMOTT. 


Lord  Lyndhurst  C.  B. — Whatever  was  done  as  to 
packing  these  articles  roust  be  taken  with  reference  to 
the  contract  of  sale,  which  was  for  ready  money.  Now 
that  contract  imported  that  the  purchaser  was  to  pay 
the  money  on  the  delivery  of  the  goods ;  therefore  it 
could  never  be  intended  that  by  the  packing  them  in 
the  defendant's  boxes  on  the  plaintiff's  premises,  they 
should  then  pass  into  the  defendant's  possession  by 
delivery  without  payment  of  the  money.  Besides,  it 
appears  here  that  the  cigars  were  not  to  be  taken  pos- 
session of  by  the  defendant  till  paid  for.  Had  the 
declaration  contained  a  count  for  goods  bargained  and 
sold,  the  plaintiff  might  have  recovered. 

Bayley  B. — I  am  of  the  same  opinion.  The  plain- 
tiff at  no  time  parted  with  the  possession  of  these 
goods.  Whether  the  acts  of  marking  or  packing  for 
the  vendee  in  his  presence  will  not  operate  as  an  ac- 
ceptance by  him  under  section  17  of  the  statute  of 
frauds,  is  quite  another  question.  But  the  question 
on  this  declaration  is,  whether  there  was  a  delivery  to 
the  vendee?  Now  the  plaintiff*  never  did  so  deliver 
them,  and  the  defendant  had  never  any  right  to  take 
them  out  of  the  plaintiff's  possession  till  they  were  paid 
for.  I  do  not  assent  to  the  proposition  that  the  de- 
fendant's boxes  are  to  be  considered  as  his  warehouse, 
and  think  that  the  plaintiff  might  consider  his  goods 
as  still  being  in  his  own  possession.  Goodall  v.  Skel- 
ton  {a)  is  directly  in  point  against  the  plaintiff's  right 
to  recover  in  this  action.  There  the  plaintiff  agreed  to 
sell  wool  to  the  defendant,  who  paid  earnest.    The 

(a)  %  H.  Bla.  316. 
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goods  were  packed  in  cloths  furnished  by  the  defend- 
ant, and  were  deposited  in  a  building  of  the  plaintiff's 
till  the  defendant  should  send  for  them,  the  plaintiff 
declaring  that  the  wool  should  not  go  off  his  premises 
till  he  had  the  money  for  it;  and  the  Court  held,  that 
no  action  for  goods  sold  and  delivered  would  lie  for 
want  of  delivery. 


Vauohan  B. — The  defendant  requested  the  plaintiff 
to  keep  the  goods  till  he  called  and  paid  for  them  and 
took  them  away.  The  plaintiff  was  not  bound  to  part 
with  them  till  the  price  was  paid. 


Per  Curiam, 


Rule  refused  (a). 


(a)  See  Smmumt  v.  Swift,  5  B.  &  Cr.  857  ;  and  2  Bla.  C.  448,  citing 
Hobart,  41. 


Where  it  was 
agreed  that  in 
case  an  arbi- 
trator should 
award  a  cer- 
tain annuity 
to  be  bought 
by  executors 


Crump  against  Adney  and  Another. 

A  SSUMPSIT.   Whereas  a  certain  agreement,  dated 
30  March  1831,  in  writing,  then  and  there  made 
between  the  plaintiff  of  the  one  part,  and  the  defendant 
of  the  other  part,  reciting  that  22.  Crump,  then  de- 
ceased, being  a  widower,  made  and  duly  executed  his 
for  the  widow  last  will  and  testament  in  writing,  dated  on  or  about 

Oi  their  tests* 

tor,  he  "should  &  Nov.  1828,  and  thereof  appointed  the  said  J.  Adney, 
°r  "ffih  k'8  son-in-law,  and  Thomas  Onions,  joint  executors, 
same,  with  a    And  further  reciting,  that  the  said  £.  Crump,  being 

KrfJdJ.™  8tiU  a  widower*  on  or  about  16  Juh  1829  intermarried 
ficiency  of       with  the  plaintiff,  and  on  or  about  20  Jan.  1830,  being 

assets  of  the 

testator  the  annuity  should  abate  in  a  certain  specified  proportion: — Held,  that 
under  these  words  it  was  imperative  on  him  to  insert  that  proviso  in  his  award. 


Crump 

v. 
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then  in  a  weak  state  of  body,  gave,  as  it  was  alleged,        1883. 

instructions  to  W.  F.  his  medical  attendant,  to  procure 

a  codicil   to  be  made  to  his  the  said  E.  Crump's 

will  in  favour  of  his  wife,  and  that  the  said  W.  F.,  on      Awt7 

and  Another. 

the  —  day  of  the  same  month  of  January,  attended 
at  the  office  of  Messrs.  P.  solicitors,  and  requested 
them  to  prepare  such  codicil,  which,  for  reasons  then 
given  to  the  said  W.  F.  they  declined  doing,  and  that 
the  said  W.  F.  afterwards,  on  the  30th  day  of  the 
same  month  of  January,  waited  upon  T.  G.  solicitor, 
and  gave  him  several  verbal  instructions  for  such  in- 
tended codicil,  which  instructions  were  then,  at  the 
request  of  the  said  W.  F.  taken  down  in  writing  by 
the  said  T.  G.,  and  that  the  same  instructions  were 
as  in  the  said  agreement  in  that  behalf  mentioned  and 
set  forth.      And  further  reciting,  that  the  said  E. 
Crump  departed  this  life  on  or  about  14  Feb.  1830, 
without  having  executed  such  instructions  for  a  codicil, 
or  the  same  having  been  otherwise  reduced  into  any 
other  form  for  that  purpose.    And  further  reciting, 
that  the  plaintiff  had  entered  a  caveat  against  the 
proof  of  the  said  will,  unless  the  paper  of  instructions 
was  proved  therewith,  and  that  disputes  had  arisen 
between  the  said  parties  relative  thereto.    And  further 
reciting,  that  the  said  J.  Adney  and  his  family,  with 
the  said  T.  Page  and  his  family,  being  materially  in- 
terested in  the  said  will  of  the  said  E.  Crump,  had 
agreed  with  the  plaintiff  to  purchase   in  the  public 
funds  such  annuity  (if  any  such  should  be  awarded) 
for  her  life,  or  else  in  the  joint  names  of  trustees  to  be 
appointed  by  the  thereinafter-named  C.  B.  A.  such  a 
sum  of  3/»  per  cent,  consols  as  would  produce  from  the 
dividends  such  annuity  as  should  be  named,  settled, 
and  fixed  by  the  said  C.  B.  A.  upon  due  consideration 
of  the  facts  aforesaid,  and  of  such  other  facts  and  cir- 
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1838.  cumstances  as  might  fee  adduced  Mid  proved  before 
him  as  could  entitle  the  plaintiff  to  any  such  annuity,  or 
otherwise  to  any  share  or  thirds  of  the  personal  estate 

Adney  of  the  said  E.  Crump,  deceased,  and  of  the  charges  of 
establishing  the  said  paper  of  instructions,  as  far  as  the 
personal  estate  was  or  might  be  affected  thereby,  and 
of  the  said  paper  being  imperative  as  far  as  the  real 
and  personal  estate  was  included  therein,  or  otherwise 
howsoever,  and  of  the  advantage  which  the  said  par- 
ties mutually  had  in  avoiding  legal  proceedings,  and  in 
saving  the  expenses  thereof;  and  all  proper  abatement 
and  allowances  being  made  in  respect  thereof,  such 
annuity,  if  any  such  should  be  awarded,  to  be  in  lieu 
of  every  provision  intended  the  plaintiff  by  the  said 
paper  of  instructions,  and  in  lieu  of  all  thirds  at  com- 
mon law  to  which  the  plaintiff  might  otherwise  be 
entitled  out  of  the  personal  estate  aforesaid,  but  in  no- 
wise to  affect  her  claim  to  dower  out  of  the  real  estates 
late  of  the  said  E.  Crump,  and  to  be  paid  and  made 
good  by  the  defendants  as  aforesaid  to  the  plaintiff, 
from  the  day  of  the  death  of  the  said  E.  Crump,  until 
the  actual  purchase  of  the  said  annuity ;  and  in  case 
the  said  C  B.  A.  should  by  his  award  direct  the  divi- 
dends only  of  the  money  to  be  invested  to  be  paid  to 
the  plaintiff,  that  then  and  in  that  case,  upon  the 
death  of  the  plaintiff,  the  said  stock,  funds,  and  prin- 
cipal money  to  go  and  belong  and  be  transferred  by 
the  said  trustees  to  the  defendants  as  aforesaid,  their 
executors  &c.  It  was  thereby  witnessed,  that  for  the 
purpose  of  carrying  the  intention  of  the  said  parties 
into  execution,  (here  followed  an  agreement  of  refer- 
ence, in  the  usual  form,  to  C.  B.  A.,  of  Shrewsbury, 
esq*  barrister  at  law.)  And  it  was  also  then  and  there 
further  agreed,  in  writing,  by  and  between  the  plaintiff 
and  the  defendants,  that  in  case  the  arbitrator  should 
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award  any  such  annuity  as  aforesaid,  he  should  or       1833. 

might  award  the  same,  with  a  proviso  that  in  case  of 

a  deficiency  of  assets  of  the  said  testator,  the  annuity, 

or  the  fund  from  which  the  same  should  arise,  should       Apney 

•    A      •      At  •/.  .^  .  .        and- Another* 

abate  in  the  same  manner  as  if  it  were  a  provision 

contained  in  the  said  will.     Mutual  promises.     Aver- 
ment, that  the  said  C  B.  A.  having  taken  on  him- 
self the  burden  of  the  said  arbitrament,  and   upon 
due  consideration  of  the  facts  aforesaid,  and  of  such 
other  facts  and  circumstances  as  were  adduced  and 
proved  before  him,  duly  made  his  award  in  writing, 
under  his  hand,  of  and  concerning  the  premises,  ready 
to  be  delivered  to  the  said  parties,  or  sueh  of  them  ar 
should  require  the  same,  and  did  thereby  then  and 
there  award,  order,  and  direct,  that  the  defendants 
should  forthwith  purchase  or  cause  to  be  purchased, 
in  the  public  funds,  in.  the  name  of  the  plaintiff,  an 
annuity  of  221.  sterling,  to  be  payable  to  her  during 
her  natural  life,  and  which  should  be  in  lieu  of  all 
provisions  and  thirds  mentioned  in  that  behalf  in  the 
said  agreement,  but  in  nowise  to  affect  her  said  claim 
to  her  dower;  and  he  did  thereby  then  and  there  fur- 
ther award,  order,  and  direct,   that  the  defendants 
should  pay  and  make  good  to  the  plaintiff  an  annuity 
of  the  amount  aforesaid,  from  the  day  of  the  death  of 
the  said  E.  Crump,  until  the  actual  purchase  of  the 
said  annuity  in  manner  aforesaid,  and  that  he  had 
settled  and  fixed  the  costs  and  charges  incurred  by  the 
plain  tift*  in  or  respecting  the  entering  of  the  said  caveat 
and  the  proceedings  connected  therewith,  and  other 
matters  relative  thereto,  at  the  sum  of  40/.  0*.  4tf.,  and 
did  thereby  then  and  there  award,  order,  and  direct, 
that  the  same  sum,  and  also  the  costs  and  charges  in- 
curred by  the  said  defendants  in  or  respecting  the  said 
caveat,  proceedings-  and  other  matters,  should  be  re- 
spectively paid  by  the  defendants.    And  he  did  thereby 

VOL.  III.  T 
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1838.  then  and  there  further  award,  order,  and  direct,  that 
the  costs  of  that  his  award,  amounting  to  the  sum  of 
2S&  14*.  should  be,  in  the  first  instance,  paid  to  him  by 
the  plaintiff,  and.  that  one  moiety  thereof  should  be 
repaid  to  her  on  demand  by  the  defendants,  and  that 
the  said  several  parties  should  bear  and  pay  their  own 
further  costs  of  that  reference.  And  he  did,  lastly, 
thereby  then  and  there  award,  order,  and  direct,  that 
on  the  purchase  of  such  annuity  and  payment  of  such 
costs  as  aforesaid;  the  plaintiff  should,  if  thereto  re* 
quired,  execute  unto  the  defendants,  at  their  own  costs 
and  charges,  a  release  of  all  claims  at  law  and  in  equity 
upon  or  in  respect  of  the  personal  estate  and  effects 
of  the  said  E.  Crump,  of  which  said  award  the  de- 
fendants afterwards,  to  wit,  on  &c.  at  &c.  had  notice. 
The  declaration  then  stated  in  several  breaches  that 
the  annuity  was  not  purchased  according  to  the  award, 
and  was  not  made  good  from  the  day  of  the  death  of 
E.  Crump ;  that  the  costs  respecting  the  entry  of  a 
caveat  and  the  moiety  of  the  costs  of  the  reference 
were  not  paid  as  directed  by  the  award.  Indebitatus 
count  on  the  award  and  common  counts. 

Pleas. — 1 .  General  issue.  2.  As  to  the  first  count  of 
the  said  declaration,  and  so  much  of  the  second  cdbnt 
as  relates  to  the  said  sum  of  money  therein  alleged  to 
be  due  and  owing  to  the  said  plaintiff,  upon  and  by 
virtue  of  the  said  award  in  that  count  mentioned, 
actio  non ;  because  they  say,  that  there  were  not  any 
facts  or  circumstances  adduced  or  proved  ^before  the 
said  arbitrator,  other  than  the  said  facts  -and  circum- 
stances in  the  said  agreement  in  the  srfid  declaration 
mentioned  and  set  forth. 
3  (a).  That  it  was  proved  in  evidence  before,  the  said 


« 

« 


(a)  All  the  apecial  pleu.  were  to  the  matter  red  ted  in  the  Introductory 
part  of  the  secoud. 
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arbitrator  that  there  were  not  any  assets  of  the  said       1833. 
testator  whereby  or  wherewith  the  said  defendants      ^vnc^ 
could  or  were  enabled  to  purchase  the  said  annuity  v. 

in  the  said  award  mentioned,  and  thereby  directed  A?**7 
to  be  purchased  as  aforesaid,  or  any  part  thereof, 
or  whereby  or  wherewith  they  could  pay  or  make  good 
to  the  said  plaintiff  an  annuity  of  the  amount  in  the 
said  award  mentioned,  or  of  any  other  amount  what- 
soever, from  the  day  of  the  death  of  the  said  E.  Crump, 
or  from  any  other  time. 

4.  That  at  the  time  of  the  death  of  the  said  E. 
Crump  the  said  defendants  had  not,  nor  at  any  time 
since  have  they  had,  nor  have  they  now  any  assets 
of  the  said  testator,  whereby  or  wherewith  they  could 
or  might,  or  now  can  purchase  the  said  annuity  in 
the  said  award  mentioned,  and  thereby  directed  to 
be  purchased  as  aforesaid,  or  any  part  thereof,  or 
whereby  or  wherewith  they  could  or  might,  or  now 
can  purchase  the  said  annuity  in  the  said  award  men- 
tioned, and  thereby  directed  to  be  purchased  as  afore- 
said, or  any  part  thereof,  or  whereby  or  wherewith 
they  could  pay  or  make  good  to  the  said  plaintiff  an 
annuity  of  the  amount  in  the  said  award  mentioned,  or 
of  any  other  amount  whatsoever,  from  the  day  of  the 

*  death  of  the  said  E.  Crump,  or  from  any  other  time. 

5.  That  at  the  said  several  times  of  making  the  said 
submission  and  award,  the  said  defendants  had  not, 

4-  nor  at  any  time  since  have  they  had,  nor  have  they 
now  any  .assets  of  the  said  testator,  whereby  or  where* 
with  they  tould  or  might,  or  now  can  purchase  the 
said  annuity  in  the  said  award  mentioned,  and  thereby 
directed  to  be  purchased  as  aforesaid,  or  any  part 
thereof,  or  whereby  or  wherewith  they  could  pay  or 
make  %gdod  •  to  the  said  plaintiff  an  annuity  of  the 
amount  An  the  said  award  mentioned,  or  of  any  other 

t2 
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1833.       amount  whatsoever,  from  the  day  of  the  death  of  the 
said  E.  Crump,  or  from  any  other  time. 

Replication  similiter  to  general  issue.    Demurrer  to 

and^Anocher    ^e  8Pcc*al  pleas,  and  joinder. 

The  issue  in  fact  was  tried  at  the  last  Shropshire 
assizes  before  Gumey  B.,  who  refused  to  receive  evi- 
dence offered  by  the  defendants  to  show  that  Crump 
left  no  assets  out  of  which  they  could  purchase  the 
annuity  awarded  to  the  plaintiff.  Verdict  for  plaintiff 
for  the  value  of  the  annuity  as  proved.  A  rule  for 
a  new  trial  having  been  obtained,  on  the  grounds,  1st 
That  the  testator's  verbal  instructions  to  his  medical 
attendant  to  get  a  codicil  drawn,  not  being  reduced 
into  writing  in  his  presence,  or  the  notes  of  them,  as  af- 
terwards taken  down  by  the  attorney,  having  been  read 
over  to  and  assented  by  him,  could  not  legally  receive 
effect  from  the  arbitrator  as  a  codicil  (a).  Sdly.  That 
the  evidence  offered  of  deficiency  of  assets  should  have 
been  received,  upon  which  the  defendants  were  not 
liable  to  pay  the  annuity  to  the  amount  awarded. 

Whately  and  Talfourd  showed  cause  in  this  term. 
The  evidence  was  rightly  rejected,  for  the  award 
operated  as  a  bar  between  the  parties  in  all  matters 
referred  by  them  and  considered  by  the  arbitrator. 
Then  the  fact  whether  assets  existed  or  not  is  imma- 
terial, and  the  annuity  being  unconditionally  awarded 
without  mention  of  the  proviso  must  be  paid.  *  [Lord 
Lyndhurst  C.  B.   Was  the  arbitrator  to  inquire  into 

(a)  Oa  the  validity  of  instructions  for  a  will,  when  propounded  as  a 
testamentary  paper,  see  per  Sir  John  Nicholl,  Wood  ▼.  Wood,  1  Phil.  R. 
357 ;  and  cases  cited  in  notes  to  4  Barn's  Eccl.  Law,  107,  not  is,  Tyrwhitt'* 
edition;  Morgan  v.  Mather,  %  Ves.  jun.  15  ;  Ching  v.  Ching,  6  ed.  *81  ; 
Young  v.  Walter,  9  id.  S64;  Pedley  w.  Goddard,  7  T.  R.  75;  Walker  v. 
Walker,  1  Meriv.  509;  Shepp.  Touchs.  404,  408 ;  Matthew*  v.  Wamr, 
4  Ves.  179. 
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the  question  of  assets?]    As  he  was  to  consider  the       1833. 
amount  of  the  annuity  to  be  awarded  to  the  plaintiff,      ^T*v^/ 
he  could  not  inquire  into  the  facts  necessary  to  ascer-  v. 

tain  it,  without  discovering  any  deficiency  of  assets,  i^J*"! 
The  power  of  the  arbitrator  under  the  proviso  was 
discretionary ;  then,  as  he  has  awarded  the  annuity  to 
be  paid,  it  must  at  all  events  be  taken  that  he  exercised 
his  discretion  on  facts  before  him,  whether  it  was  just 
and  reasonable  so  to  award  it;  for  a  clause  stands  be- 
fore the  proviso,  which  gives  full  power  to  award  the 
annuity.  Then  could  the  objections  raised  to  the  award 
itself  be  given  in  evidence  on  the  general  issue? 

Jervis,  Ludlow  Serjt.  and  Godson  were  stopped  by 
the  court. 

Lord  Lyndhurst  C.  B. — The  first  question  for  the 
arbitrator  was,  whether  the  bequest  of  the  annuity  was 
or  was  not  valid,  and  if  valid,  in  what  manner  it 
was  to  be  carried  into  effect.  The  next  question  was, 
whether,  after  the  settlement  of  all  future  as  well  as 
present  claims  on  the  testator,  any  deficiency  of  assets 
would  in  the  result  occur?  The  latter  point  occa- 
sioned the  insertion  in  the  agreement  of  reference  of 
the  proviso  by  which  the  arbitrator  was  empowered  to 
provide  against  the  event  contemplated.  He  was  not 
called  on  to  inquire  or  decide  whether  or  not  there 
were  sufficient  assets,  but  he  was  directed  to  insert  in 
his  award  the  condition  for  abatement  of  the  annuity 
in  case  a  deficiency  should  arise;  and  in  my  interpre- 
tation of  the  agreement  of  reference  it  was  incumbent 
on  him  to  have  inserted  that  proviso  in  his  award. 
Had  that  been  done,  evidence  of  deficiency  of  assets 
might  have  been  given  at  the  trial.  The  question 
.appears  to  me  not  to  arise  on  the  award  itself,  as  has 
been  argued,   but  on  the  submission.     Now  as  the 
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1833.  submission  when  prayed  in  aid  shows  that  a  clause 
resembling  the  proviso  was  to  be  contained  in  the  award, 
it  may  either  be  taken  to  have  been  so  inserted,  or  the 

Admit       defendants  ought  not  to  be  left  in  a  worse  situation  on 

and  Aoochei.  -  ,         »•-_  ^     »         -    •  4  j»       *.    Ar. 

aceount  of  the  arbitrator  s  omission.    According  to  the 


Cbumf 


construction  sought  to  be  put  on  the  wording  of  the 
submission,  the  words  "  should  or  might"  would  be 
read  as  terms  inconsistent  and  at  variance  with  each 
other.  But  we  must,  if  possible,  so  construe  the  in- 
strument that  both  may  have  effect;  and  that  conse- 
quence will  result  if  we  hold  them  to  be  imperative,  for 
"  shall"  would  then  include  "  will."  That  puts  an  end 
to  that  question.  As  to  the  point  whether  the  fact  of 
deficiency  of  assets  could  be  given  in  evidence  on  the 
general  issue,  it  is  sufficient  to  say  that  this  being  an 
action  on  an  award  made  under  a  submission  without 
deed,  any  thing  disproving  the  plaintiff's  right  to  re- 
cover might  be  given  in  evidence  under  that  plea. 
Here  proof  is  offered  that  the  annuity  was  not  to  be 
paid  if  the  testator's  assets  were  insufficient  for  that 
purpose. 

Bayley  B. — The  construction  urged  for  the  plaintiff 
would  place  the  legatee  in  a  better  condition  than  cre- 
ditors. For  at  the  period  of  making  the  award  it  may 
be  impossible  to  know  whether  sufficient  assets  exist 
or  not.  A  sum  sufficient  to  justify  the  awarding  the 
annuity  to  the  full  amount  bequeathed  might  be  in 
hand  at  that  time,  and  yet  at  a  distant  period  bond 
creditors  might  prove  the  testator  indebted  to  them  in 
a  much  larger  sum.  Looking  at  the  situation  of  the 
parties  the  plaintiff  would  only  have  a  right  to  be  paid 
if  funds  existed  for  that  purpose,  while  the  defendant's 
obligation  would  be  to  pay  so  much  of  them  as  would 
be  applicable  to  payment  of  the  plaintiff's  claim.  Then 
if  the  defendants  establish  that  they  were  only  liable 
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to  pay  out  of  the  testator's  assets,  evidence  that  those  1833. 
assets  did  not  exist  might  be  given  under  the  general  Crump 
issue.  *• 

A  DUET 

and  Another. 

The  other  Barons  concurred.         Rule  absolute. 

On  a  subsequent  day  Talfourd  was  heard  in  support 
of  the  demurrer. 
The  special  pleas  to  the  first  and  second  counts  are  W»pto»pk«d- 

ad  as  an  an* 
not  applicable  to  the  award  relied  on  in  the  latter  $wer  to  the 

count,  which  may  be  parol  only ;  and  therefore  being  wno^  of  a 
bad    in   part,  are  bad  in  the  whole.      [Bayley  B.  unanswered 
Is  it  clear  that  indebitatus  assumpsit  will  lie  on  an  ^MmJS^9 
award  not  made  of  and  concerning  sums  due  from  one  will  have  indg- 
person  to  another?]    That  form  of  action  lies  where  murrer. 
debt  would.     But  putting  the  second  count  out  of  the 
case,  these  pleas  leave  unanswered  that  part  of  the 
first  which  goes  for  the  costs  given  by  the  award. 
Now  as  the  award,  if  bad  in  part,  was  good  as  to  that 
part  which  directed  the  expenses  to  be  paid  by  the 
defendants,  part  of  the  first  count  setting  forth  the 
award  is  therefore  good ;  so  that  the  pleas  which  pro- 
fess to  anfewer  the  whole  of  the  first  count  do  not  do 
so. 

The  Court  assented  on  the  latter  point,  but  gave 
leave  to  amend  on  payment  of  costs  (a). 

(a)  See  Pinknty  r.  InhabitanU  of  Eat  Hundred  of  Rutland;  %  Stand. 
379;  1  Stand.  106;  1  Stlk.  f  18. 
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1833. 


Barlow  against  Rhodes  and  Another. 


Where  one  TRESPASS  for  breaking  the  plaintiff's  close  and 
seised  in  fee  of         pulling  down  a  wall.     One  special  plea  claimed  a 

oTtto^ilover  way  *°  an<^  ^rom  a  certain  cottage  or  tenement  ad- 
which  a  way,  joining  the  locus  in  quo  over  the  same  into  a  public 
sity,  has  been  highway,  under  a  grant  from  the  Duke  of  Devonshire, 
used  by  the      when  seised  in  fee  of  the  cottage  &c.    Another  plea 

occupier  of         f  .       ,  •   i         *  #»  ▼>     <■ 

them,  grants     claimed  a  right  of  way  of  necessity.    Both  were  tra- 

"hwlthPairiSeS  versec^.  by  ^e  replications.  The  locus  in  quo  was  a 
ways,  roads,     gateway  leading  from  the  street  of  Wetherby  between 

samefe*  two  dis^110*  sets  °f  premises  in   that  town,  one  of 

Umging  or  in  which,  called  the  Blue  Anchor,  was  claimed  by  the 

taining?  no  defendants  under  a  Mrs.  Dawson.    In  October  1824 

way  will  pus,  fae  £)u^e  0f  Devonshire  being  seised  in  fee  of  the 

unless  legally  ... 

appurtenant,     town  of  Wetherby,  sold  it  by  auction  in  lots,  of  which 

or  unless  it 
appears  from 
the  grant  it- 
self that  the 
parties  meant 
to  use  the 

sense  more  ex.  bought  lot  20,  consisting  of  a  dwelling-house  fronting 

tended  than      fae  streetf    with  yard  and  garden  behind.     Between 

SembU,  Such  these  lots  (and  excluded  from  both  of  them  on  the  plan 

n^fbeToliect-  exhibited  at  the  sale,)  was  the  gateway  in  question, 
ed  from  parol  matter  dehors  the  deed. 

N 


Mrs.  Dawson,  who  was  at  that  time  tenant  to  the 
duke,  of  the  Blue  Anchor,  its  back  premises  and 
the  cottage  or  kitchen  after  mentioned,  bought  lot 
24,  being  the  premises  she  then  held.     The  plaintiff 
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A  witness  deposed  that  the  black  lioei  in  the  plan  denoted  the  boundariei  of  the  lots. 


Barlow 
v. 
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Previous  to  1818  a  cottage  or  room,  sold  as  part  of  1833. 
lot  24,  abutting  on  the  street  to  the  east,  and  on  the 
gateway  to  the  north,  was  occupied  by  an  undertenant 
to  Mrs.  Dawson  as  a  separate  tenement,  having  a  door  Rhodes 
into  the  gateway,  which  was  used  by  the  undertenant  to 
go  down  the  gateway  into  the  street,  being  his  only  way 
to  go  thither.  On  the  north  side  of  the  back  yard  of  the 
Blue  Anchor,  and  open  to  that  yard,  was  an  ash -hole, 
in  which  before  1818  the  occupiers  of  the  cottage,  as 
well  as  of  the  Blue  Anchor,  deposited  their  ashes,  the 
former  getting  access  to  it  from  the  gateway.  At  that 
time  the  Blue  Anchor  had  no  door  or  window  into  the 
gateway.  In  1818  the  undertenancy  having  been  deter- 
mined by  the  duke's  order,  Mrs.  D.  became  occupier  of 
the  whole,  and  having  made  an  internal  communication 
from  the  Blue  Anchor  to  the  some  time  separate  cot- 
tage, used  it  as  a  kitchen.  In  1830  the  plaintiff  built  a 
wall  across  the  gateway.  At  the  trial  before  Bolland 
B.  at  the  last  summer  assizes  for  Yorkshire,  the  above 
facts  appeared,  and  two  deeds  were  produced,  one  a 
conveyance  of  the  Blue  Anchor  from  the  duke  to  Mrs. 
Dawson  in  fee,  dated  April  1825,  and  containing  the 
words,  "  together  with  all  ways,  roads,  rights  of  road, 
paths,  passages,  &c.  to  the  said  hereby  conveyed  pre- 
mises, or  any  part  thereof,  belonging  or  in  anywise 
appertaining ;"  and  the  other  a  conveyance  dated  May 
1825,  from  the  duke  to  the  plaintiff  in  fee,  of  the  mes- 
suage, yard,  garden,  &c.  forming  lot  20,  and  also  "  the 
road  and  gateway  and  the  ground  and  soil  thereof  at 
the  south  end  of  the  messuage,  excluding  all  other 
persons  from  every  right  whatsoever  in,  to,  or  over  the 
same  road,  gateway  and  ground,  and  every  part 
thereof."  The  plans  exhibited  at  the  sale  were  ten- 
dered in  evidence  for  the  defendants  to  explain  the 
deeds,  and  after  being  objected  to  as  inadmissible,  not 
being  part  of  the  deeds,  they  were  admitted.    The 
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1833.       plaintiff  had  a  verdict,  the  learned  baron  being  of 

^^^      opinion  that  no  right  of  way  of  necessity  existed,  as 

v.  the  defendants'  premises  abutted  on  the  street ;  and 

defendants  by  the  deed  of  April  1825. 
A  rule  for  a  new  trial  having  been  obtained, 

Cottman  and  Tomlinson  showed  cause.     The  way 
claimed  cannot  pass  under  the  words,  "  belonging  or 
in  anywise  appertaining."    Those  words  do  not  pass 
ways  which  may  have  been  previously  used  with  the 
premises,  but  those  only  which  are  strictly  appurtenant. 
Had  the  words  "  therewith  used  and  enjoyed "  been 
added,  it  might  have  been  good  as  a  grant  of  a  new 
way;   Grymes  v.  Peacock  (a),   Saundeys  v.  Oliff(b), 
Bradshaw  v.  Eyre  (c),  WorUdg  v.  Kingswel(d),  What- 
ley  v.  Thompson  (e),  Clements  v.  Lambert  (/).  [Bayley 
B.  The  words  unity  of  possession  are  in  general  incor- 
rectly used  for  unity  of  ownership.    The  former  only 
suspends  a  prescriptive  easement,  but  cannot  destroy 
it  (g)].  In  Harding  v.  Wilson  (A),  Holroyd  J.  said, "  The 
underlease  describes  the  ground  demised  and  the  ways 
granted  by  the  words  '  always  thereunto  appertaining'." 
The  road  in  question  being  over  the  soil  of  the  original 
lessor,  would  not  pass  by  those  words.    Leases  usually 
contain  the  words  '  heretofore  used,'  by  which  such  a 
way  would  pass.    [Lord  Lyndhurst  C.  B.  The  par- 
ticular legal  sense  of  the  word  "  appurtenant"  must  be 
given  to  it,  unless  the  intention  of  the  parties  to  the 
contrary  appears.    That  seems  to  have  been  the  result 
of  Morris  v.  Edgington  (t).     To  meet  that,  modern 

(a)  1  Bulstr.  17.  (6)  Moor,  467. 

(0  Cro.  £1.  570.  (d)  Id.  794;  2  Anderson,  168. 5.  C. 

(«)  1  Bos.  &  P.  S71.  (/)  1  Taont.  205. 

(g)  See  S.  P.  by  Bayliy  B.  Canham  ▼.  Fi$k,  2  Tjrw.  136 ;   and  tee 
note  there. 
(/♦)  2  B.  fie  Cr.  100.  (i)  3  Tuunt.  24. 
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Barlow 


conveyances  usually  supply  the  words  "  thereunto  used       1838. 
and  enjoyed,"]    So  here,  had  the  grant  been  made  in 
1818,  when  the  undertenant  of  the  cottage  used  the  P. 

way,  it  could  not  have  passed  as  a  right  of  way  of  ?^°D!t 
necessity,  because  the  owner  of  the  fee  could  not  have 
had  such  a  right  over  his  own  land  (a).  [Bayley  B. 
Clements  v.  Lambert  is  an  instance  to  show  that  in 
many  cases  effect  cannot  be  given  to  every  general 
word  in  a  deed,  for  what  right  of  common  existed  there, 
on  which  the  word  appertaining  could  attach  ?  Kooy- 
stra  v.  Lucas  (6)  judicially  established  the  distinction; 
there  the  claim  to  the  way  was  established  under  the 
words  "  used  and  enjoyed"  with  the  premises.  In  Morris 
v.  Edgington,  which  will  be  cited  on  the  other  side,  it 
appeared  that  one  of  two  ways  must  have  passed  as  a  way 
of  necessity,  the  question  was,  which  ?  In  the  result,  that' 
most  convenient  to  the  grantee  was  held  to  have  passed. 
It  will  be  hazardous  to  depart  from  the  ordinary  con- 
struction of  deeds,  in  order  to  attempt  to  satisfy  every 
general  expression  inserted  in  them  for  the  sake  of 
embracing  every  possible  right,  whether  existing  or 
not. 

F.  Pollock  and  Hoggins  in  support  of  the  rule.  It 
was  manifestly  intended  at  the  time  the  defendants 
bought  lot  24,  that  they  should  have  this  way,  for  in 
the  plan  it  was  excluded  from  the  boundary  lines  of 
either  lot,  as  not  intended  to  be  then  sold.  The  sub- 
sequently adding  it  to  the  plaintiff's  lot  20  was  a  fraud 
on  the  defendant.  Morris  v.  Edgington  was  the  case 
of  a  way  demised,  not  of  a  way  of  necessity,  and  much 
resembles  this  case.  Mansfield  C.  J.  there  says,  that 
deeds  must  be  construed  secundum  subjectam  ma- 

(*)  See  last  note,  and  per  Man*JUld  C.  J.  3  Taunt.  50. 
(6)  5  B.  &  Aid.  830. 
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1833.  teriara,  and  most  strongly  against  the  maker.  Here 
the  only  subsisting  way  being  that  in  question,  that 
only  could  have  been  intended  to  pass,  though  de- 
au<3  Anoth  r  scr*bed  incorrectly  as  appurtenant.  The  conveyance 
of  lot  24,  by  referring  to  the  particulars  of  sale,  of 
which  the  plan  wad  part,  thus,  "as  the  same  is  now 
staked  and  marked  as  lot  24,  in  the  particulars  of  sale," 
makes  those  particulars  part  of  the  deed.  So  a  decla- 
ration referred  to  by  a  policy  as  to  be  indorsed  thereon, 
is,  when  so  indorsed,  received  in  evidence  as  if  part 
of  the  original  policy.  Why  may  not  the  right  of  way 
pass  without  the  words  "  heretofore  used  therewith  ?" 
"  Belonging"  is  not  so  technical  a  word  as  "  appertain- 
ing," and  dan  hardly  bear  a  different  meaning  than 
"therewith  used."  Morris  v.  Edgington  shows  that 
the  court  is  not  compelled  to  construe  the  word 
"  appertaining"  in  its  legal  sense,  where  a  contrary  and 
more  extended  sense  has  been  contemplated  by  the 
parties :  and  in  this  case  the  plan  and  circumstances 
of  the  sale  show  that  it  was  used  in  the  broader  sense. 
There  was  a  way  of  necessity  to  the  ash-hole.  [Bayley 
B.  Defendants  might  make  a  way  to  it  by  breaking 
through  his  wall.] 

Lord  Lyndhurst  C.  B. — The  question  in  this  case 
.is,  what  is  the  meaning  of  the  words  "  belonging  and 
appertaining,"  in  a  deed  conveying  to  the  defendants 
.a  certain  messuage  with  "  all  ways,  roads,  rights  of 
road,  paths  and  passages,  to  the  said  hereby  demised 
premises  belonging  or  in  anywise  appertaining"  It 
.seems  to  me  that  the  terms  "  belonging"  and  "  apper- 
taining" are  as  here  used  synonimous.  It  is  also  quite 
clear  that  the  way  now  in  dispute  was  not  a  way  in  the 
ordinary  legal  sense  of  the  word,  appurtenant  to  the 
messuage  granted.  The  authority  of  the  cases  cited 
is  amply  sufficient  to  establish  this  rule,  that  if  a  man 
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possessing  a  right  of  way  over  a  close,  afterwards  be-        1833. 
comes  the  owner  of  it,  a  conveyance  of  it  by  him  "  with      ^^^ 
all  ways  belonging  and  appertaining/1  will  not  pass  v. 

that  right  of  way  unless  it  be  a  way  of  necessity,  which      ^  Another 
would  pass  without  any  such  words.     A  right  of  com- 
mon is  similarly  circumstanced.     If  a  man  having  a 
right  of  common  over  land,  afterwards  buys  the  land 
itself,  so  that  there  is  a  unity  of  ownership  and  of 
right,  the  right  of  common  is  extinguished,  for  the 
owner  of  both  has  an  independent  right  as  owner  of 
the  fee,  and  if  he  grants  over  that  land  to  which  the 
right  of  common  has  been  attached,  only  using  in  his 
grant  the  words  with  all  rights  thereto  "  belonging  and 
appertaining/'  the  right  of  common  will  not  pass,  for 
those  words  are  not  sufficient  to  revive  it  or  create  it 
de  novo.    In  Clements  v.  Lambert  the  apt  expressions 
sufficient  to  pass  such  rights  of  way  in  the  ordinary 
cases  of  conveying  premises  or  land,  are  clearly  shown 
to  be  "  all  ways  belonging  or  appertaining  or  there- 
with used  or  enjoyed."    Under  those  terms,  a  right  of 
way  used  by  you  in  land  while  you  were  the  owner  of 
it  will  pass.     A  distinction  was  set  up  between  belong- 
ing to  and  "  appertaining,"  of  which  I  had  never  be- 
fore heard ;  had  it  existed,  the  court  would  not  have 
passed  it  over  in  the  case  in  Bulstrode,  where  both, 
those  words  were  used.    When  the  word  "  appertain- 
ing" immediately  precedes  or  follows  "  belonging,"  I 
consider  them  synonimous.    From  Morris  v.  Edgington 
it  is  clear  that  where,  as  in  that  case,  it  may  be  col- 
lected from  the  deed  itself  that  the  parties  neither  did 

• 

nor  could  intend  to  use  the  word  "  appertaining"  in 
its  strictly  legal  sense,  the  court  will  give  to  it  that 
extended  construction  which  it  was  meant  to  bear. 
That  case  is  not  inconsistent  with  the  present,  in  which 
no  evidence  appears  that  the  word  was  meant  to  be 
used  in  any  but  its  common  legal  acceptation.    It  is 
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1833.       next  said  that  in  this  case  you  are  at  liberty  to  refer  to 

^P^/      the  plan  exhibited  at  the  sale,  for  the  purpose  of  giving 

v.  the  deed  a  different  interpretation.    I  give  no  absolute 

andAn°ther  °P"N°n>  f°T  **  *8  no*  necessary  to  decide  the  point  of 
admissibility ;  but  the  present  impression  of  my  mind  is, 
that  you  are  not  at  liberty  to  add  to  or  diminish  any 
thing  by  parol  matter  dehors  the  deed.  It  is  enough 
for  me  to  say,  that  taking  the  plan  and  the  deed  to- 
gether, it  doe*  not  appear  to  have  been  the  intention 
of  the  seller  of  the  property  in  question  to  part  with 
the  right  of  way  to  the  defendants.  Had  he  meant  to 
convey  to  them  this  right,  which  it  was  not  essential 
or  necessary  to  their  occupation  to  possess,  care  should 
have  been  taken  to  use  words  sufficient  to  pass  it. 
Then  as  I  see  no  satisfactory  evidence  that  the  parties 
intended  to  give  to  the  words  "  belonging  and  apper- 
taining** an  interpretation  larger  than  their  legal  sense, 
I  am  bound  by  the  authorities  to  give  them  their 
acknowledged  acceptation.  The  defendants  have  not 
made  out  their  justification,  and  the  rule  must  be  dis- 
charged. 

Bayley  B. — I  am  of  the  same  opinion.  The  con- 
struction of  deeds  must  be  ruled  by  the  language  of 
them.  It  has  been  repeatedly  decided,  that  where  a 
previously  existing  easement  has  been  extinguished 
by  unity  of  ownership,  it  ceases ;  and  if  the  owner  parts 
with  the  premises  to  which  it  formerly  attached,  it  will 
not  pass  to  the  grantee  without  the  use  of  such  words 
as  will  show  the  grantor's  intention  to  create  it  de 
novo.  By  the  grant  of  a  close  "  with  all  ways  thereto 
belonging  and  appertaining,"  the  easement  of  a  way 
will  not  pass,  except  it  be  a  way  of  necessity,  for  which 
no  words  of  grant  are  requisite.  The  case  of  the  com- 
mon in  BuUtrode  is  similar,  where  the  right  of  common 
being  extinguished  by  unity  of  ownership,  viz.  by  the 
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of  the  waste  and    the    premises  in  respect  of       1883. 
which  it  had  existed  being  united  in  one  person,  the 
grant  by  him  of  those  premises,  with  all  commons 
appurtenant  thereto,  was  held  not  to  pass  the  right  ana  Another, 
of  common.    Had  the  grantor  in  that  or  the  pre- 
sent case  used  the  words  "  or  therewith  used  or  en* 
joyed,"  the  rights  claimed  would  have  passed.    My 
impression  is  against  the  admissibility  of  the  plan  in 
evidence,  and  for  the  reason  already  stated;   but  I 
give  no  opinion,  as,  even  if  I  could  refer  to  it,  I  could 
gather  from  it  no  proof  of  intention  to  use  the  words 
in  question  in  any  but  their  ordinary  legal  sense.  There 
is  no  evidence  that  the  duke  ever  intended  to  continue 
a  right  of  way  through  this  gateway,  for  as  the  de- 
fendant's premises  have  a  frontage  on  the  street  there 
would  be  no  necessity  for  it,  except  for  the  plaintiff's 
access  to  his  own  premfces»  The  way  was  not  essential  to 
the  enjoyment  of  the  defendant's  premises,  and  there- 
fore could  not  pass  to  him  without  apt  words.    We 
have  been  pressed  with  the  authority  of  Morris  v. 
Edgington,  but  the  clear  distinction  between  that  case 
and  the  present  is,  that  that  being  a  way  of  necessity 
no  particular  words  were  requisite  to  pass  it;  for,  in 
absence  of  all  such  words,  the  way  would  pass  on  the 
principle  that  when  land  is  granted  to  a  man  the  means 
of  access  to  it  pass  by  the  same  grant.    In  that  case 
it  was  not  requisite  to  ascertain  the  sense  of  the  word 
"  appertaining,"  for  there  was  no  other  mode  of  get- 
ting at  the  tap-room  but  by  one  of  the  ways  claimed ; 
and  all  that  the  court  decided  was,  that  there  being 
two  ways,  each  of  necessity,  the  party  was  entitled  to 
that  which  was  most  convenient  to  the  party  requiring 
it.    That  case  does  not  interfere  with  the  current  of 
authorities  or  the  general  rules  applicable  to  cases  of 
this  kind ;  I  am  therefore  of  opinion  that  we  must  con- 
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1833.  strue  this  deed  in  the  ordinary  manner,  and  conse- 
B  lo  quently  that  the  way  claimed  did  not  pass. 
v. 
and  Another.  Bolland  B. — I  remain  of  the  same  opinion  which 
I  entertained  at  the  trial.  We  are  to  look  at  this  deed 
only,  and  to  say  whether  there  is  any  thing  in  it  to 
warrant  us  in  giving  any  other  than  the  legal  meaning 
to  the  expression  "  appertaining."  In  Morris  v.  Edg- 
ington  the  deed  showed  a  clear  intention  that  the  word 
should  receive  a  larger  construction,  but  there  is  no- 
thing of  that  kind  in  this  case.  I  agree  that  even  if 
we  could  take  the  plan  into  consideration  it  would  not 
benefit  the  defendants.  For  though  the  gateway  in 
question  had  been  left  an  open  space  when  both  lots 
were  sold,  as  described  in  the  plans,  the  evidence  was, 
that  it  had  been  afterwards  added  to  and.  made  part 
of  lot  20. 

Gurney  B. — Nothing  in  the  case  shows  any  inten- 
tion of  the  parties  to  use  the  word  "  appurtenant"  in 
any  other  than  its  ordinary  legal  sense. 

Rule  discharged. 

See  Doidgt  ▼.  Carpenter  and  Others,  6  M.  &  S.  47. 
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Gleadow  and  Others,  Executors  of  Gleadow,  against 
Atkin  and  Another,  Executors  of  Atkin. 

DEBT  on  bond,  dated  17  Sept.  1805,  executed  by  In  an  ftCtion 
,       ,  ,    A  ,  .      #  ,        _  in  1832  on  a 

the  deceased  At  Ian  For  payment  to  the  deceased  bond  dated 
Gleadow  of  250/.  with  lawful  interest.      Oyer  of  the  &J>M2°Vhe 

J  pluintifts,  in 

bond.     Pleas,  1.  Non  est  factum;    2.  Solvit  ad  diem;  order  to  rebut 
3.  Solvit  post  diem :  and  issues  thereon.    The  4th  plea  ^u^ 
was  that  demurred  to,  vol.  ii.  593.  mem,  proved 

_  th*ifc  &.  sum 

On  14th  Aug.  1800  Cuthbert  Theto  died,  having  by  equai  m 
his  will  appointed  Gleadow  and  Atkin  (the  respective  amount  to,  ?nte 

.  *  interest  which 

testators  and  obligor  and  obligee  of  the  bond)  his  joint  would  be  due 
executors.    He  bequeathed  his  personalty  to  them,  and  ?n  !t>    .1 
the  survivor  of  them,  in  trust  to  sell  and  dispose  of  the  by  the  obli- 
same,  and  place  out  the  proceeds  in  such  real  or  other  f°  \q26  or 
sufficient  security  as  they  should  ^feove  of,  and  then  1827» after 

demand  made 


to  pay  the  interest  thereof  to  his  wife  Margaret  Thew,  on~her~behnif 

(living  at  the  time  of  the  trial,)  for  her  life,  and  after  of  lDt*res}  due 
x        °  #  9  on  a  bond. 

her  death  to  pay  certain  legacies.     By  the  will  each  Next,  in  order 
of  the  trustees  was  only  to  be  answerable  for  his  own  payment  to^he 
acts.     The  will  was  proved  6th  Nov.  1800,  and  the  bond,  they  of- 
executors   received  2501.  under  it.      Atkin   obtained  <jeiice  an  in- 
that  money  for   his  own  use  on  giving  Gleadow  the  dorsemen5 

,  wit  thereon  signed 

bond  (now  in  suit)  for  the  amount,  dated  17th  Sept.  by  the  obligee, 
1805.     Gleadow  died  in  182G,  and  Atkin  in  1827.  *"'*  "alin*. 

'  that  the  pnn- 

At  the  trial  at  the  York  summer  assizes  1832,  before  cipal  money 
J.  Parke  J.  the  execution  of  the  bond  was  proved  by  ^^  m^n'ey, 

but  trust  mo- 
ney under  a  will,  which  was  to  he  placed  out  by  himself  and  the  obligor.  The  in- 
dorsement purported  to  bear  date  on  the  same  day  with  the  bond,  and  was  attested 
by  one  of  the  witnesses  to  ir,  but  was  not  proved  to  have  been  seen  by  or  known  to 
the  obligor.  Nothing  appeared  to  show  that  it  was  not  signed  on  the  day  it  bore 
date,  or  at  a  period  nearly  contemporaneous: — Held,  that  the  indorsement  was  ad- 
missible in  evidence  for  the  representatives  of  the  deceased  obligee,  it  having  been 
made  by  him  against  his  interest  at  the  time,  and  he  having  peculiar  means  of  know- 
ledge of  the  fact,  without  any  motive  to  misrepresent  it. 

vol.  m.  u 
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1833.        William  Pj/bus,  who  was  an  attesting  witness  to  it  with 
v*vi*'/      one  William  Jackson*  at  whose  office  Pybus  said  he 
and  Others     thought  the  bond  was  executed ;   and    in   order    to 
v-  rebut   the    presumption   of    payment    arising    from 

and  Another,  the  age  of  the  bond,  a  witness  proved  that  in  Dec. 
1826  he  had  applied  to  the  deceased  Atkin  on  behalf 
of  Margaret  Then,  for  payment  of  interest  due  to  her 
on  a  bond,  and  was  present  when  a  payment  was  made 
about  that  time  by  him  to  her  of  such  a  sum  as  would  be 
due  for  interest  on  it.  To  prove  that  payment  to  have 
been  made  on  account  of  the  bond  in  question,  the 
following  matter  indorsed  on  it  was  offered  in  evi- 
dence : — 

"  I,  the  within-named  Robert  Gleadow,  do  hereby 
acknowledge  that  the  within-mentioned  principal  sum 
of  250/.  is  not  my  own  proper  money,  but  trust  money 
under  the  will  of  the  late  Cuthbert  Thew,  to  be  placed 
out  by  myself  and  the  within-named  John  Atkin.  As 
witness  my  hand,  17th  September  1805. 

"  Robert  Gleadow, 
11  Witness,  William  Pybus." 

Pybus  was  recalled,  and  proved  his  signature  to  the 
indorsement  as  attesting  witness,  saying  he  should  not 
have  put  his  name  to  it  had  he  not  seen  it  signed  by 
Gleadow,  but  whether  it  was  signed  on  the  same  day 
as  the  bond,  or  where,  he  could  not  recollect.  It  did 
not  appear  distinctly  that  the  obligor  (Atkin)  had  ever 
seen  the  indorsement.  The  dates  of  the  bond  and  in- 
dorsement were  the  same.  Both  were  written  by  Jack- 
son, the  other  attesting  witness  to  the  bond.  The  bond 
and  indorsement  appeared  to  be  in  different  inks.  The 
proposed  evidence  having  been  objected  to,  the  plain- 
tiffs had  a  verdict  for  principal  and  interest,  with  leave 
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to  move  to  enter  a  nonsuit.      A  rule  was  obtained       1838. 

accordingly  by  F.  Pollock,  against  which  ^-»v-^ 

Glbadow 

R.  Alexander  showed  cause.     The  indorsement  on  Vm 

the  bond  was  admissible  in  evidence, —  1st,  As  an  act       £?KIK. 

...  .  and  Another. 

cotemporaneous  with  the  execution  of  the  bond,  and 
forming  part  of  the  original  transaction:  2dly,  As  a 
declaration  against  the  interest  of  the  party  who  made 
it,  having  peculiar  means  of  knowledge  of  the  subject* 
matter. 

On  the  first  point  the  rule  is  thus  stated  in  PhilUpps 
on  Evidence  (a) : — "  Hearsay  is  often  admitted  in  evi- 
dence, as  constituting  a  part  of  the  transaction  which 
becomes  the  subject  of  inquiry ;  the  meaning  of  which 
seems  to  be,  that  where  it  is  necessary  in  the  course  of 
a  cause  to  inquire  into  the  nature  of  a  particular  act,  or 
the  intention  of  the  person  who  did  the  act,  proof  of 
what  the  person  said  at  the  time  of  doing  it  is  admis- 
sible in  evidence,  for  the  purpose  of  showing  its  true 
character."  Thus,  declarations  of  a  trader  at -the  time 
of  absenting  himself  from  home,  or  immediately  after, 
are  evidence  to  prove  the  motive  of  his  absence;  letters 
written  by  the  payee  or  indorsee  of  a  note  to  the  maker 
cotemporaneously  with  the  making  it,  and  forming  part 
of  the  original  transaction,  are  evidence  to  prove  a 
consideration  between  the  parties ;  Kent  v.  Lateen  (6). 
In  Thompson  et  i/x.  v.  Trevanion  (c),  Lord  Holt  suf- 
fered what  the  wife  said  at  the  time  of  the  defendant's 
assault  on  her  to  be  given  in  evidence  for  the  plaintiffs. 
So  what  a  party  assaulted  has  said  to  his  surgeon  is 
evidence  to  show  his  sufferings  (d).  In  Aveson  v.  Lord 
Kinnaird(e)  the  state  of  health  of  a  party  deceased,  on 
the  day  she  obtained  a  certificate  of  health,  being  the 

(a)  6th  edit.  210.       (6)  1  Camp.  179,  ISO  n.        (c)  Skinner,  40*. 
(d)  Per  Lawrw  J.  6  East,  198.  (?)  6  East,  194. 

V  2 
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1833.       matter  in  question,  a  declaration  made  by  her,  some 
k— %^^      days  after  having  got  it,  as  to  her  state  of  health  before 

and  Others     *kat  t*me»  was  ^e^  admissible  in  evidence.    Those 
a-  cases   show,  that  if  this  indorsement  was  an  act  co- 

and  Another,  temporaneous  with  the  execution  of  the  bond,  it  is 
admissible  in  evidence.  Then,  was  it  cotemporaneous? 
The  dates  of  both  instruments  are  the  same,  and  the 
presumption  is,  that  all  was  rightly  done.  Gleadotc 
had  no  interest  in  adding  the  indorsement  at  any  time 
subsequent  to  its  date.  The  difference  of  inks  does 
not  prove  that  it  was  written  at  a  different  time.  As 
the  bond  was  not  to  be  executed  by  the  obligee  Glea- 
dotv,  he  might  have  been  absent  then,  but  if  the  in- 
dorsement was  written  at  his  house  on  the  same  day 
by  agreement  with  Atkin,  that  would  be  a  cotempo- 
raneous act.  Again,  if  it  was  written  on  the  bond  be- 
fore its  execution  it  would  be  part  of  its  condition,  and 
evidence  as  a  cotemporary  act,  explanatory  of  the 
parties  intention  respecting  its  operation.  See  per 
Popham  J.  in  Broke  v.  Smith  (a),  relied  on  by  the 
court  in  Burgh  v.  Preston  (b). 

On  the  second  point,  Gleadows  declaration  is  ad- 
missible in  evidence  as  a  declaration  against  his  own 
interest.  The  rule  in  Phillipps  (c)  applies: — "The 
declarations  or  statements  of  deceased  persons  have 
been  admitted  in  many  cases  where  they  appear  to  be 
made  against  their  interest ;  as  entries  in  their  books 
charging  themselves  with  the  receipt  of  money  on  ac- 
count of  a  third  person,  or  acknowledging  the  payment 
of  money  due  to  themselves.  In  either  case  the  entry 
is  to  their  own  immediate  prejudice."  Sir  T.  P turner 
says,  in  Short  v.  Lee  (d),  the  principle  is,  that  the  entry 

(a)  Moor,  679. 

(b)  8  T.  R.  483,  486;  and  sec  Steadman  r  Purchase,  6  id.  7S7, 

(c)  6th  edit.  243.  (d)  2  Jac.  &  W.  47p, 
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is  made  by  an  individual  conusant  of  the  fact  at  a  time,       1833. 
when  it  was  not  in  dispute,  having  no  interest  to  make      v^n^' 
a  false  entry,  and  making  one  tending  to  charge  him-      „?others 
self.     In  lvatt  v.  Finch  (a),  the  question  being  whether  v. 

certain  horses  seized  under  heriot  custom  belonged  to    and  Another. 
the  plaintiff  or  A.,  a  deceased  tenant  of  the  defendant, 
the  declaration  of  A.  that  she  had  given  up  her  stock 
to  the  plaintiff,  being  against  her  interest  had  she  sur- 
vived, were  held  to  be  evidence  for  the  defendant  to 
prove  the  property  to  be  in  the  plaintiff.     Again,  this 
indorsement,  adverse  to  the  interest  of  Gleadow  who 
made  it,  yet  remained  in  his.  possession.     In  Roe  d. 
Brune  v.  Rawlings  (b)  a  paper  preserved  among  the 
muniments  of  the  person   against  whose  interest  it 
operated,  was  admitted  in  evidence;    Lord  Ellenbo- 
rough  saying  (p.  289),   "  The  contents  of  the  paper 
(a  rental)  were  adverse  to  the  title  of  the  person  who 
had  possession   of  it  (viz.  a  tenant  for  life);   it  di- 
minished his  interest  in  the  -fine  on  renewal,  in  the 
same  proportion  as  it  raised  the  rent  to  be  reserved." 
And  afterwards  (p.  290),   "  Then  at  this  distance  of 
time,  with  the  means  of  knowledge  he  had  of  the  fact 
and  his  interest  in  declaring  it  the  other  way,  we  think 
that  his  declaration  (by  indorsement  on  the  rental)  is 
evidence  of  the  fact  to  go  to  the  jury."  So  the  date  this 
indorsement  bears  is  at  least  prim&  facie  evidence  of 
the  time  when  it  was  made.    Searle  v.  Lord  Barring' 
ton  (c)  was  an  action  on  a  bond  by  the  administratrix 
of  the  obligee  against  the  administrator  of  the  obligor. 
The  defendant  relied  on  the  presumption  of  payment 
arising  from  the  date  of  the  bond,  being  twenty-seven 
years  before  the  action  brought.    The  plaintiff  then 

(o)  1  Taunt  141.  (b)  7  East,  «79. 

(c)  Stra.  896,  S.  C.  8  Mod.  279  ;  2  Ld.  Ray.  1570 ;  3  Browii's  P.C. 
593 ;  best  compiled  from  the  various  reporters,  in  2  Phill.  Evid.  6th  edit. 
138. 
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offered  in  evidence  two  indorsements  of  the  obligee  on 
the  bond,  one  dated  two  years,  the  other  nine  years 
and  Others     a^er  ^e  date  °^  t'ie  bond,  purporting  that  the  whole 
«•  interest  had  been  paid  up  to  the  respective  dates  of  those 

Atkim 

and  Another,  indorsements.  Pratt  C.  J.  at  the  first  trial  in  1724,  re- 
jected the  evidence,  on  account  of  the  opportunity  af- 
forded to  the  obligee,  having  possession  of  the  bond,  to 
make  such  indorsements  on  it  at  any  time.  But  it  was 
afterwards  held  in  K.  B.  and  finally  in  Dom.  Proc.  that 
the  indorsements  should  have  been  left  to  the  jury,  who 
might  have  reason  to  think  they  were  made  with  the 
privity  of  the  obligor,  and  for  his  greater  security 
against  the  loss  of  other  evidences  of  payment,  viz. 
receipts,  &c.  That  was  so  held,  though  (as  was  argued 
in  Dom.  Proc.)  there  was  no  other  direct  evidence  when 
the  indorsements  were  made,  or  that  they  were  made 
within  twenty  years  after  the  date  of  the  bond  (a). 
Bosworih  v.  Cotchett  (b)  established,  that  when  in* 
dorsements  were  made  on  a  note  by  the  payee  of  the 
half-yearly  payment  of  interest  thereon,  down  to  his 
death,  within  six  years  from  its  date,  similar  indorse- 
ments by  his  executor,  for  more  than  six  years  after, 
were  evidence  after  the  executor's  death  to  answer  a 
plea  of  the  statute  of  limitations.  In  Sanders  v.  Mere- 
dith  (c)  the  date  of  the  indorsement,  purporting  to  be 
made  by  the  obligee  on  a  day  within  20  years,  and 
acknowledging  the  receipt  of  interest  on  the  bond  due 
at  a  previous  day,  was  relied  on  by  the  court  to  prove 
it  a  valid  bond  within  20  years.  [Bayley  B.  asked  if 
the  indorsement  was  there  attested.]  It  was  not;  but 
a  witness  proved  the  fact  of  payment  of  interest.    In 


(a)  Sec  now  9  G.  4.  c.  14.  s.  3.  as  to  writings  not  specialties. 

(6)  2  Phill.  Ev.  143,  Dom.  Proc.  1826.  (c)  SM.&R,  ltd. 
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Chambers  v.  Bernasconi  (a)  the  declaration  was  re-        1833. 
jected  as  not  being  against  the  interest  of  the  party      ^~s/^/ 
making  it.    A  paper,  signed  by  a  sheriff's  officer  and    and  Others 
returned  by  him  to  the  sheriff's  office,  was  sought  to  v' 

be  given  in  evidence  not  only  to  prove  the  fact  of  arrest,  and  Another. 
but  also  the  place  where  it  happened.  But  Lord  Lynd- 
hurst  C.  B.  said  that  none  of  the  cases  cited  on  the 
subject  authorised  so  great  an  extension  of  the  princi- 
ple there  contended  for ;  and  Bay  ley  B.  asking  how  the 
entry  could  be  said  to  militate  against  the  interest  of  the 
officer,  doubted  very  much  whether,  if  admissible  at 
all,  it  could  be  evidence  to  prove  the  additional  circum- 
stance of  the  place  where  the  arrest  occurred.  Me 
also  declared  that  the  principle  on  which  the  state- 
ments had  been  admitted  in  Higham  v.  Ridgtcay  (6), 
Doe  v.  Robson  (c),  and  Middleion  v.  Melton  (d),  was, 
that  at  the  time  of  making  them  they  were  against  the 
interest  of  the  parties  who  made  them.  Here  the  in- 
dorsement made  by  the  obligee  was  clearly  against  his 
interest.  [  Bayley  B.  It  was  an  indorsement  which,  if 
true,  it  was  his  moral  duty  to  make,  in  order  that  after 
his  death,  or  if  he  became  bankrupt,  something  should 
exist  to  show  that  money  to  be  Them's  and  not  his.] 
That  adds  strength  to  it.  The  distinction  is  between 
indorsements  made  before  those  SO  years  elapsed,  and 
before  any  temptation  to  the  obligee  to  make  them 
could  exist,  and  indorsements  made  after  that  pe- 
riod and  after  that  temptation  may  have  operated. 
Searle  v.  Lord  Harrington  was  followed  in  about  ten 
years  by  Turner  v.  Crisp  (e).  In  that  case  an  indorse- 
ment by  the  obligee,  stating  that  part  of  the  principal 
had  been  paid,  was  rejected,  it  having  been  made  after 
the  presumption  of  payment  had  accrued  by  the  lapse 

(a)  AnU,  Vol.  I.  3M.  (6)  10  East,  109.  (e)  Id  East,  33. 

(d)  10  B.  &  Cr.  317.  (c)  Stra.  8*7. 


V. 
TK 

and  Another. 
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1833.  of  20  years.  For  it  had  then  become  the  interest  of 
Gleadow  the  obligee  to  make  the  indorsement,  whereas  such  a 
and  others  declaration  was  against  his  interest  if  made  before  that 
Atkin  time  had  elapsed.  That  distinction  is  pointed  out  in 
Glyn  v.  Bank  of  England  («),  which  also  recognizes 
Searle  v.  Lord  Barrington.  Lord  Hardwicke  saying, 
"  In  that  case  I  take  it  the  indorsements  were  made 
and  bore  date  within  the  20  years,  for  if  they  were 
made  after  the  expiration  of  20  years,  though  they 
were  evidence  of  the  actual  payment  of  interest  after 
that  time,  they  would  not  be  evidence  to  take  it  out  of 
the  presumption.  Again,  in  Rose  v.  Bryant  (6),  Lord 
Ellenborough  held  that  indorsements  on  a  bond  stating 
the  receipt  of  interest  and  payment  of  part  of  the 
principal,  but  not  written  by  the  obligor,  did  not  prove 
against  him  that  the  bond  was  unsatisfied  at  the  time 
they  bore  date,  unless  it  was  shown  by  other  evidence 
that  they  were  on  the  bond  at  or  recently  after  that 
time,  and  at  a  time  when  their  effect  was  clearly  in 
contradiction  to  the  obligee's  interest.  [Bat/ley  B. 
This  indorsement  must  be  at  all  times  against  the 
interest  of  the  obligee.] 

F.  Pollock  and  Cresswell  in  support  of  the  rule.  The 
question  at  issue  is  of  no  less  importance  than  this : 
Under  what  circumstances  can  a  declaration  made  by 
a  party  orally  or  in  writing,  be  evidence  on  his  own 
behalf?  The  cases  cited  are  referable  to  distinct 
classes,  and  though  from  some  of  them  principles  may 
be  deduced  appearing  in  some  degree  to  resemble  this 
case,  it  substantially  differs  from  them  all. 

It  was  first  argued  that  the  indorsement  must  be 
presumed  to  be  cotemporaneous  with  the  execution  of 

(a)  2  Ves.  sen.  30,  41, 43.  (6)  2  Camp.  321. 
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the  bond,  on  the  principle  of  omnia  prsesumuntur  rite        1833. 
esse  acta,  and  was  therefore  evidence  as  part  of  the      v^v^/ 

res  gestae ;  and  afterwards  that  it  being  Gleadows  duty  ana  Othere 
to  make  the  indorsement,  he  must  be  taken  to  have  v- 

_.  .A.TKTN 

done  that  duty  properly.  [Bayley  B.  That  was  not  anj  Another, 
put  as  a  direct  ground,  but  as  a  circumstance  in  the 
case  not  to  be  wholly  left  out  of  sight.]  Then  it  can- 
not form  an  ingredient  in  the  judgment  on  the  admis- 
sibility of  this  indorsement  in  evidence.  And  it  is 
only  in  support  of  presumptions  of  innocence,  as  e.  g. 
that  a  public  officer  has  not  neglected  his  duty ;  Wil- 
liams v.  East  India  Company  (a) ;  that  a  clergyman 
inducted  to  a  benefice  has  not  omitted  to  read  the  39 
articles,  and  the  like,  that  any  inference  from  the  fact 
of  its  being  a  man's  duty  to  do  a  certain  act,  has  been 
allowed  to  be  made  that  he  has  not  omitted  it.  But 
here  it  was  not  so  much  the  duty  of  Gleadow  to  make 
this  indorsement,  as  will  raise  the  presumption  that  he 
did  so  without  further  evidence  of  that  fact.  So  it 
would  be  his  duty  as  trustee  to  keep  accounts  of  the 
state  of  the  trust,  but  it  would  not  be  presumed  that 
he  did,  or  if  he  did,  that  they  were  correct ;  nor  would 
they  be  evidence  against  the  obligor.  This  obligor 
was  also  a  trustee,  and  it  was  as  much  his  duty  as  the 
obligee's  to  keep  a  similar  account.  Suppose  the  ob- 
ligor to  have  entered  in  his  book  that  he  had  borrowed 
250/.  of  this  obligee,  and  had  given  him  a  bond  for  it, 
that  entry,  though  made  according  to  his  duty  and 
against  his  interest,  because  acknowledging  himself  to 
have  incurred  the  debt,  would  not  be  evidence  against 
his  co-trustee.  Whether  or  not  there  was  a  moral 
obligation  on  him  to  make  this  indorsement,  there  was 
no  duty  to  do  so  for  breach  of  which  he  could  be  re- 
sponsible; so  that  the  rule  does  not  apply.    Nor  is 

(«)  3  East,  192.    See  Be*  r.  Inhabitantt  of  Long  Buckby,  7  East,  45. 
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1838. 


Olcadow 

and  Others 

v. 

Atkiv 

ami  Another. 


this  indorsement  shown  to  be  cotemporaneous  with 
the  execution  of  the  bond.  It  is  a  declaration  by  the 
obligee,  not  by  the  party  executing  the  bond ;  whereas 
in  most  of  the  cases  it  has  been  a  declaration  by  a 
party  at  the  time  of  doing  the  act.  Kent  v.  Lowen  (a) 
differed  much  from  this  case,  being  by  the  indorsee 
against  the  maker  of  a  note ;  letters  from  the  payee 
were  tendered  in  evidence  by  defendant  to  prove  the 
defence  of  usury.  Lord  EUenborough  held  them  to 
be  equally  admissible  with  an  oral  declaration,  s.  e. 
against  the  writer,  who  was  identified  in  interest  with  the 
plaintiff.  In  Aveson  v.  Kinnaird(b),  the  leading  case  on 
the  question  of  cotemporaneous  declarations,  the  decla- 
ration of  the  wife  that  she  was  ill,  was  admitted  against 
the  husband  of  necessity  ;  1st,  to  contradict  a  surgeon; 
3d,  that  as  her  internal  feelings  could  only  be  known 
to  him  from  her  answers  to  his  questions,  her  subse- 
quent declaration  was  evidence  of  equal  weight. 
Thompson  et  ux.  v.  Trevanion,  as  to  the  battery  of  a 
wife,  turns  on  the  same  ground  of  necessity.  But  here 
had  Gleadow,  who  made  the  entry,  lived  and  sued,  he 
could  not  have  been  examined  to  a  fact  though  against 
his  own  interest,  nor  could  this  indorsement  be  a  part 
of  the  res  gestae  by  Gleadow  as  against  Atkin ;  for, 
for  all  that  appears,  it  was  made  by  Gleadow  without 
Atkin's  knowledge ;  whereas,  had  Atkin  made  it,  it  must 
have  been  known  to  Gleadow,  and  Atkin  would  have 
recognised  his  own  execution  of  the  bond.  If  this 
indorsement  would  affect  Atkin  as  part  of  the  res 
gestae,  then  had  a  similar  entry  been  made  by  Atkin 
in  his  own  book,  it  would  be  evidence  against  Gleadow 
on  the  same  ground. 

It  was  then  said  that  the  indorsement  was  evidence 
as  a  declaration  against  the  interest  of  the  party  makitig 


(»)  1  Camp,  if  6. 


(b)  6  £ast>  193. 


in  the  Third  Year  of  WILLIAM  IV. 

it.    But  if  so,  it  would  be  so  admissible  as  an  excep-        188&. 
tion  to  the  rule  against  hearsay  evidence,  and  not  to      s-*^-^/ 
the  rule  that  a  party  shall  not  use  evidence  made  by     and  Ottos 
himself.     That  rule  remains  in  operation,  as  appears  •• 

clearly  from  the  leading  ease    of  Higkam  v.  Ridg-  mod  Another. 
way  (a),  where  Bayley  J.  says,  "  If  a  party  who  has 
knowledge  of  the  fact  makes  an  entry  of  it,  whereby 
he  charges  himself  or  discharges  another,  upon  whom 
be  would  otherwise  have  a  claim,  such   entry  is  ad- 
missible evidence  of  the  fact  after  the  party's  death, 
if  he  could  have  been  examined  as  to  the  fact  in  his 
life-time."     [Bayley  B.    In  that  case  the  question  was, 
whether  a  person  was  of  age ;  and  the  entry  was  ad- 
mitted in  evidence,  on  the  ground  that  the  man-mid- 
wife had  peculiar  means  of  knowing  the  time  of  the 
birth,  had  no  interest  to  misrepresent,  and  had  crossed 
out  the  entry  of  his  charge  against  his  own  interest  at 
the  time.]     That  class  of  cases  of  which  the  above, 
with  Ivait  v.  Finch,  and  Warren  v.  GrenviUe  (b)  form 
part,  turn  on  the  point  whether  the  deceased  party 
could  have    been  examined   in  his   life-time.      The 
man-midwife   in    Higkam   v.   Ridgway    could,    but 
Gieadow,  this    indorser,    could    not.      Why    should 
this    written    declaration    by    him     be    admitted    in 
evidence  if  Gleadow's  own    evidence  on  oath  would 
not  have   been  admitted   had  he  lived,   and  if  oral 
evidence  of  what  he  had  been  heard  to  say  to  the 
same  effect  would  not  ?    For  it  does  not  appear  that 
Atkin  ever  saw  the  indorsement.    The  only  exception 
to  the  rule  against  admitting  entries  made  by  parties 
standing  in  the  same  situation,  is  that  of  a  rector  or 
vicar ;  but  that  is  expressly  on  the  ground  that  they 
toever  could  be  evidence  in  his  own  favour  (<?). 

(to)  iO  East,  lit.  (6)  Stra,  il29. 

(c)  1  Pbttl  Bt.  f  ed.  t47. 
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1838.  The  last  class  of  cases  cited  was  that  in  which  en* 

w>*^,/  tries  of  receipts  of  money  indorsed  on  bonds  and  other 
and  fthers  securities  by  the  obligees,  have  been  admitted  on  be- 
»•  half  of  those  who  made  them.    But  nothing  favours 

and  Another,  their  application  to  other  cases  not  exactly  correspond- 
ing in  facts.  That  sort  of  evidence  is  repudiated 
by  the  legislature,  with  respect  to  securities  not  being 
specialties  {a). 

In  those  cases  the  indorsements  admitted  in  evidence 
were  not  only  against  the  plaintiff's  interest  but  in 
favour  of  the  defendant.  Outram  v.  Morewood(b) 
shows  that  Searle  v.  Barrington  has  not  been  inva- 
riably followed.  [Bayley  B.  I  have  ascertained  the 
fact,  that  in  Searle  v.  Barrington  extrinsic  evidence 
was  given  that  the  indorsements  there  in  question  were 
made  within  20  years  from  the  date  of  the  bond ;  I 
am  not  aware  that  this  fact,  which  was  found  by  the 
jury,  and  is  the  foundation  of  that  case,  is  in  any  of 
the  reports,  and  its  absence  may  have  discredited  the 
case.  Vaughan  B.  The  report  of  Searle  v.  Barring- 
ton, in  Brown's  Parliamentary  Cases,  stating  that  "other 
circumstantial  evidence  was  given  to  induce  the  jury 
to  believe  the  bond  was  not  satisfied/9  is  now  con* 
firmed.] 

In  that  and  other  cases  it  is  to  be  taken  that  the 
entry  was  made  at  the  time  of  payment,  and  was  known 
to  the  party  paying.  In  Sanders  v.  Meredith,  Parte 
J.  founds  his  judgment  on  the  indorsement  being  made 
in  the  presence  of  the  party  paying.  No  case  is  cited 
that  the  verbal  declaration  of  the  party  receiving  the 
money  would  be  evidence  to  rebut  the  presumption  of 
payment.  Then  it  can  only  acquire  weight  by  being 
on  the  bond  either  as  inter  partes,  or  as  in  favour  of 
the  defendant  as  well  as  against  the  plaintiff's  interest. 

(a)  9  C;  4.  c.  14.  s.  3.  (6)  5  T.  ft.  1*1. 
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But  is  this  against  the  plaintiff's  interest?    He  is  at       1833. 
all  events  responsible  for  the  trust  money  received,     J^*v-^/ 

.  G  LEA  DOW 

and  the  bond  is  already  held  to  be  a  bad  security  (a).    ftud  Others 
Nothing  in  it  exonerates  him.     [Bayley  B.     Suppose        .  v' 
Gleadow  had  died  insolvent  and   his  creditors  had  and  Another. 
claimed  this  sum  as  assets,  could  it  have  been  recovered 
on  this  bond  ?     Are  you  aware  of  Middleton  v.  Mel- 
ton (b),  that  an  entry  by  a  man  in  his  private  book 
against  his  interest  is  evidence  against  all  the  world  ?] 
That  case  is  one  of  those  excepted  from  the  rule  against 
hearsay  evidence,    but   not   excepted  from  the  rule 
against  a  man  using  for  his  own  benefit  evidence  made 
by  himself. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  afterwards  delivered  by 
Bayley  B. — This  was  an  action  on  a  bond  brought 
by  the  executors  of  Gleadow  against  the  executors  of 
Attin,  and  the  question  was,  whether  a  particular 
indorsement  or  memorandum  on  that  bond  was  admis- 
sible in  evidence.  This  indorsement  was  a  declara- 
tion on  the  part  of  the  obligee  that  the  money  which 
formed  the  consideration  of  that  bond  was  trust  money, 
to  be  dealt  with  by  Gleadow  and  Atkin  as  executors 
under  the  will  of  one  Ciithbert  Thew.  There  could 
be  no  doubt  upon  the  testimony  of  the  witnesses  that 
the  indorsement  was  put  upon  the  bond  at  the  same 
time,  or  very  shortly  after  the  making  of  the  bond. 
The  indorsement  was  in  the  same  hand-writing  as  the 
bond  ;  in  both,  the  same  blanks  were  left  for  the  date 
and  filled  up  in  the  same  hand-writing.  The  attest- 
ing witness,  Pybus,  said  that  he  would  not  have  put 
his  hand  to  the  memorandum  if  he  had  not  seen  it 
signed  on  the  day  it  bore  date.     The  presiding  judge 

(a)  Ant*,  Vol.  ii.  595.  (ft)  10  B.  &  Cr.  317. 
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1888.       thought  that  it  was   signed   long  before  the  period 
v-^v^/      when  payment  could  be  demanded.    The  question  was 

and'otbnt    not  on  *e  e^ect  o(  the  indorsement,   but  whether 
v.  under  these  circumstances  it  could  be  received  in  evi- 

ami  Another,  dence.  I  take  the  rule  to  be,  that  the  declaration  of  a 
person  who  having  peculiar  means  of  knowing  a  par* 
ticular  fact,  makes  them  against  his  own  interest,  are, 
after  his  death,  admissible  in  evidence.  That  rule 
has  been  supposed  to  be  varied  by  the  case  of  Higham 
v.  Ridgway(a\  in  which  a  supposed  expression  of 
mine  is  supposed  to  have  qualified  it.  I  am  reported 
to  have  said,  that  the  principle  running  through  all  the 
cases  from  Warren  v.  Grenville  to  Roe  v.  RawUngs  (6) 
is,  "  that  if  a  person  has  peculiar  means  of  knowing  a 
fact,  and  makes  a  declaration  of  that  fact  which  is 
against  his  interest,  it  is  clearly  evidence  of  that  feet 
\f  he  could  have  been  examined  to  it  in  his  lifetime." 
That  qualification  is  not  to  be  found  in  any  of  the 
other  books  or  cases  in  which  the  rule  is  laid  down. 
The  rule  has  always  been  generally  laid  down,  and  I 
must  say  that  I  doubt  whether  that  expression  ever 
was  used  by  me ;  but  if  it  was,  and  if  it  bears  the  mean- 
ing ascribed  to  it  by  Mr.  Cresswell,  then  Harrington 
v.  Searle  (c),  and  other  cases  in  the  House  of  Lords, 
are  directly  against  such  a  qualification.  The  rules 
laid  down  in  Mr.  Stark  tea  and  Mr.  Phillipps's  works 
are  against  it.  My  own  opinion,  in  Doe  v.  Robson  (rf), 
was  expressed  without  any  such  qualification ;  and 
again  in  Middleton  v.  Melton  (e),  in  common  with  my 
brothers  Littledale  and  J.  Parke*  My  reason  for 
doubting  whether  I  ever  used  the  expression  attri- 
buted to  me  is  this,  that  having  at  that  time  abstracted 
Roe  v.  Rowlings,  and  in  all  probability  having  that 
case  before  me  at  the  time  of  delivering  my  opinion 

(«)  10  East,  109.  (fc)  7  East,  $79.  (e)  3  Bro.  P.  C.  593. 

(d)  15  East,  St.  (•)  10  B.  &  C.  317. 
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in  Higham  v.  Ridgway,   I   was  not  likely  to  have       1888. 

added  a  qualification  not  borne  out  by  that  case*    My  ^^^ 

entry  of  Roe  v.  Rowlings  in  my  own  book  was,  that  and  Others 
"  the  declaration  of  a  person  who  has  peculiar  means       A  v- 

r  r  Atkin 

of  knowing  a  fact,  and  has  no  interest  in  mis-stating  and  Another. 
it,  is  admissible  in  evidence  to  prove  such  fact  after 
his  death ;  especially  if  the  fact  is  against  his  interest" 
When  I  afterwards  gave  my  opinion  in  the  case  of 
Higham  v.  Ridgway,   I  adopted  the  rule  as  above 
stated  (a).    My  abstract  of  that  case  was — "  An  entry 
made  by  a  man  who  is  dead  will  be  evidence  as  to 
strangers  of  a  fact  peculiarly  within  his  own  know- 
ledge, if  he  had  no  interest  in  misrepresenting  it,  or  if 
the  entry  either  charges  him  with  the  receipt  of  money 
for  a  third  person,  or  imports   that  a  debt  which 
would  otherwise  be  due  to  him  is  paid."    There  is  not 
one  single  syllable  in  that  abstract  as  to  his  capability 
of  being  examined  to  it  in  his  life-time.    If  it  be  meant 
to  be  argued  that  Gleadow'%  declarations  would  not  be 
evidence  for  him  in  a  suit  instituted  by  his  representa- 
tives,  then   Harrington  v.  Searle   and    Botworik  v. 
Cotchett  are  decisions  in  the  House  of  Lords  to  the 
contrary.    When  Searle  v.  Barrington  was  mentioned 
here,  I  had  an  impression  on  my  mind  that  the  ob- 
ligee in  the  bond  had  died  within  20  years ;  but  on 
looking  into  that  case,  as  reported  in  Brown9*  Parlia* 
mentary  Cases,  it  appears  that  the  obligor  so  died. 
The  only  objection  I  ever  heard  expressed  to  that 
case  was,  that  it  was  supposed  there  was  no  evidence 
but  the  date  of  the  indorsement  itself  to  show  that 
the  indorsement  was  made  within  the  20  years,  and 
that  may  have  occasioned  the  difference  of  opinion 
upon  it  (6).    In  2  Ve*ey$  43,  Lord  Hardwicke  approves 

(a)  And  see  the  observations  of  Sir  Thomat  Ptumer,  M.R.  in  Short  v. 
lm,  fl  Jac.  &  W.  488, 469. 

(6)  Comyns  B.  differed  from  the  other  judges  in  Doro.  Proc.  3  Brown's 
P.  C.  593,  n. 
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1833.  it*  authority,    assuming   that   the    indorsement  was 

v^n^/  made  and  bore  date  within  20  years.    Then  it  is  an 

and  Others  express   authority  that  the  indorsement  is  evidence 

v-  for  the  party  making  it  or  his  representatives,   the 

Atkin 

and  Another,  indorsement  being  against  his  interest  at  the  time  of 
making  it.  Bosworth  v.  Cotchett,  which  was  the  case 
of  an  indorsement  on  a  note,  is  in  point.  (He  stated 
it.)  There  was  extrinsic  evidence  in  that  case  of  the 
time  at  which  the  indorsements  were  written ;  and  it 
shows  that  the  words  "  if  he  could  be  examined  in  his 
life-time/'  are  not  to  be  taken  as  part  of  the  rule  of  law. 
For  these  reasons  I  am  of  opinion  that  the  correct 
rule  of  evidence  is  what  I  have  already  stated,  namely, 
that  a  declaration  of  a  man  possessing  peculiar  means 
of  knowing  the  fact  and  having  no  interest  to  misre- 
present it,  made  against  his  own  interest,  and  before 
the  time  when  the  presumption  of  payment  could  attach, 
is  admissible  in  evidence.  It  is  on  this  principle  that 
Warren  v.  Grenville  and  all  the  cases  were  decided, 
in  which  bailiffs  and  receivers  accounts  have  been  held 
admissible  in  evidence,  as  charging  the  party  making 
the  entries. 

Vaughan  B. — After  the  able  and  elaborate  judg- 
ment of  my  brother  Bay  ley,  I  should  have  forborne  to 
express  my  opinion  at  length  had  it  not  been  desirable 
that  we  should  state  the  principle  of  our  decision.  Nor 
is  that  a  difficult  task.  The  earliest  case  on  the  sub- 
ject is  that  of  Searle  v.  Barrington,  which  is  the 
source  from  which  all  the  subsequent  authorities  have 
flowed  in  an  uninterrupted  channel.  These  cases 
lay  down  in  effect  this  principle,  that  where  a  declara- 
tion is  made  against  the  interest  of  the  person  making 
it,  he  having  peculiar  knowledge  of  the  fact  at  the 
time  to  which  that  declaration  applies,  and  having  no 
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motive  to  misrepresent  it,  that  declaration  shall  be        1833. 
received  in  evidence,  not  only  against  the  party  making     q***^ 
it,  but  against  all  the  world.     That  is  a  plain  ground    and  Others 
to  proceed  on.  The  case  would  be  much  stronger  where       A/IIN 
it  appears  that  the  declaration  was  cotemporaneous   and  Another* 
with  the  act,  (as  with  the  execution  of  the  bond  in  the 
present  instance,)  and  that  it  was  made  with  the  privity 
of  the  obligor ;  but  I  forbear  to  rest  my  judgment  on 
that  particular  circumstance,'  which,  with  the  effect  of 
inspecting  the  bond,  was  a  question  for  the  jury.    The 
present  question  is,  whether  the  judge  should  have  per- 
mitted this  indorsement  to  be  read  to  them.    It  was 
for  them  to  say  whether  the  transaction  was  honest,  or 
the  reverse.    It  is  said,  that  Searle  v.  Harrington  has 
been  always  dissented  from,  but  no  judgment  of  any 
particular  judges  who  expressed  their  dissent  is  re* 
ferred  to.     Chief  Justice  Pratt  did  so  once,  but  he 
was  the  judge  who  at  the  trial  at  nisi  prius  nonsuited 
the  plaintiff;  and  the  other  judges  differed  from  him  5 
though,  owing  to  the  then  rule  about  a  nonsuit,  they 
left  the  party  to  bring  a  fresh  action.     He  did  so :  and 
it  was  then  tried  before  Lord  Raymond  C.  J.  who 
received  the  evidence.    A  bill  of  exceptions  was  ten- 
dered.   The  question  then  came  before  the  court  of 
error,  and  was  argued  before  eight  judges,  two  of  whom 
(including  Comyns)  differed  from  the  rest.    When  it 
Afterwards  came  before  the  House  of  Lords,  we  collect 
from  Brown's  report  that  there  was  again  a  difference 
of  opinion,  as  the  judges  gave  their  opinions  separately. 
It  is  not  unimportant  to  see  how  the  case  was  dealt 
with  in  an  instance  occurring  in  2  Geo.  2.  recently  after 
the  decision  in  the  House  of  Lords.    That  was  the 
case  of  Turner  v.  Crisp,  in  14  Geo.  2  (a).    There  the 
chief  justice  had  refused  to  admit  an  indorsement  of 
the  receipt  of  part  payment  of  a  bond,  made  after  the  pre* 

(o)  Stra.  827. 
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1833.       sumption  of  payment  bad  arisen,  because  that  state  of 
^w^lJ      things  was  said  to  be  different  from  that  of  Searle v.  Bar- 
and  Others    rington,  where  the  indorsement  appeared  to  have  been 
*-  made  before  it  could  be  thought  necessary  to  be  made 

and  Another,  use  of  to  encounter  the  presumption*  That  confirms 
Searle  v.  Barrington,  as  does  Lord  Hardmeke  in 
Glyn  v.  The  Bank  of  England.  It  is  difficult  to  un- 
derstand how  the  obligee  of  this  bond  could  have  any 
motive  to  insert  an  indorsement  of  an  earlier  date  than 
the  true  one,  for  its  effect  was  dehors  the  statute  of 
limitations ;  and  to  presume  that  he  would  commit  a 
fraud  in  inserting  a  fake  date,  is  contrary  to  the  object 
of  the  indorsement  itself.  Searle  v.  Barrington  has 
not  been  trenched  on  by  any  one  of  the  subsequent 
cases.  It  was  expressly  acted  on  in  Barnes  v.  Ran- 
som (a),  in  4  Geo,  2.  Oulram  v.  Morewood  is  a  strong 
authority  on  this  subject,  the  question  being,  whether 
entries  made  by  a  third  person  of  the  receipt  of  rent 
proved  the  identity  of  the  land.  Mr,  Justice  Buller 
said,  that  evidence  not  upon  oath  is  not  admissible, 
except  in  cases  of  pedigrees  and  certain  other  excepted 
cases,  or  where  the  declaration  tf  as  against  the  interest 
of  the  party  making  it.  Then  came  liigham  v,  Ridg* 
way,  in  which  my  brother  Bayley  is  supposed  to  have 
introduced  as  a  qualification,  "  if  the  party  could  have 
been  examined  in  his  life-time."  Probably  this  is  mis- 
reported,  but  at  most  it  is  only  a  circumstance,  and  is 
unnoticed  by  the  other  judges.  In  Doe  v.  Robson  (b) 
the  question  again  came  before  the  court*  and  Lord 
EUenborough  put  the  case  on  the  point  that  there  was 
a  total  absence  of  interest  in  the  party's  making  the 
entries  to  pervert  the  fact,  and  at  the  same  time  a  com- 
petency in  them  to  know  it.  My  brother  Bayley  f  if 
he  thought  the  rule  ought  to  be  qualified,  as  he  was 
represented  in  the  former  case  to  have  thought,  would 

(a)  Barnardiston,  432.  (6)  15  East,  32. 
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have  interposed  his  opinion  to  that  effect,  but  he  did  1833. 
not:  on  the  contrary,  he  stated  generally  that  "if  a  r 
party  who  has  knowledge  of  the  fact  makes  an  entry  and  Others 
of  it,  whereby  he  charges  himself  or  discharges  another  Atkxv 
upon  whom  he  would  otherwise  have  a  claim,  such  and  Another. 
entry  is  admissible  in  evidence  of  the  fact,  because  it  ia 
against  his  own  interest."  Higham  v.  Ridgway  after* 
wards  came  under  the  consideration  of  the  Master  of 
the  Roll*,  in  Short  v.  Lee  (a).  Sir  Thomae  Plomer 
commented  on  the  supposed  qualification*  and  after  ad- 
verting to  Mr.  Justice  Bayley's  subsequent  judgment  in 
Doe  v.  Robson,  which  states  the  rule  without  the  quali- 
fication, said, "  These  documents  possess  those  qualifi- 
cations which  have  been  always  held  to  make  the  decla- 
rations of  deceased  persons  evidence,  namely,  that  they 
were  made  by  persons  having  a  competent  knowledge  of 
the  matter,  or  whose  duty  it  was  to  know ;  who  had 
no  motive  to  make  a  false  representation,  and  their 
written  declarations  being  directly  at  variance  with 
their  own  interests*  Such  declarations  are  universally 
evidence ;"  and  Doe  v.  Rowlings  (b)  is  there  referred 
to*  There  is  no  foundation  for  saying  that  the  qua- 
lification ascribed  to  my  brother  Bayley  by  the  report 
of  Higham  v.  Ridgway  was  ever  intended  to  be  in- 
sisted on  as  a  necessary  ingredient  in  the  rule,  though 
he  might  have  mentioned  in  his  judgment  the  addi- 
tional circumstance  that,  had  he  lived,  the  party 
might  have  been  examined.  In  Middleton  v.  Melton  s 
these  eases  were  again  brought  under  the  considera- 
tion, of  the  court.  My  brother  Bayley  never  adverted 
to  that  as  an  ingredient  in  or  necessary  qualification 
of  the  rule,  Mr.  Justice  Littledale  says,  "  Warren 
v.  Grenville,  Barry  v.  Bebbington  (c),  and  Higham 
v.  Ridgway  (d)>  establish  this  general  principle,  that 


(a)  *  Jac.  &  Walk.  467. 

(6)  7  East,  279. ' 

(o)  4T-K-  51*. 
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where  a  person  has  peculiar  means  of  knowing  a 
fact,  and  makes  a  declaration  or  written  entry  of  that 
fact  which  is  against  his  interest  at  the  time,  it  is  evi- 
dence of  the  fact  as  between  third  persons  after  his 
death."  Mr.  Justice  Parke  says,  "  The  question  is, 
whether  entries  in  a  private  book  acknowledging  that 
he  had  received  certain  sums  of  money,  are,  after  the 
death  of  the  party  who  made  them,  admissible  evidence 
against  third  persons  to  prove  the  fact  of  the  receipt 
of  the  money.  The  general  rule  undoubtedly  is,  that 
facts  must  be  proved  by  testimony  on  oath.  This 
case,  however,  falls  within  the  exception  necessarily 
engrafted  upon  that  rule,  viz.  that  an  admission  of  a 
fact  made  by  a  deceased  person,  which  is  against  the 
interest  of  the  party  making  it  at  the  time,  is  evidence 
of  that  fact  as  between  third  persons.  But  (be  after- 
wards  adds)  I  think  those  decisions  may  be  supported 
on  the  general  principle,  that  an  entry  made  by  a  party 
cognizant  of  a  fact,  and  having  no  interest  to  make  a 
false  entry,  whereby  he  charges  himself  with  the  re- 
ceipt of  a  sum  of  money,  is  evidence  of  the  fact  of  the 
receipt  of  such  money."  After  a  careful  examination  of 
all  the  cases,  I  cannot  find  that  Searle  v.  Barrington  has 
ever  been  received  with  suspicion,  or  discountenanced 
by  the  profession.  The  principle  laid  down  appears 
to  me  very  plain  and  simple.  I  am,  therefore,  of  opinion 
that  this  indorsement  was  admissible  in  evidence, 
being  a  declaration  against  the  interest  of  the  party 
making  it,  with  no  motive  on  his  part  to  misrepre- 
sent it,  and  with  perfect  cognizance  of  the  fact.  I 
state  that  I  do  not  found  my  judgment  on  the  appear- 
ance of  the  bond,  but  that  taking  that  and  Pybtufs 
evidence  together,  the  indorsement  was  an  act  cotempo- 
raneous  with  the  execution  of  the  bond;  nor  do  I  found 
my  opinion  on  the  indorsement  being  made  in  pur- 
suance of  the  duty  of  the  party  making  it,  though  it  is 
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undoubtedly  a  strong  circumstance  of  confirmation,  but        1833. 
I  rest  my  decision  on  the  general  principle  clearly      ^^v^/ 

deducible  from  many  cases  (a).  and  Othw* 

v. 

Boll  and  B. — As  I  was  not  present  at  the  argument,  and  Another. 
I  decline  giving  my  opinion. 

Gurney  B. — If  I  were  to  go  again  into  the  cases 
referred  to  by  my  learned  brothers,  I  should  repeat,  in 
worse  language  than  they  have  used,  the  same  opinions. 
It  is  sufficient  for  mc  to  say  that  the  case  falls  within 
every  principle  summed  up  in  the  rule  as  laid  down 
in  Mr.  PAiltippss  book. 

Rule  discharged. 

(a)  The  learned  baron  also  observed,  that  be  was  counsel  in  Bawarth  v. 
Cotchetl  in  Dom.  Proc.  and  (hat  that  case  had  probably  occasioned  9  G.  4. 
c  14.  s.  3.  which,  however,  did  not  appfy  to  bondi. 


Loyd  and  Others  against  Heathcote  and  Others. 


D 


EBT  on  a  bond,  subject  to  a  condition,  whereby,  Country  bank- 
after  reciting  that  whereas   the  said  plaintiffs  b^^^ndl?*0 
carried  on  the  business  of  bankers  in  copartnership,  tioned  to  se- 
and  for  their  greater  convenience  in  the  said  business  bankers  from 
had  a  banking  house  at  Manchester,  in  the  county  of  !°"  b7.  Payjn8 
Lancaster,  where  their  business  was  conducted  and  the  former!  the 
carried  on  under  the  firm  of  "  W.  Jones,  S.  J.  Loyd,  ^ft". 
E.  Loyd  &  Co/'  and  had  another  banking  house  in  fating  that  all 
London  aforesaid,  where  their  business  was  conducted  be°  ultimately 
and  carried  on  under  the  firm  of  "  Jones,  Loyd  &  Co."  recoverable  on 

the  bond 
should  not  exceed  1000/.  Held,  that  a  5/.  stamp  was  sufficient  within  55  G.  3*  c.  184. 
Sched.  tit*  Bond. 
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And  also  reciting,  that  whereas  the  said  defendants 
M.  Heathcote  and  J.  Heathcote  had  requested  the  said 
plaintiffs  to  draw  bills  of  exchange  from  Manchester 
aforesaid,  on  their  said  house  in  London,  for  the  use 
and  benefit  or  on  the  account  of  them  the  said  de- 
fendants M.  Heathcote  and  J*  Heathcote,  and  to  permit 
them  the  said  M.  Heathcote  and  J.  Heathcote  to  draw 
on  the  said  house  in  London,  of  them  the  said  plaintiffs, 
all  such  bills  of  exchange  as  they  the  said  M.  Heath- 
cote and  J.  Heathcote  should  or  might,  at  any  time  or 
times  thereafter,  have  occasion  to  draw  or  cause  to  be 
drawn,  and  also  to  furnish  and  supply  the  said  M. 
Heathcote  and  J.  Heathcote  with  and  to  lend  and  ad- 
vance  to  them,  and  pay  on  their  account  from  time  to 
time,  all  such  cash,  bank  notes,  bank  post  bills,  and 
other  negociable  bills  of  exchange  and  promissory 
notes,  as  the  said  M.  Heathcote  and  J.  Heathcote  might 
from  time  to  time  .require;  and  also  from  time  to  time 
to  discount  for  the  use  and  benefit  or  on  the  account 
of  the  said  M.  Heathcote  and  J.  Heathcote  bills  of  ex- 
change, promissory  notes,  and  other  negociable  secu- 
rities; and  also  to  permit  and  suffer  them  the  said 
M.  Heathcote  and  J.  Heathcote  to  keep  a  cash  account 
with  them  the  said  plaintiffs,  and  to  be  furnished  by 
them  with  cash  for  the  use,  convenience,  or  accommo- 
dation of  them  the  said  M.  Heathcote  and  J.  Heath- 
cote: And  also  reciting,  that  whereas  the  said  M. 
Heathcote  and  J.  Heathcote  might  have  occasion  to 
draw  promissory  notes  payable,  or  which  might  be 
made  or  become  payable,  at  the  said  banking  house  in 
London :  And  also  reciting,  that  whereas  changes  and 
alterations  might  from  time  to  time  take  place  as  to 
the  persons  who  carried  on,  or  who  might  carry  on, 
the  said  business  as  bankers  and  copartners  for  the 
time  being,  as  well  by  the  death  or  retiring  from  time 
to  time  of  one  or  more  of  them  the  said  plaintiffi,  or  of 
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any  future  partner  or  partners,  as  by  the  introduction 
or  coming  in  from  time  to  time  of  one  or  more  new 
partner  or  partners,  and  changes  and  alterations  might 
also  from  time  to  time  take  place  in  the  firm  or  style, 
as  well  of  the  said  house  in  Manchester  as  of  the  said 
bouse  in  London :  And  also  reciting,  that  whereas  for 
the  purpose  of  securing,  or  in  part  securing,  the  amount 
for  the  time  being  due  or  owing,  or  to  become  due  or 
owing,  from  or  by  the  said  M.  Heathcott  and  J.  Heath" 
cote  to  the  said  plaintiffs,  or  any  one  or  more  of  them, 
solely  or  to  them,  or  any  one  or  more  jointly  with 
their  or  his  partners  or  partner  for  the  time  being,  for 
or  by  reason  or  means  of  bills  or  notes  drawn  or  to  be 
drawn,  or  to  be  made  or  to  be  or  become  payable  in 
manner  aforesaid,  or  for  or  by  reason  or  means  of  cash, 
bank  notes,  bank  post  bills,  or  other  bills  or  notes  fur- 
nished or  supplied,  lent  or  advanced,  or  paid,  or  to  be 
famished  or  supplied,  lent  or  advanced,  or  paid,  in 
maimer  aforesaid,  or  by  reason  or  means  of  bills  or 
notes  or  other  securities  discounted  or  to  be  discounted 
in  manner  aforesaid,  or  for  or  by  reason  or  means  of 
cash  advanced  or  to  be  advanced  on  the  said  cash 
account,  or  on  any  other  account  whatsoever,  or  for  or 
on  account  of  any  other  transactions,  dealings>  matters 
or  things  whatsoever,  they  the  said  M.  Heuthcoie  and 
J.  Heathcote^  and  the  said  defendant  William  Heath- 
cote,  as  their  surety,  had  agreed  to  become  bound  to 
the  said  plaintiffs  in  and  by  the  said  obligation,  subject 
to  such  condition  and  proviso  thereafter  written,  ex- 
pressed and  declared » (that  is  to  say) ;  And  the  condi- 
tion of  the  said  obligation  was  declared  to  be  such  that 
if  the  said  M.  Hemihcote  and  J.  Heathcote  or  either  of 
them,  their  or  either  of  their  heirs,  executors  or  ad- 
ministrators, or  any  of  them,  did  and  should  from  time 
time  and  at  all  times  thereafter,  well  and  truly  pay 
or  remit  to  the  said  plaintiffs,  their  executors,  ad- 
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1833.       ministrators  or  assigns,  cash  or  good  bills  of  exchange, 
^^"^      or  other  good  and  sufficient  effects,  to  their  liking  and 

and  Others     approbation,  sufficient  in  amount  and  value  to  pay  and 
v-  discharge,  and  in  order  to  pay  and  discharge  all  and 

and  Others,  every  such  bill  and  bills  of  exchange,  promissory  note 
or  promissory  notes,  as  should  be  drawn,  as  well  upon 
or  by  them  the  said  plaintiffs,  or  any  one  or  more  of 
them  solely,  as  upon  or  by  them,  or  any  one  or  more 
of  them  jointly,  or  as  partners  or  partner  with  any 
other  person  or  persons,  or  by  any  one  or  more  or  all 
of  the  parties  for  the  time  being  in  the  said  banking 
concern,  on  account  thereof,  by  or  for  the  use  -or 
benefit  or  on  the  account  of  the  said  M>  Heathcote 
and  J.  Heathcote  or  either  of  them,  at  or  before  the 
time  or  several  times  when  the  same  bill  or  bills  of 
exchange,  promissory  note  or  promissory  notes,  should 
respectively  become  due,  and  also  sufficient  to  pay  and 
discharge,  and  in  order  to  pay  and  discharge  all  and 
every  sum  or  sums  of  money  due  or  to  become  due,  as 
well  to  them  the  said  plaintiffs  or  any  one  or  more  of 
them  jointly  with  such  partners  or  partner  for  the  time 
being  as  aforesaid,  for  or  by  reason  or  means  of  all  and 
every  the  said  bills  or  notes  so  drawn,  or  to  be  drawn 
as  aforesaid,  or  for  or  by  reason  or  means  of  cash,  bank 
notes,  bank  post  bills  and  other  negociable  bills  of  ex* 
change  and  promissory  notes  so  furnished  or  supplied, 
lent  or  advanced,  or  paid,  or  to  be  furnished  or  supplied, 
lent  or  advanced,  or  paid  as  aforesaid,  or  for  or  by  reason 
or  means  of  such  bills  of  exchange,  promissory  notes 
or  other  negociable  securities  so  discounted  or  to  be 
discounted  as  aforesaid,  or  for  or  by  reason  of  any 
monies  to  be  advanced  or  paid  to  or  on  the  account  of 
the  said  M.  Heathcote  and  J.  Heathcote,  or  either  of 
them,  on  the  said  cash  account,  in  anywise  or  on  any 
other  account  whatsoever,  together  with  discount, 
postage  of  letters,  interest  and  commission  on  the  same 
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bills,  notes,  securities,  and  monies,  or  for  or  by  reason        1833. 
or  means  of  any  other  dealings,  transactions,  matters  or      v^v-**> 
things  whatsoever,  had  or  to  be  had,  as  well  between     an^[£ere 
the  said  plaintiffs,  or  any  one  or  more  of  them  solely,  v. 

as  between  them  or  any  one  or  more  of  them  jointly     J^  Othere. 
with  such  partners  or  partner,  for  the  time  being  as 
aforesaid,  and  the  said  M.  Heathcote  and  J.  Heath' 
cote,  or  either  of  them,  in  anywise  howsoever;  and  if 
the  said  AT.  Heathcote  and  J.  Heathcote,  and  each  of 
them,  their  and  each  of  their  heirs,  executors  and  ad- 
ministrators, and  every  of  them,  did  and  should  from 
time  to  time  when  thereunto  required   by  the  said 
plaintiffs,  or  any  one  or  more  of  them,  or  the  executors 
or  administrators  of  the  survivor  of  them,  join  with 
them,  or  any  or  either  of  them,  in  stating,  settling,  and 
doing  a  final  account  and  settlement  touching  and  con- 
cerning all  and  every  such  bill  and  bills  of  exchange, 
promissory  note  and   promissory   notes,  cash,    bank 
notes,  bank  post  bills  and  other  negociable  securities 
as  aforesaid,  and  of  and  concerning  all  and  every  such 
furnishings,  supplyings,  advances,  loans,  payments,  dis- 
counting, cash  transactions,  and  all  other  transactions, 
dealings,  matters  and  things  as  aforesaid.  And  also  did 
and  should  well  and  truly  pay  unto  them  the  said  plain- 
tiffs, their  executors,  administrators  or  assigns,  all  and 
every  such  sum  and  sums  of  money  whatsoever,  as 
should  upon  the  settling  of  such  accounts  be  due  or 
owing  as  well  to  them  the  said  plaintiffs,  or  any  one  or 
more  of  them  solely,  or  to  their  or  any  of  their  execu- 
tors, administrators  or  assigns,  as  to  them  or  any  one 
or  more  of  them  jointly,  with  such  partners  or  partner 
for  the  time  being  as  aforesaid,  or  to  the  executors! 
administrators  or  assigns  of  them  the  plaintiffs  and 
such  partner  or  partners  as  aforesaid,  or  any  of  them, 
when  and  as  the.  same  should  respectively  become  due, 
for  the  purpose  of  duly  paying  and  satisfying  the  same, 
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then  the  said  obligation  should  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue*  And  it  was  by 
the  said  condition  provided  always,  and  it  was  thereby 
declared  to  be  the  true  intent  and  meaning  of  the  said 
writing  obligatory,  that  the  whole  amount  of  monies  to 
be  ultimately  recoverable  by  virtue  of  the  said  obliga- 
tion should  not  exceed  the  sum  of  1000/. 

The  breach  is  immaterial  to  this  report.  The  de- 
fendant pleaded  non  est  factum  and  several  special 
pleas.  One  of  the  special  pleas  traversed  the  fact* 
that  any  bills  were  drawn  on  plaintiffs,  by  and  for  the 
use  and  benefit  and  on  account  of  the  defendants  M. 
and  J.  Heatkcote* 

At  the  trial  before  BoUand  B.  at  the  GmUUuM 
sittings  after  last  Trinity  term,  the  execution  of  the 
bond  being  admitted,  it  appeared  on  cross-examina- 
tion of  the  plaintiff's  clerk,  that  sums  far  exceeding 
1000/.  had  been  advanced  and  paid  by  the  plaintiflfe 
for  the  defendants  since  the  date  of  the  bond  \  and  it 
was  objected  for  the  defendants  that  the  bond  should 
have  had  a  267.  instead  of  a  51.  stamp ;  because  though 
the  sum  recoverable  was  limited  to  1000&,  yet  the  bond 
was  intended  to  secure  successive  advances  of  uncer- 
tain sums  far  exceeding  that  amount,  and  made  during 
an  unlimited  period.  The  plaintiff  had  a  verdict  for 
9921.  subject  to  a  motion  for  leave  to  enter  a  nonsuit. 

Kelly  moved  accordingly  in  last  Michaelmas  term. 
The  condition  limiting  the  sum  to  be  paid  embodies 
only  the  latter  branch  of  the  clause  of  55  G»  3.  c.  184. 
Schedule  Part  I.  tit.  Bond  (a),  and  does  not  limit  the 


(a)  Pit.  Where  the  total  amount  of  the  money  secured,  or  to  be 
mately  recoverable  thereupon!  shall  be  uncertain  and  without  any  limit, 
251.  duty  shall  be  paid. 

Where  the  money  secured,  or  to  be  ultimately  recoverable  thereupon 
shall  be  limited  not  to  exceed  a  given  sun,  the  same  duty  shall  be  paid  a* 
.on  a  bond  fur  such  United  ants. 
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sums  to  be  secured,  which  far  exceeded  lOOOi.  Had 
both  been  limited,  the  common  duty  would  be  payable) 
bat  the  sum  here  secured  is  not  limited,  though  the 
sum  recoverable  is*  The  dictum  of  Wood  B.  in  Scoit 
v.  Akopp  (a)  applies.  "  It  is  said  that  if  the  limitation 
bad  been  expressed  in  the  condition,  that  would  have 
taken  it  out  of  the  class  of  bonds  subject  to  the  largest 
duty;  but  I  should  have  doubted  whether  it  would  not 
then  have  been  liable  to  that  duty,  if  it  had  been  given 
to  secure  a  final  balance  on  account  current."  He  also 
mentioned  the  other  point  taken  at  the  trial. 


1833. 

LoYD 

and  Others 

«. 
Heathcote 
and  Others. 


Cotitnan  and  W.  H.  Watson  showed  cause.  Scott 
v.  Alsopp  differs  from  this  case  in  the  essential  par- 
ticular, that  that  bond  being  to  secure  sums  advanced 
and  to  be  advanced  in  account  current,  no  express 
clause  limiting  the  sum  to  be  recovered  there  existed. 
It  was  therefore  argued,  that  the  penalty  "limited" 
the  amount  to  be  recovered,  but  the  court  held  that  the 
intended  effect  of  the  condition  was  to  be  ascertained 
without  regard  to  the  amount  of  the  penalty  (b) ;  and 
that  that  effect  being  to  secure  payment  of  a  final  ba- 
lance, the  larger  duty  was  payable.  The  obiter  dictum 
of  Wood  B.  was  elicited  by  what  had  been  said  by  the 
chief  baron  as  to  the  act  contemplating  an  express 
limitation  to  be  provided  by  the  condition,  and  has 
never  been  acted  on.  In  Williams  v»  Rawli*son  (c)  it 
was  held,  that  where  the  condition  of  a  bond  was  to 
reimburse  the  obligee  such  sums  as  they  should  pay 
during  ten  years  on  account  of  discounting  bilk,  &c. 
"  not  exceeding  the  sum  of  5000&  in  the  whole,"  the 
amount  of  the  stamp  was  to  be  measured  by  that  sum. 

(a)  2  Pri.  30. 

(b)  See  per  Baytey  J.  1  B*f.  &  Adol.  553,  Dkh$on  ▼.  Can* 

(c)  3  Bing.  71. 
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In  Dickson  v.  Cass  (a)  the  sum  secured  was  not  to 
exceed  1000/.;  but  as  those  obligees  were  entitled  to 
recover  not  only  1000/.  on  the  bond,  but  a  further  sum 
for  banker's  charges  and  commission  accruing  thereon, 
the  court  thought  the  bond  was  given  to  secure  not 
1000/.  only,  but  for  1000/.  and  the  banker's  charges, 
and  therefore  required  a  25/.  stamp.  The  present 
point,  if  tenable,  might  have  been  taken- in  that  case. 

Kelly  contra.  The  words  of  the  statute  are  in  the 
alternative,  and  must  be  read  strictly  as  part  of  a  fiscal 
law.  Then  or  cannot  be  read  and,  as  the  argument 
assumes.  This  bond  is  not  given  for  money  secured, 
and  ultimately  recoverable,  but  only  for  money  ulti- 
mately recoverable.  '  [Bayley  B.  What  is  the  total 
amount  of  the  sum  secured  ?  Is  more  secured  than  is 
ultimately  recoverable  ?  This  case  is  the  converse  of 
Halse  v.  Peters  (6).]  It  secures  successive  balances  of 
unlimited  amount  clue  from  time  to  time,  and  the  legis- 
lature may  have  meant  to  make  a  difference  between 
persons  who,  as  in  Mason  v.  Pritchard  (c),  have  a  se- 
curity to  be  discharged  by  the  payment  of  the  first 
sum  only,  and  those  who  hold  a  continuing  guarantee 
covering  sums  of  indefinite  extent. 

Bayley  B. — The  words  of  the  acts  must  be  less 
equivocal  in  order  to  charge  the  subject  with  the 
larger  stamp  duty  as  proposed.  But  both  clauses 
which  have  been  cited  seem  to  me  to  bear  a  very 
plain  construction.  The  words  "  total  amount  of 
money  secured  or  to  be  ultimately  recoverable  there- 
upon," seem  to  me  to  be  synonymous.  Two  modes  of 
expression  have  been  adopted  meaning  substantially 
the  same  thing.  But  even  if  these  terms  are  equivocal, 
still,  unless  the  language  of  the  act  is  plain,  the  subject 


(a)  1  B.  &  Adol.  343.       (6)  2  B.  &  Adol.  807.        (c)  It  East,  2*7. 
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is  not  bound  to  pay  the  higher  duty.  Now  what  is 
the  sum  "  secured"  in  this  case?  The  sum  ultimately 
recoverable  under  the  bond.  Then  the  condition,  in 
language  adapted  to  meet  the  act  of  parliament,  says 
that  the  whole  amount  of  monies  to  be  ultimately  reco- 
verable by  virtue  of  the  said  obligation  shall  not  exceed 
1000/.  This,  therefore,  is  a  bond  in  which  the  money 
secured  and  ultimately  recoverable  is  limited  to  1000/. 
Then  why  is  not  a  51.  stamp  sufficient?  The  words 
of  the  act  "  to  be  ultimately  recoverable/'  seem  to  me 
calculated  to  meet  cases  of  this  description,  where  a 
floating  balance  is  secured  by  a  bond  which  can  be  put 
in  force  once  and  once  only. 


1833. 

LOYD 

and  Others 

». 
Heathcote 
and  Others. 


Vaughan  B.  —  This  bond  appears  to  have  been 
drawn  with  the  particular  intention  of  applying  to 
the  branches  of  the  stamp  act  which  have  been  cited. 
The  limit  is  fixed  by  the  bond  at  1000/.,  for  no  more 
can  be  said  to  be  secured  or  ultimately  recoverable 
upon  it.    Then  a  51.  stamp  is  the  proper  one. 

Bolland  B. — I  entertain  no  doubt  on  either  point. 
The  first  set  of  duties  being  imposed  on  fixed  sums, 
the  clauses  applicable  to  floating  balances,  limited  and 
unlimited,  are  subjoined.  I  think  the  wording  of  them 
to  be  in  effect  synonymous;  but  no  difference  can  arise 
between  them  here,  where  1000/.  is  the  sum  secured 
and  ultimately  recoverable,  and  therefore  is  a  sum 
limited  as  if  no  floating  balance  was  contemplated. 


Rule  discharged. 
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Kino  Gent,  one  &c.  against  Skbppington. 


The  court  set 
aside  a  writ 


HPHE  writ  of  summons  was,  in  an  action  of  "  trespass 
r/wwrnow  in  on  the  case  upon  promises/'  indorsed  with  a  claim  of 
assumpsit,  for  jg/#  7^  fcfo  and  1/.  15*.  costs.   The  notice  of  declara- 

irregularity  in 

not  strictly  tion  was  of  Michaelmas  term  in  an  action  of  "  trespass 
?Ure°Uddthe  °°  ****  case."  &<**>  obtained  a  rule  to  set  aside  the  pro- 
down  in  s  W.  ceedings  for  irregularity,  on  the  ground  of  variance 
d'uie  p9or^  *~  between  the  writ  and  notice  of  declaration,  and  also 
No.  1.  because  the  writ  varied  from  the  form  2  W.  4,  c  39. 

declaration  is  schedule  No.  1,  which  describes  assumpsit  as  "  an  action 

irregular  if  it     on  pr0mises." 
would  include         * 
a  different 

S  th*?*  Hutchinson  showed  cause.  First,  as  to  the  writ,  the 
the  writ.  form  thereof  in  the  schedule  is  in  "an  action  on  pro- 
mises" [pr9  as  the  case  may  be\.  An  action  on  promises 
was  only  mentioned  as  an  instance  to  show  that  the 
kind  of  action  must  be  set  forth,  but  no  adherence  to 
the  form  in  terms  is  made  necessary.  [Bayley  B. 
This  is  an  action  on  promises ;  the  writ  shows  that, 
but  the  notice  of  declaration  may  be  in  an  action  on  the 
case,  not  on  promises ;  and  if  the  action  prove  to  be 
other  than  assumpsit,  the  true  cause  of  action  is  not 
specified.]  That  only  affects  the  notice  of  declaration. 
The  writ  is  good  within  the  act,  which  only  requires 
the  form  of  action  to  be  stated,  and  no  minuter  parti* 
culars  of  the  cause  of  it. 


Bayley  B. — The  act  specifically  provides  by  sect.  1 
that  the  writ  shall  be  according  to  the  form  No.  1  in 
the  schedule.  Now  the  form  there  laid  down  in  as- 
sumpsit, is  "  in  an  action  on  promises."  We  ought  in 
this  case  to  enforce  the  adoption  of  the  strict  form.  It 
was  an  expression  of  the  noble  and  learned  framer  of 
the  act  that  he  hated  equivalents. 
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Vaughan  B. — We  are  bound  to  adhere  to  the  strict       1833. 
form  prescribed  by  the  act  in  order  to  promote  it9        jr" 

great  object,  uniformity  of  practice.  o. 

Skeffivgton. 

Goknby  B. — If  we  discharged  this  rule,  the  effect 
would  be  that  the  court  would  be  occupied  by  frequent 
discussion,  what  deviation  could  be  allowed  from  the 
form  prescribed. 

Rule  absolute. 


Pennington  and  Wife  against  Healey,  Administra- 
tor of  William  Healey  deceased. 

T\EBT  on  bond  given  by  the  deceased  intestate  con**  An  adminis- 
AJ  ditioned  to  pay  the  plaintiff's  wife  an  annuity,  ^[ed^^ 
Plea,  plene  administravit.  Replication,  assets  in  defend-  debtor  to  the 
ant's  hands  to  be  administered.  The  deceased  and  John  money  0ftne 
Healey  the  defendant  were  sons  of  the  female  plaintiff  intestate  had 

and  received 

by  her  former  husband.    In  June  1823,  the  intestate  to  the  defend- 
left  his  house  in  Lincolnshire,  having  700/.  in  money.  an.l's  "se>  ob~ 

°  J    tamed  a  ver- 

and  intending  to  go   to  America,   but  died  at  Li*  diet  and 
verpool  in  the  October  of  that  year,  at  the  house  of  ^e^^. 
one  Jones,  who  during  his  sickness,  or  before  he  died,  The  defendant 
possessed  himself  of  the  above  sum.     This  was  not  ru]e  for  a  new 
discovered  till  1835,  in  the  October  of  which  year  the  'P*1' *"[j  f*ti- 
defendant  took  out  letters  of  administration   to  his  solvent  court 
effects,  sworn  to  be  under  800/.,  arrested  Jones,  and  j™ni* d^der 
recovered  a  verdict  against  him  for  750/.  in  an  action  these  circum- 
tried  at  the   Chester  assizes  in  the  spring  of  1886.  "™™£e 

quested  to  be 
discharged  on  payment  of  a  sum  considerably  less  than  that  recovered  in  the 
action,  and  less  than  the  costs.  The  administrator  consented  to  the  terms,  and 
the  debtor  was  liberated.  A  creditor  of  the  intestate  sued  the  administrator. 
Held  that  the  administrator  was  not  personally  liable,  as  for  assets,  for  any  part  of 
the  sum  given  by  the  verdict  against  the  debtor,  and  was  not  guilty  of  devastavit 
in  permitting  his  liberation. 
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1833.       A  rule  nisi  for  a  new  trial  having  been  granted,'  Jones, 
n  v^/^fc/      who  on  his  arrest  was  taken  to  the  prison  at  Lancaster 

Pennington 

v.  and  had  remained  there,  gave  notice  of  his  intention 

Healey.      t0  take  tjie  benefit  0f  the  insolvent  debtors'  act,  and 

after  filing  his  petition  obtained  his  release  in  Decem- 
ber 1836,  by  order  of  the  plaintiff's  attorney,  on  pay* 
ment  to  the  plaintiff  of  150/.,  a  sum  which  was 
exceeded  by  the  costs  of  the  action  against  him  by 
the  administrator.  At  the  trial  before  A.  Park  J.  at 
the  last  summer  assizes  for  Lincolnshire,  the  defendant 
had  a  verdict. 

N.  R.  Clarke  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  defendant  by  discharging  Jones  had 
rendered  himself  personally  liable  for  the  whole  sum 
of  750/.  as  for  assets  showed  in  certainty  by  the  verdict* 
He  cited  Brightman  v.  Keighly  (a). 

Adams  Serjt.  showed  cause.  The  case  cited  is  dis- 
tinguishable, because  the  executor  there  released  the 
debtors  to  the  estate  from  all  actions ;  so  that  unless  he 
had  been  held  liable,  the  creditors  and  legatees  would 
have  been  deprived  of  the  assets.  For  that  reason 
the  law  presumed  he  had  recovered  as  much  as  he  had 
so  voluntarily  released.  [Bay ley  B.  An  executor  is 
liable  for  all  which  he  receives,  or  which  in  the  honest 
discharge  of  his  duty,  and  without  gross  negligence,  he 
might  have  received.  In  Brightman  v.  Keighly  he 
made  a  most  unreasonable  bargain  as  regarded  the 
creditors  of  the  deceased ;  but  after  taking  fruitless 
steps  to  procure  payment  by  imprisoning  the  debtor 
in  execution,  he  may  exercise  a  prudent  discretion  as 
to  the  terms  of  settlement  with  him,  taking  care  to 
obtain  all  he  can.     It  was  for  the  plaintiff  to  make  out 

(a)  Cro.  Eltz.  43. 
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that  this  executor  could  have  got  more  than  150/.  from        1833. 
Jones,  and  not  for  the  defendant  to  prove  that  he      N^v-^^ 

Pennington 

could  not.]    The  question  was,  whether  the  defendant  v. 

had  acted  honestly  in  making  the  compromise,  and  the  Healit. 
jury  showed  by  their  verdict  that  they  had  thought  it 
no  unreasonable  mode  of  ending  the  matter.  The 
discharge  of  Jones  was  not  by  any  voluntary  act  or 
connivance  of  the  defendant,  but  no  better  terms  could 
be  looked  for  when  Jones  had  obtained  a  rule  for  a 
new  trial,  and  had  also  petitioned  to  take  the  benefit 
of  the  insolvent  act. 

N.  R.  Clarke  in  support  of  the  rule.  It  was  not 
left  to  the  jury  to  find  whether  the  compromise  was 
fair  or  not,  or  whether  it  was  the  best  that  could  be 
made ;  but,  on  the  contrary,  whether  it  was  fitting  that 
the  defendant  should  be  called  on  to  pay  from  his  own 
funds  money  which  he  had  never  received.  The 
whole  sum  recovered  against  Jones  became  assets  in 
the  defendant's  hands  as  soon  as  he  compromised  the 
debt  with  him.  Thus  in  Brightman  v.  Keighly,  An- 
derson J.  said,  "  The  doubt  was  where  it  was  uncer- 
tain what  he  released,  and  for  that  only  an  account 
lieth ;  but  here  the  certainty  appeareth  by  the  verdict." 
Periam  J.  added,  "If  an  executor  doth  release  an  ac- 
count, and  it  is  not  certain  what  he  shall  recover,  it  is 
not  assets ;  but  if  it  appear  or  be  proved  that  so  much 
was  due,  it  is."  Again,  Wentworth,  in  his  Office  of 
Executor  (a),  in  defining  a  devastavit,  says/'  If  an  exe- 
cutor upon  a  bond  of  200/.  forfeited  for  payment  of 
100/.,  accept  the  principal,  or  perhaps  also  some  use, 
costs,  or  damage,  and  give  a  release  or  acquittance  of 
the  whole  forfeited  bond,  or  of  all  actions,  or  upon 
record  acknowledge  satisfaction  upon  judgment  had, 

(a)  P.  158,  edit.  1774. 
TOt.  in.  Y 
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1833,       this  is  a  wasting  of  so  much  as  the  penal  sum  is  more 

^i^S/^      than  is  received,  and  so  far  his  own  goods  stand  liable 
Penmngto*  t  i        •    .    -*  i_ 

v.  to  creditors  not  satisfied ;  and  so,  doubtless,  is  it  if  he 

Healet.      ^0  ^  gjve  Up  tjie  j)on(^  jjavjng  no  jut|gment  upon  it, 

though  he  neither  make  release  or  acknowledge  satis* 
faction."     Bac.  Abr.  tit.  Executors  (L)  is,  "  If  the 

.executor  releases  debts  due  to  a  testator,  this  shall 
charge  him  to  the  value  of  the  debt,  though  perhaps 
he  did  not  receive  near  so  much ;  so  if  he  releases  a 
cause  of  action  accruing  either  in  the  life-time  of  tes- 

'  tator  or  in  his  own  time  in  right  of  the  testator,  this 
will  be  a  devastavit."  Then  this  abandonment  of  all 
claim  to  the  debt  is  a  devastavit,  making  the  adminis- 
trator liable.  In  Kmveton  v.  Latham  (a),  Berkeley  J. 
held  that  the  giving  a  discharge  of  an  entire  bond,  viz. 
of  the  penalty  after  payment  of  principal,  interest,  and 
damages*  was  a  devastavit.  [  Bayley  B.  That  is  too 
strong  a  position  (6).]  Comyns's  Digest,  tit.  Adminis- 
tration (I  1)  is,  "  So  'tis  a  devastavit  if  an  executor  re- 
lease or  acquit,  the  bond  being  forfeited." 

[Bayley  B.  The  question  in  this  case  is,  Whether 
the  executor  is  chargeable  if  he  made  a  reasonable 
agreement  of  compromise,  and  got  all  he  could,  when 
in  all  probability  he  could  not  have  got  any  thing  else  ? 
The  cases  cited  apply  to  his  making  a  release  where 
it  is  not  reasonable  to  do  so.  Perhaps  they  do  not 
apply  where  a  release  is  given  after  payment  of  all 
that  is  really  due.]  This  must  be  determined  as  at  law, 
and  any  relief  must  be  in  equity.  Mr.  Williams,  in 
his  Law  of  Executors,  1108,  says,  "  Where  the  exe* 
cuter  delivered  up  a  bond  due  to  his  testator  and  took 
a  new  bond  with  surety  to  himself  for  the  debt,  it  was 
held  that  this,  though  not  a  conversion  in  law,  was  none 

(o)  Cro.  Car.  490. 

(6)  And  see  S.  C.  per  Brampston  C.  J.  and  Damport  C.  B.  Abo  Russell's 
case,  5  Rep.  27. 


in  thb  Third  Year  of  WILLIAM  IV. 


323 


in  equity ;  Armitage  v.  Metcalfe  (a).  The  executor's 
liability  at  law  is  there  admitted.  [Bayley  B.  The 
court  of  equity  would  send  the  question  of  reasonable 
compromise  for  trial  by  a  jury.  In  Russell's  case  (6), 
the  court  held  a  release  by  an  infant  executor  should 
not  bind  him,  because  if  it  were  to  be  held  otherwise, 
it  would  be  a  devastavit.  [Bayley  B.  No  reasonable 
compromise  appears  there.  Is  there  any  case  where 
the  executor  has  been  held  liable  de  bonis  propriia, 
where,  after  taking  steps  to  enforce  payment  by  impri- 
soning the  debtor,  he  became  insolvent,  and  the  exe- 
cutor took  all  he  could  get  under  a  bona  fide  compro- 
mise ?]  An  executor  cannot  change  the  nature  of  his 
security ;  Cock  v.  Jemer  (c),  Blue  v.  Marshall  (d). 

Cur.  adv.  vtdt. 


1833. 

PfiMNINQTON 

V. 

HfiALET. 


Bayley  B.  afterwards  delivered  the  judgment  of 
the  court,  as  follows : 

The  question  in  this  case  arose  on  a  plea  of  plene 
administravit.  There  was  no  evidence  that  the  de- 
fendant had  actually  received  any  assets ;  but  it  was  con- 
tended that  he  was  liable  in  respect  of  having  com- 
promised the  demand  against  a  debtor  of  the  intestate, 
and  having  discharged  him  from  prison.  Executors 
and  administrators  are  chargeable  if  they  have  received 
assets,  or  if  assets  might  have  been  received  by  them ; 
also,  if  they  have  taken  a  new  security,  or  if  they  have 
given  a  release  for  a  debt ;  if,  in  fact,  they  have  changed 
the  nature  of  the  security,  or,  without  an  adequate 
cause,  have  disabled  themselves  from  suing  for  oc  ob- 
taining  debts  which  might  have  been  recovered.  Now . 
it  is  on  the  latter  ground  that  it  is  said  that  the  present 
defendant  is  chargeable.     The  facts  are  these :  Jones 


(a)  1  Chanc.  Cas.  74. 
(c)  Hobart,  66. 


(b)  Or,  Russell  v.  Prat,  5  Rep.  37. 
(<l)  3  P.  Wins.  38. 
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1833.  was  indebted  to  the  intestate.  The  present  defendant 
sued  him,  and  obtained  a  verdict  against  him  for  750/. 
Jones  moved  for  a  new  trial,  and  a  rule  nisi  was  granted. 

Healey.  Jones,  on  being  arrested  on  mesne  process  in  this  ac- 
tion, went  to  Lancaster  Castle,  and  remained  there 
from  the  spring  of  1826,  until  the  month  of  December 
in  the  same  year.  At  that  time  he  proposed  terms, 
and  those  terms  were,  that  he  should  be  liberated  on 
payment  of  the  sum  of  150/.,  and  the  administrator,  in 
the  exercise  of  his  discretion,  agreed  that  he  should 
be  so  liberated ;  all  that  was  received  was  150/.,  and 
the  expenses  of  the  administration  and  the  suit  ex- 
ceeded 000/.  The  plaintiff  contended,  that  the  libe- 
ration of  Jones  was  a  devastavit  in  the  defendant,  and 
made  the  defendant  answerable  to  the  extent  to  which 
Jones  was  answerable ;  and  he  cited  Brightman  v. 
Keighly  (a),  Cock  v.  Jemier(b)9  and  several  other 
authorities  in  support  of  that  position.  The  case  of 
Brightman  v.  Keighly  certainly  does  decide,  that  if 
an  executor  releases  a  debt,  he  admits  assets  to  the 
amount  of  such  debt ;  and  Periam  J.  gives  the  reason 
for  it,  "that  the  law  presumeth  he  has  received  so 
much  as  he  doth  release."  There  is  a  dictum  to  the 
same  effect  in  Hobart(c) ;  "  If  an  executor  release,  the 
debt  released  is  judged  assets  in  his  hands."  There 
are  many  other  cases  put  in  the  books,  but  they  are 
all  cases  in  which  there  was  an  actual  release,  and  in 
which  it  does  not  appear  that  the  executor  had  any 
reason  for  giving  the  release,  or  that  he  gave  it  upon 
an  honest  compromise.  This  is  a  case  in  which  the 
release  is  by  operation  of  law.  The  administrator  has 
here  adopted  the  course  most  likely  to  obtain  payment 
of  the  debt  by  pressure  and  suing  the  debtor;  and  I 
should  say,  that  it  would  be  monstrous,  if  the  law  were 

(o)  Cro.  Eliz.  43.  (6)  Hob.  66.  (c)  Ibid. 


Healey. 
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as  contended  for  on  behalf  of  the  plaintiff.  If  the  law  1833. 
were  as  contended  for.  an  executor  or  administrator  n 
must  either  keep  the  debtor  in  gaol  all  his  life,  or  be  _  v. 
liable  to  any  creditor  to  the  amount  of  the  debt ;  and 
not  only  to  any  creditor,  but  to  the  next  of  kin.  I 
have  looked  into  the  authorities,  and  can  find  none 
which  supports  so  monstrous  a  proposition ;  and  I 
should  be  sorry  if  I  had.  The  true  question  is  this — 
does  the  party  exercise  a  reasonable  and  honest  dis- 
cretion in  making  the  compromise  ?  If  so,  it  seems  to 
us  that  the  executor  is  protected,  not  only  by  going 
into  equity,  but  at  law.  The  general  rule  of  law  is, 
that  the  executor  is  accountable  for  all  which  he  has 
received,  or  which,  in  the  honest  discharge  of  his  duty, 
he  could  or  might  obtain.  Now,  in  this  case,  the  com- 
promise was  for  the  payment  of  150/.  Great  expenses 
had  been  incurred  exceeding  that  sum.  The  debtor 
had  lain  in  prison  a  considerable  time,  and  had  peti- 
tioned the  insolvent  court  for  his  discharge.  Then, 
if  the  administrator  could  extricate  himself  from  the 
responsibility  in  which  he  had  been  involved  by  the 
letters  of  administration,  and  could  reimburse  to  him- 
self the  costs  incurred,  it  seems  to  me  that  it  was  a  fair 
and  reasonable  compromise.  If,  in  this  case,  the  plain- 
tiff had  been  disposed  to  take  the  opinion  of  the  jury 
on  the  question,  whether  the  compromise  was  or  was 
not  fair  or  reasonable,  the  learned  judge  was  ready  so 
to  leave  it;  but  I  think,  looking  at  the  evidence,  that 
no  jury  would  have  considered  it  unfair  or  unreason- 
able. There  is  a  good  reason  why,  in  many  cases,  the 
taking  a  new  security  should  render  the  executor  liable. 
In  many  instances  it  extinguishes  the  original  debt,  and 
is  a  quasi  payment  to  the  executor ;  and  in  many  cases, 
on  the  death  of  the  personal  representative,  the  right 
to  sue  would  go  in  a  different  channel.  The  adminis- 
trator de  bonis  non  would  be  the  person  to  sue  xm  the 
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1838.       original  bond,  and  the  executor  of  the  administrator 
Pbhnihoton  on  the  new  one.    We  are  therefore  of  opinion  that  the 
v.  administrator  in  this  case  has  not  rendered  himself 

m 

liable,  and  consequently  that  this  rule  should  be  dis- 
charged. 

Vaughan  B.  concurred. 

Gurney  B. — In  Kniveton  v.  Latham  (a),  three  of 
the  justices  out  of  the  twelve  held,  that  the  release  by 
the  executor,  upon  receipt  of  the  principal  money  and 
interest,  was  not  a  devastavit;  and  on  this  ground, 
that  what  the  executor  had  done  was  no  more  than 
what  in  justice  and  equity  he  ought  to  have  done. 

Rule  discharged. 

» 

(a)  Cro.  Car.  490. 


Adams  against  Grane  and  Osborne. 

Goods  depo-  THROVER  for  beds  and  other  household  effects. 
premises  of  an  The  plAintiflTf  a  wholesale  bed  manufacturer  and 
auctioneer  for   dealer  in  furniture,  sent  the  goods  in  question  to  the 

the  purposes  f  -  .  . 

of  sale,  are  pri-  8aie  rooms  ot  one  Mott)  an  auctioneer,  tor  sale,  on  com- 
vileged  from     mission  at  an  auction  then  advertised  by  bills,  &c.  and 

being  distrain-  J 

ed  for  the  rent  stuck  up  in  the  neighbourhood,  to  be  about  to  take 
mises?C  pre"     place  under  an  assignment  for  the  benefit  of  creditors. 

The  rooms  were  situate  on  the  lower  floor  of  a  house 
in  New  Bridge  Street,  Blackfriars,  let  by  the  de- 
fendant Osborne  to  one  Armstrong,  who  had  fitted  up 
that  part  of  it  for  the  purpose  of  letting  to  auctioneers 
to  hold  their  sales  in.  "  Armstrongs  Auction  Rooms" 
being  painted  on  the  outside,  Mott  hired  the  rooms  of 
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Armstrong  for  a  week  for  the  purpose  of  holding  the       1833. 
above  sale  io  them.    The  goods  were  deposited  on  a      ^Z"^J 
Saturday,  and  on  Monday,  while  on  view,  they,  with  v. 

.many  other  articles  sent  by  other  manufacturers,  were  ix^tL 
distrained  for  rent  previously  due  from  Armstrong  to 
the  defendant  Osborne.  At  the  trial  before  Vaughan  B. 
at  Guildhall  in  this  term,  the  plaintiff  was  nonsuited, 
with  leave  to  move  to  enter  a  verdict  for  the  value  of 
the  goods,  if  the  court  should  be  of  opinion  that  the 
action  could  be  maintained,  and  that  the  goods  depo- 
sited as  above  were  privileged  from  distress. 

John  Evans  having  obtained  a  rlile  accordingly, 

Plait,  Follett,  and  Channelliox  the  defendants,  showed 
cause.  The  question  is,  whether  the  goods  of  a  third 
person  deposited  for  sale  on  the  premises  of  an  auc- 
tioneer are  privileged  from  distress  for  rent  due  for 
those  premises  ?  The  general  rule  being,  that  a  land- 
lord has  a  right  to  distrain  whatever  chattels  he  finds 
on  the  demised  premises,  whether  in  fact  belonging 
to  his  tenant  or  a  stranger,  unless  they  fall  within 
some  of  the  privileges  acknowledged  to  protect  par- 
ticular articles  from  distress  (a) ;  it  is  for  the  plaintiff 
to  establish  that  the  present  distress  falls  within  some 
such  exception.  A  privilege  from  distress  has  been 
hitherto  allowed  to  goods  deposited  with  particular 
persons  for  the  public  convenience  and  security  of 
trade  in  general,  as  in  the  cases  of  goods  at  an  inn,  or 
in  the  hands  of  a  factor,  or  of  a  carrier  during  a  jour- 
ney ;  but  it  has  never  been  extended  to  goods  sent  for 
the  purposes  of  particular  trades,  or  why  should  not 
carriages  standing  at  livery  be  privileged,  which  would 

(a)  Com.  Dig.  tiL  D(*rm,  (fi.  1.) ;  3  BUu  C.  8,  and  t  T.  R.  601 ;  4  T.  R. 

tt&>  Bqttow,  1500 ;  Salkeld,  250 ;  S  firod.  &  B.  79. 
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1833.  t>e  contrary  to  Francis  v.  Wyatt  (a).  [Bay ley  B.  Part 
of  the  ground  of  that  decision  was,  that  the  carriage 
was  put  up  in  the  coach-house  for  a  permanency,  and 

Grame  that  its  owner  was  therefore  occupying  the  coach-house 
as  an  under-tenant  for  a  year  (6).]  Taking  this  as  a  ware- 
room  the  same  reasoning  would  apply  here.  [Bay ley  B. 
Livery-stable  keeping  is  not  more  a  public  trade  than 
that  of  an  auctioneer.  In  Wood  v.  Clarke  (c)  the 
frame  sent  by  the  manufacturer  to  bis  workman's  house 
to  work  up  goods  on  was  held  not  privileged  from  dis- 
tress, because  such  a  privilege  was  not  considered  ne- 
cessary for  the  protection  of  trade  taken  in  its  public 
and  large  sense.  The  authorities  are  there  collected, 
and  Co.  Lit.  47  a,  3  Bla.  C.  8,  there  stated  at  length, 
rest  on  the  same  reasons.  This  privilege  is  only  al- 
lowed to  exist  where  to  withhold  it  would  affect  the 
public  convenience  in  a  serious  manner.  Therefore,  as 
in  common  life,  goods  must  be  sent  to  market  for  sale, 
corn  to  be  ground,  cloth  to  be  made  up,  horses  to  be 
shod,  &c.  such  chattels  are  protected  from  distress  at 
those  various  places  in  order  to  prevent  the  inconve- 
nience of  having  such  works  done  at  home  (d).  Black* 
stone  says,  that  the  common  presumption  is,  that  the 
corn  at  a  mill  belongs  not  to  the  miller  but  his  cus- 
tomers. This  however  is  not  the  sole  ground  of  the 
privilege,  for  the  similar  presumption  which  arises  as 
to  carriages  at  a  livery-stable  has  not  prevailed.  In 
Gilman  v.  Elton  (e)  goods  of  a  principal  on  a  factor's 
premises  were  held  privileged  from  distress  for  rent 

(a)  Bit.  R.  483 ;   3  Burr.  1498. 

(6)  See  the  argument  of  Serjeant  Nares,  3  Burr.  1499 ;  and  of  BUchsUmt, 
S.  C.  Bla.  Rep.  484. 

(c)  1  Tyr.  314. 

(d)  See  per  Blachtone  arguendo,  Fnncit  v.  Wyatt,  1  H.  Bla.  484. 

(e)  3  Br.  &  B.  75. 
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due  from  the  factor  for  those  premises ;  but  though       1833. 

» 

factors  may  be  necessary  for  the  purposes  of  inter- 
national commerce,  auctioneers  are  not  so  for  those  of 
domestic  trading  or  sales  of  goods.  In  that  case  PAAVt 
Dallas  C.  J.  adopts  what  Ashurst  J.  thus  said  in  Gor- 
ton v.  Falkner (a):  " The  foundation  of  this  principle 
is,  that  as  the  landlord  is  supposed  to  give  credit  to  a 
visible  stock  on  the  premises,  he  ought  to  have  recourse 
to  every  thing  which  he  finds  there ;"  and  in  another 
place,  "  the  exceptions  out  of  the  general  rule  are  all  of 
them'  tending  to  the  benefit  of  trade  and  commerce 
and  general  advantage/'  To  which  the  chief  justice 
adds,  "  The  rule  was  evidently  founded  not  on  natural 
but  artificial  arrangements."  Park  J.  says,  that  the 
language  of  Lord  Holt,  in  Gisbourn  v.  Hurst  (6),  shows 
that  the  exception  was  not  established  for  the  benefit 
of  the  individual  but  of  trade  in  general ;  he  (Lord 
Holt)  extends  it  to  goods  to  be  carried,  wrought,  or 
managed ;  and  are  not  goods  placed  in  the  hands  of  a 
factor  to  be  managed?  Both  the  other  judges  rest 
their  decisions  on  the  advantage  of  trade  in  general. 
The  privilege  is  said,  in  Gisbourn  v.  Hurst,  to  extend 
to  goods  sent  to  be  "  managed."  That  word  will  be 
cited  as  applicable  to  the  present  case,  but  Gilman  v. 
Elton  proceeded  on  the  necessity  to  afford  protection 
to  trade  in  a  more  extended  sense.  There  is  nothing 
in  this  case  to  show  that  the  privilege  claimed  is  re- 
quisite on  that  ground.  [Lord  Lyndhurst  C.  B.  In 
Simpson  v.  Hartopp  (c),  the  chief  justice  Willes  adopts 
the  language  of  Gisbourn  and  Hurst,  saying  that  things 
delivered  to  a  person  exercising  a  public  trade  to  be 
carried,  wrought,  worked  up,  or  managed  in  the  way 
of  his  trade  or  employ,  were  not  distrainable  at  com- 
mon law.    And  in  Gilman  v,  Elton  the  word  "  ma- 

(a)  4  T.  R.  568.  (6)  Salk.  249.  (c)  Willes,  516; 
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naged"  is  held  to  apply  to  the  employment  of  a.factor.] 
That  construction  was  there  given  to  the  word  for  the 
sake  of  trade  in  general,  but  it  has  not  received  it  else- 
where.   [Bayley  B.  Many  cases  show  that  the  exemp- 
tion exists  where  goods  are  sent  to  particular  places  to 
be  sold,  e.  g.  to  markets  (a).    Lord  Lyndhurst  C.  B. 
What  is  the  distinction  between  a  factor  and  an  auc- 
tioneer ?  The  general  description  of  a  factor  is  a  person 
who  receives  goods  into  his  custody  for  the  benefit  of 
another,  in  order  to  sell  them  for  that  other.   Does  the 
mode  of  selling  used  by  an  auctioneer  form  the  subject 
of  distinction  ?     The  difference  between  a  factor  and  a 
broker  is,  that  the  first  is  in  possession  of  the  goods, 
while  the  other  is  a  mere  medium  of  communication 
between  the  buyer  and  seller,  the  goods  remaining  in 
the  seller's  hands  till  received  by  the  buyer.    If  an 
auctioneer  sells  my  goods  on  my  premises,  but  has 
never  had  possession  of  them,  he  may  be  only  a  broker, 
but  is  otherwise  if  he  has.      Bayley  B.  A  broker  is  a 
mere  agent  without  possession,  but  the  object  of  both 
factor  and  auctioneer  is  to  offer  goods  personally  to 
the  sight  of  the  buyer,  and  to  bring  him  and  the  seller 
together.] 

Besides,  the  privilege  from  distress  originated  in  the 
common-law  obligation,  under  which  persons  exercis- 
ing public  trades,  e.  g.  innkeepers,  carriers,  tailors,  and 
smiths,  were  bound  to  take  in  goods  sent  to  them  for  the 
purposes  of  such  trades  (6).  A  livery-stable-keeper  not 
being  bound  to  receive  the  carriage,  it  was  held  to  be 
distrainable,  Francis  v.  Wyatt.  From  Roll.  Ab.  DU- 
tressy  668,  pi.  12.  and  Co.  Lit.  47  a.  the  reason  of 
privilege  from  distress  appears  to  be  that'  the  goods 


(a)  1  Roll.  Ab.  668,  pi.  11,  Co.  Lit.  47  a. 

(6)  See  Year  Book,  22  Edtv.  4, 49,  cited  3  Burr.  1499 ;  Bro.  Abr.  DU- 
trtu,  pU  56,  Brim  C.  J.  251,  pi.  66. 
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are  protected  for  the  benefit  and   maintenance   of 
trade,  as  they  are  at  the  hostry,  smith's  shop,  &c.  by 
authority  of  law.    The  innkeeper's  right  of  lien  on  a 
horse  for  his  keep  arose  in  like  manner  (a).    For  this  M^jJnother. 
reason,  as  the  livery-stable-keeper  is  not  bound  to 
receive  a  carriage,  it  was  held  distrainable  on  his  pre- 
mises, being  received  there  on  a  private  contract; 
Francis  v.  Wyatt.    Nor  was  the  auctioneer  bound  by 
any  obligation  of  law  to  sell  these  goods,  but  reserved 
them  on  a  private  contract ;  a  distinction  clearly  shown 
by  Popkam  C.  J.  in  the  case  of  De  Hosteler  (6).    In 
every  case  of  allowing  this  privilege  before  Oilman  v. 
£lton>  the  old  common  law  rule  was  adhered  to,  and 
the  party  in  possession  of  the  goods  was  compellable  to 
receive  them  and  had  a  lien.    [Bay ley  B.  That  dis- 
tinction runs  through  all  the  cases  before  Gilman  v. 
Elton,  and  before  that  case  the  old  common  law  rule 
prevailed,  that  a  landlord  has  a  right  to  distrain  all 
goods  found  on  the  premises.    Lord  Lyndhurst  C.  B. 
Thompson  v.  Mashiter{c)  established  that  goods  landed 
on  a  wharf  and  deposited  in  a  warehouse  thereon 
by  the  consignee,  a  factor,  for  sale  at  a  convenient 
opportunity,  are  not  distrainable  for  rent  due  for  the 
wharf  and  warehouse.]    That  case  merely  followed 
Gilman  v.  Elton,  which  was  expressly  grounded  on 
the  fact  found  in  the  case,  vis.  being  in  the  usual  course 
of  a  public  trade,  and  does  not  interfere  with  the  old 
rule.    This  transaction  does  not  appear  to  have  been 
in  the  usual  course  of  trade,  or  for  its  general  benefit. 
[Bayley  B.    There    is    no  such   trade   as  a  man's 
opening  a  shop  for  sale  of  goods  and  being  bound  to 
sell  every  thing  brought  to  him.   The  present  is  in  the 
usual  course  of  an  auctioneer's  business.  Though  a  lien 
may  not  exist  or  may  be  taken  away,  the  privilege  from 

(•)  14  Vtner,  4S8.       (6)  Popham,  66.  (t)  1  Bins.  tfr*. 
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1833.  distress  may  remain.  Thus  if  I  send  corn  to  a  mill  to 
be  ground  within  two  months  on  a  contract  to  pay  for 
the  grinding  at  the  end  of  that  time,  it  would  not  be 

Grains       distrainable,  but  the  lien  would  be  gone.]  Nevertheless 
the  right  to  lien  and  that  of  exemption  from  distress 
rest  on.  the  same  origin,  viz.  the  original  compulsion  on 
certain  public  trades  to  receive  goods  to  be  "  carried, 
wrought,  worked  up,  or  managed."       But  here  the 
auctioneer  represented  the  goods  sold  as  being  the 
property  of  a  person  residing  on  the  premises.     If 
a  true  statement,  the  distress  is  legal;  if  false,  it  is  like  a 
mock  auction  and  a  fraud,  which  ought  to  divest  any 
right  to    the  privilege  claimed.      [Bayley  B.    How 
does  the  plaintiff  who  sends  his  goods  to  be  sold  know 
it  is  a  mock-auction?]     The  auctioneer  acts  not  as  a 
person  carrying  on  a  trade,  but  as  an  agent  for  the 
seller.    [Lord  Lyndhurst.  The  selling  several  persons' 
goods  at  one  sale  does  not  make  it  a  mock-auction. 
The  plaintiff  might  have  asked  when  an  auction  would 
take  place  and  have  sent  his  goods.    One  sort  of  mock- 
auction  is  where  puffers  appear  to  bid,  but  no  real 
bidding  takes  place ;  another,  where  an  empty  house 
is  taken  in  order  to  receive  furniture  which  is  after- 
wards intended  to  be  sold  as  the  genuine  furniture 
fitted  and  belonging  to  that  house.     But  supposing 
this  to  be  the  case  of  an  ordinary  factor,  would  his 
misrepresentation  of  the  quality  of  the  goods  which  he 
was  authorized  to  sell,  deprive  them  of  their  acknow- 
ledged exemption  from  distress?  Any  impression  which 
might  have  arisen  from  reading  the  notices  of  sale 
that  this  furniture  actually  belonged  to  the  premises, 
would  have  been  removed  by  reading  "  Armstrong's 
auction  rooms"  over  the  door,  and  seeing  a  quantity  of 
newly-manufactured  furniture  there. for  sale.]   GiUman 
v.  Elton  went  beyond  the  former  cases  for  the  benefit 
of  trade.  It  was  not  meant  to  be  extended  in  Thompson 
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v.  Mas fitter ;  nor  does  an  auctioneer  carry  on  trade  so        1833. 
as  to  be  within  the  spirit  of  the  rule  respecting  the  old 
and  public  trades  of  innkeepers,  &c. 


John  Evans  and  J.  Jervis  contrd,  were  stopped  by 
the  Court. 

Lord  Lyndhurst  C.  B. — I  am  of  opinion  that  these 
goods  are  not  liable  to  distress.  In  Gittman  v.  Elion(a) 
it  was  decided  by  the  court  of  Common  Pleas,  that 
goods  sent  to  a  factor  to  be  sold  are  protected  from 
distress  for  rent  due  from  the  factor.  Nothing  turns  on 
the  circumstance  of  the  consignor  living  at  a  distance, 
for  goods  delivered  to  a  factor  living  in  the  same  town 
with  the  owner  or  manufacturer,  would  be  equally  pro- 
tected when  in  possession  of  the  factor  for  the  purposes 
of  sale.  The  present  is  the  case  of  an  auctioneer. 
What  is  a  factor?  A  factor  receives  the  goods  of 
others  for  the  purpose  of  selling  them  on  account  of 
the  owner,  receiving  commission  for  so  doing.  What 
is  an  auctioneer?  An  auctioneer  receives  goods  of 
others' for  the  purposes  of  sale,  for  the  benefit  of  the 
owners  of  those  goods,  and  receives  compensation  for 
his  trouble.  The  reasoning  applicable  to  the  cake  of 
an  ordinary  factor  applies  equally  to  that  of  an  auc- 
tioneer, and  the  different  modes  of  sale  make  no  dif- 
ference. But  it  was  said  that  this  was  not  the  ordinary 
course  of  business  of  an  auctioneer,  because  it  was  not 
usudl  for  an  auctioneer  to  sell  the  goods  of  others  on 
his  own  premises,  but,  on  the  contrary,  it  was  his  busi- 
ness to  go  on  his  employer's  premises  to  sell  the  goods 
there.  This  seems  to  me  to  be  an  entire  mistake. 
Every  one  must  have  seen  that  in  this  vast  city  the 
-most  precious  works  of  art,  of  painting  and  sculpture, 

(a)  3  Brod.  &  B.  75. 
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1888.  as  well  as  other  property  of  every  description,  is  depo- 
sited on  the  premises  of  auctioneers  for  the  purposes 
of  sale.    The  course  of  dealing  in  this  case  has  been 

Grams  that  long  established  between  similar  parties  for  their 
mutual  benefit  and  convenience.  But  it  was  also  said 
that  there  was  in  this  case  something  like  fraud,  from 
a  false  representation  that  the  goods  sent  to  the  auc- 
tioneer for  sale  were  goods  which  had  been  assigned 
over  for  the  benefit  of  creditors ;  and  that  in  conse- 
quence of  this  false  representation  the  goods  were  not 
protected.  Now  whatever  might  be  the  consequence  of 
that  representation  of  the  auctioneer  if  it  was  false,  yet 
so  far  as  relates  to  any  contract  between  him  as  agent 
of  a  vendor  and  a  party  purchasing  on  the  faith  of 
that  representation,  it  does  not  appear  to  me  that  it  can 
affect  a  case  like  the  present,  where  there  was  no  con- 
tract between  the  owner  of  the  goods  and  the  landlord 
of  the  premises.  There  is  no  weight  in  that  objection. 
The  question  is  thus  brought  to  Gillman  v.  Elton, 
the  grounds  of  which  case  have  been  uniformly  acted 
on  since,  and,  in  my  opinion;  ought  to.  govern  the 
present  case.  I  am  therefore  of  opinion  that  these 
goods  were  not  liable  to  the  distress,  and  that  this 
rule  should  be  made  absolute. 

Bayley  B. — I  am  of  the  same  opinion.  The  first 
question  is,  whether  the  goods  in  the  custody  of  an 
auctioneer  on  his  premises,  are  or  are  not  privileged 
from  liability  to  distress  for  rent  due  from  him  for  his 
auction  rooms,  and  I  am  of  opinion  that  they  are;  and 
I  think  that  they  are  so  privileged  for  the  convenience 
of  trade  and  the  general  benefit  of  the  public.  The 
exemption  of  many  articles  from  distress  has  been  esta- 
blished for  a  very  considerable  length  of  time.  Coke, 
in  his  commentary  on  Littleton,  treats  of  it  as  being 
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well  known  at  that  time,  and  speaks  of  its  principle  as       1888. 
being  established  for  the  benefit  and  protection  of  trade. 
One  of  the  instances  he  gives  is  that  of  "  goods  going 
to  a  fair  or  market."    Why  are  such  goods  to  be  pri-      Grane 
vileged?    Because  interest  reipublicae  to  bring  buyers 
and  sellers  together  at  fixed  places,  where  goods  may  be 
brought  for  the  purposes  of  sale  and  exchange.    It  is 
highly  beneficial  to  the  manufacturer  of  goods  and  the 
handicraftsman  to  have  some  place  of  a  public  resort, 
where,  after  having  made  goods  up  on  their  own  pre* 
mises,  they  may  afterwards  dispose  of  them  to  better 
advantage  than   the  situation  of  their  own  working 
places  would,  in  all  probability,  admit  of.    They  are 
encouraged  therefore  to  manufacture  by  the  ensuring 
them  the  probability  of  a  sale  in  public  places,  where 
purchasers  from  time  to  time  resort  in  great  numbers. 
This  privilege,  therefore,  is  of  great  importance  to  the 
owners  of  goods,  who  should  not  be  exposed  to  the  risk 
of  losing  them  from  the  default  of  the  parties  on  whose 
premises  they  may  be  deposited  for   that  purpose. 
The  privilege  has  from  time  to  time  been  increased  in 
extent,  according  to  the  new  modes  of  dealipg  esta- 
blished between  parties  by  the  change  of  times  and 
circumstances,  one  of  which  modern  modes  of  dealing 
is  the  case  of  a  factor.    I  cannot  fail  to  approve  the 
observation  which  Mr.  Justice  Blackstane  has  made 
in  bis  Commentaries,  that  the  exemption  from  liability 
to  distress  in  a  case  of  this  sort  occasions  no  hardship, 
because  the  privilege  is  generally  applicable  to  goods 
which  no  man  could  possibly  suppose  to  be  the  pro- 
perty of  the  individual  from  whom  the  rent  was  due. 
The  rent  is  due  from  the  person  who  acts  as  auctioneer 
or  factor,  not  being  the  party  who  sends  the  goods  to 
the  demised  premises  for  the  purpose  of  sale.    So  that 
if  the  goods  of  a  third  person  are  seiaed,  they  would  be 
so  seized  not  from  the  man  who  covenanted  to  pay  the 
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1832.       rent,  but  from  a  stranger;  so  that  it  would  in  fact  be 
enforcing  the  payment  of  the  debt  of  one  man  by  taking 
the  goods  of  another.    The  case  of  a  factor  is  strongly 
?*ANE.       analogous  to  that  now  in  question,  and  the  cases  of 

and  Another.  °  ^ 

Thompson  v.  Mashiter  and  Oilman  v.  Elton  settle* the 
point  that  the  goods  of  a  principal  on  the  premises  of 
a  factor  are  exempted  from  distress  for  rent  issuing 
out  of  the  premises  in  which  they  are  so  deposited. 
The  case  of  this  privilege  on  a  factor's  premises  is 
indeed  stronger  than  the  present  of  an  auctioneer,  for 
goods  are  usually  deposited  for  a  longer  time  at  the 
warehouses  of  factors  than  at  an  auction  room.  Why 
are  they  protected?  Because  interest  reipublicse  that 
goods  should  find  their  way  to  a  factor's  premises, 
which  are  a  place  of  public  resort  for  particular  species 
of  goods,  which  are  more  likely  to  meet  a  sale  there 
than  on  the  premises  of  the  owner  or  manufacturer. 
Now  what  is  an  auctioneer?  In  substance  only  a  spe- 
cies of  factor.  But  whether  that  is  so  or  not,  his  bu- 
siness has  the  effect  of  bringing  together  buyer  and 
seller.  The  seller  may  wish,  and  in  many  cases  may 
find  it  necessary,  from  the  situation  of  his  own  premises 
at  a  place  of  no  great  resort,  or  from  their  value  or 
other  circumstances,  that  goods  produced  there  should 
be  sent  to  a  place  where  the  public  have  the  oppor- 
tunity of  viewing  and  buying  them.  The  public  reap 
the  advantage  of  seeing  and  comparing  a  variety  of 
articles,  and  of  buying  them  at  a  more  moderate  rate, 
on  account  of  the  competition  in  such  a  place ;  while 
the  seller  has  the  opportunity  of  bringing  his  goods  to 
an  almost  certain  market.  In  truth,  the  auctioneer  is 
the  medium  by  which  the  seller  and  buyer  are  brought 
together,  and  that  seems  to  me  to  be  one  of  the  foun- 
dations on  which  this  privilege  ought  to  be  allowed. 

But  it  is  said  that  if  goods  in  the  hands  of  an  auc- 
tioneer may  in  general  be  protected,  yet  that  these 
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goods  ought  not  to  be  so  protected,  because  it  was  1833. 
a  mock  auction.  But  how  is  it  such?  It  is  said  to  be  Adams 
such  because  it  is  described  in  a  handbill  as  an  auction       _  v- 

*  Orasie 

taking  place  for  the  benefit  of  creditors,  under  an  and  Another, 
assignment  or  bill  of  sale.  But  is  that  a  mock  auction 
where  the  party,  as  in  this  instance,  intending  and 
trying  to  sell  his  goods,  does  really  and  effectually  sell 
them  ?  There  is  no  evidence  that  the  owner  of  the 
goods  knew  of  the  handbill  or  its  contents ;  but  that  is 
a  question  between  the  owner  of  the  premises  and  the 
owner  of  the  goods ;  and  though  puffing  may  vacate 
the  contract  between  the  buyer  and  seller  at  an  auc- 
tion, it  will  not  take  away  the  exemption,  which,  gene- 
rally speaking,  the  law  would  confer  on  goods  thus 
deposited. 

It  was  suggested  by  Mr.  Follett  that  if  this  case 
was  to  be  considered  as  depending  on  a  question  of 
public  convenience,  the  defendant  ought  to  have  taken 
the  opinion  of  a  jury  upon  it  in  each  particular  case* 
But  I  am  of  opinion  that  it  is  in  every  case  a  pure 
matter  of  law  to  be  decided  by  the  court  upon  general 
principles,  and  not  on  isolated  cases.  On  the  ground 
of  public  convenience  I  am  of  opinion  that  these  goods 
were  privileged  from  being  distrained  for  rent,  and  that 
the  rule  should  be  made  absolute. 

Vaughan  B. — I  am  of  the  same  opinion.  As  a  first 
principle,  all  goods  found  on  the  demised  premises, 
which  are  not  affixed  to  the  freehold,  are  primd facie 
liable  to  be  distrained  for  rent  AH  the  exceptions 
engrafted  on  this  rule  are  to  be  found  collected  in 
Simpson  v.  Hartopp  (a),  and  among  the  absolute  ex- 
ceptions is  that  in  question.  The  instances  put  by 
C.  B.  Gilbert  (6),  and  taken  from  Coke  on  Littleton, 

(a)  Willes,  51*.  (b)  Gilbert  on  Distresses,  35. 

vol.  in.  z 


Adams 
v. 


338  CASES  in  HILARY  TERM 

1833.  47  a.  are  only  mentioned  by  way  of  illustrating  the 
principle,  and  not  as  enumerating  the  whole  of  the 
cases  to  which  it  may  be  extended.     Then,  what  is  the 

Grane       rule?     It  was  laid  down  in  Gisbourn  v.  Hirst  on  the 
principle  I  have  alluded  to,  and  has  been  recognized  as  a 
guide  in  all  the  cases  which  have  since  arisen  in  West- 
minster Hall.     The  words  "  carried,  wrought,  worked 
up,  or  managed  in  the  way  of  trade  or  employment/1 
ought  not  to  be  scanned  with  critical  nicety,  but  should 
rather  be  read  in  a  large  sense,  for  the  benefit  of  trade. 
A  wharfinger,  perhaps,  does  not  "  manage"  goods,  ex- 
cept you  take  his  business  as  dealing  with  them  in  the 
order  of  his  trade  and  employment.    It  was  argued  by 
Mr.  Follett  that  the  privilege  from  distress  while  on  the 
premises,  depended  on  the  obligation  of  the  owners  of 
those  premises  to  receive  the  goods  to  be  carried, 
,» wrought,  or  managed,  and  that  that  obligation  gave 
the  latter  a  lien  on  the  goods.     But  it  is  unimportant 
at  the  present  period  to  inquire  what  was  the  founda- 
tion of  the  privilege,  for  though  its  origin  may  be  so 
remote  as  to  be  doubtful,  it  is  now  laid  down  that  the 
exemption  exists  for  the  benefit  of  trade  and  public 
convenience.     The  case,  therefore,  seems  to  me  to  fall 
within  all  the  cases.     They  were  cited  and  much  con- 
sidered in  Wood  v.  Clarke,  which  again  recognizes  the 
principle  I  have  alluded  to.    I  should  have  great  diffi- 
culty in  saying  that  there  is  any  difference  between 
this  case  and  that  of  a  factor  with  whom  goods  are 
also  deposited  for  sale.    I  do  not  say  that  an  auctioneer 
is  a  warehouseman;    though  in  practice  goods  are 
kept  by  an  auctioneer  at  a  charge  for  warehouse  room 
till  sold.     How  he  was  here  paid  does  not  appear,  but 
that  these  goods  were  deposited  on  the  premises  for  sale, 
in  the  way  of  Mott's  general  employ  as  an  auctioneer. 
It  is  for  the  public  convenience  that  facilities  of  this 
kind  should  be  afforded.     Whether  the  goods  of  one 
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man  or  many  were  deposited  on  the  premises  for  sale  1833. 
makes  no  difference  as  to  the  exemption,  even  if  it 
could  for  an  instant  be  supposed  to  show  any  fraud.  "  v. 
And  the  landlord  cannot  suppose  that  the  auctioneer  P?Ali/L 
is "  managing"  these  goods  as  his  own! 

GurneyB.  concurred. 

Rule  absolute. 


Doe  on  the  several  demises  of  William  Phillips,  John 
Jones,  and  Lewis  Morris,  against  Evans  and  Lloyd. 

TjVECTMENT  for  premises  in  Lhnarthen,  Cardi-  proceedings 
ganshire.    The  following  facts  appeared  at  the  ^^t "ITrt 
trial  at  the  last  Cardiganshire  assizes,  before  Alderson  J.  while  l  G.  4. 
In  1794,  the  premises  in  question  were  mortgaged  by  force,  may  be 
the  persons  then  seised  in  fee  by  appointment  and  Proved  by  pro- 

*  £  r\  ducing  cer- 

demise  for  a  long  term  of  1000  years.     In  1797  David  tified  copies 
Janes,  afterwards  an  insolvent,  and  father  of  John  J^^J1 
Jones,  one  of  the  lessors  of  the  plaintiff,  obtained  the  proved  to  be 
premises  for  250/.,  and  they  were  by  lease  and  release  poking  to  be^" 
of  the  1st  and  2d  June  1797,  conveyed  to  him  in  fee,  signed  by  the 

i_  #»     *\*\*\  •  i  r   w     officer,  that 

the  term  of  1000  year£  being  assigned  to  one  John  being  the 
Moses  to  attend  the  inheritance.    David  Jones,  on  his  mo.te  P1?"  „ 

scribed  by  7 

marriage  in  1807,  settled  the  premises  on  himself  and  G.  4.  c.  57. 
his  wife  for  their  lives,  and  after  their  decease  on  their  ™y™v  ^ 
first  and  other  sons,  &c.     The  lessor  of  the  plaintiff  signature  of 
John  Jones  is  their  eldest  son,  David  Jones  being  im-  reqUired  by  i 
prisoned  under  a  ca.  sa.  in  August  1820.     On  the  0. 4.  c.iip. 

r  &  Semble,  that 

1G.  4.c  119. 
s.7.  is  directory  only  in  respect  to  the  proceedings  before  selling  the  insolvent's  estate. 
Semble,  that  where  the  cestui  que  trust  of  a  term  vested  in  a  trustee  on  trust  to  at- 
tend the  inheritance  is  owner  of  the  inheritance,  the  term  may,  by  29  C.  2.  c.  S.  s. 
10.  be  seized  under  a  fi.  fa.  against  such  cestui  que  trust. 

it    M 
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1833.  29  December  following  he  petitioned  for  his  dis- 
charge under  the  insolvent  debtors'  act,  and  executed 
the  usual  assignment  to  Mr.  Dance,  the  provisional 

Evans  assignee,  and  also  made  out  and  subscribed  his  sche- 
dule. On  25  August  1821,  he  was  discharged 
under  the  insolvent  act.  On  6  November  1828,  Dance 
executed  the  usual  assignment  to  David  Evans,  a  cre- 
ditor of  the  insolvent.  A  recovery  of  the  premises 
having  been  suffered,  David  Evans  sold  the  insol- 
vent's life  estate  on  the  13  July  1830,  to  his  eldest 
son  John,  the  lessor  of  the  plaintiff,  for  674/.,  and  con- 
veyed it  to  him  by  indentures  dated  11  and  13  Dec. 
1830.  By  indentures  of  14  and  15  December  1830, 
John  Jones  one  of  the  lessors  of  the  plaintiff,  the  insol- 
vent David  J  ones  and  his  wife,  joined  in  a  mortgage  to 
Morris,  another  lessor  of  the  plaintiff,  to  secure  1500/. 
and  interest  then  advanced  by  him.  On  the  20th 
October  1830,  letters  of  administration  to  the  effects  of 
John  Moses,  the  assignee  in  1797  of  the  residue  of  the 
term  of  1000  years,  were  granted  to  Thomas  Jones 
otherwise  Moses,  his  son  and  one  of  his  next  of  kin. 

On  the  15th  December  1830,  the  said  Thomas  Jones 
otherwise  Moses  assigned  the  premises  for  the  residue 
of  the  term  of  1000  years  to  the  lessor  of  the  plaintiff, 
Phillips,  in  trust  for  said  Morris,  and  after  redemp- 
tion by  payment  of  the  mortgage  money,  to  the  joint 
appointment  of  the  said  John  Jones  and  his  mother, 
and  in  default  thereof  to  attend  the  inheritance.  The 
proceedings  in  the  insolvent  court,  viz.  the  petition 
for  discharge  of  the  insolvent,  the  assignment  of  his 
estate  to  Dance  as  provisional  assignee,  and  his  assign- 
ment to  David  Evans  as  general  assignee,  were  proved 
by  certified  copies  .under  seal  of  the  insolvent  court. 
Evidence  was  given  that  it  was  the  seal  of  the  court. 
Next  were  proved  by  like  certified  copies,  the  schedule, 
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the  justices'  adjudication  (a)  of  David  Jones  being  en-       1833. 

titled  to  the  benefit  of  the  act,  and  the  certificate  of     V^*^/ 

issuing  the  order  for  his  discharge  to  the  gaoler  of  v. 

Cardigan  gaol.  j rIAllfu 

°       °  and  Another. 

For  the  defendant,  E.  V.  Williams  contended,  that  the 
insolvent  proceedings  were  not  properly  proved  ac- 
cording to  1  G.  4.  c.  119.  s.  46.(6)  and  therefore  that 
the  legal  estate  being  in  the  trustee  for  David  Jones 
of  the  term  of  1000  years,  that  term  might  be  taken 
under  an  execution  against  David  Jones.  He  then 
proved  the  minutes  of  a  judgment,  elegit,  and  inquisi- 
tion thereon  against  him  in  1826. 

He  submitted  that  though  a  moiety  of  the  premises 
might  be  recovered  by  Phillips,  the  other  lessors  of 
the  plaintiff  claiming  under  the  insolvent  proceedings 
could  not  recover.  He  also  urged  that  no  notice  of 
sale,  or  sale  to  John  Jones,  within  two  months  after  the 
assignment  or  by  auction  had  been  proved,  conform- 
ably to  1  G.  4.  c.  119.  s.  7.,  and  that  their  declaration 
contained  no  demise  by  David  Evans  the  general  as- 
signee. Alderson  J.  was  of  opinion  that  the  plaintiff 
was  entitled  to  recover  the  whole  as  to  one  moiety,  but 
gave  leave  to  the  defendant  to  move  to  restrict  the 
verdict  for  the  other  moiety  only.  Verdict  for  the 
lessors  of  the  plaintiff  for  the  whole.  A  rule  having 
been  obtained  accordingly, 

J.  Wilson  and  ChiUon  showed  cause.  The  objec- 
tion upon  the  insolvent  acts  was  not  that  the  assign- 
ments were  not  sufficiently  proved,  but  that  the  lessors 

(a)  By  5  G.  4.  c.  61*  s.  1.  the  powers  of  justices  in  sessions  under 
1  G.  4.  c.  119.  were  saved  in  Wales,  and  simjlar  powers  were  conferred 
on  tbem  \}y  7  G. 4.  c  57.  s.  41.,  which  was  continued  by  t  et  S  Wn  4.  c  44 ; 
but  see  now  3  &  4  W.  4.  c  47.  s.  3. 

(b)  The  act  in  force  in  1890,  and  still  in  force  as  to  persons  who  peti- 
tioned for  relief  under  it.    See  7  G.  4.  c  57.  s.  1. 
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1833.  of  the  plaintiff  did  not  prove  the  application  of  the  act 
1  G.  4.  c.  119.  to  this  case  by  legal  evidence.  The 
petition,  discharge,  and  assignment  took  place  under 

and^nother.  *^at  act>  so  t'lat  w^en  ^  ^*  *•  c-  ^  Passed  the  estate 
was  out  of  David  Jones  the  insolvent.  Then  a  certi- 
fied copy  of  the  proceedings  authorizing  his  discharge, 
though  sealed  with  the  seal  of  the  insolvent  court, 
since  provided  by  7  G.  4.  c.  57.  s.  3.  was  good  evi- 
dence of  them.  For  by  s.  89  of  that  act,  the  records 
of  the  old  become  the  records  of  the  new  court,  so 
that  they  can  only  be  proved  as  directed  by  the  act 
establishing  the  latter.  Tor  s.  76  provides  that  a  copy 
of  such  petition,  schedule,  order,  and  other  orders  and 
proceedings  purporting  to  be  signed  by  the  officer  in 
whose  custody  the  same  shall  be,  or  his  deputy,  certi- 
fying the  same  to  be  a  true  copy  of  such  petition,  &c. 
shall  be  admitted  in  evidence  without  any  proof  fur- 
ther than  that  the  same  was  sealed  with  the  seal  of  the 
said  court  as  aforesaid  (a). 

Next,  as  to  the  demise  by  John  Jones,  it  was  objected 
that  the  plaintiff  did  not  prove  a  sale  by  auction  within 
two  months,  nor  any  notice  of  the  sale  in  the  Ga- 
zette, as  required  by  1  G.  4.  c.  119.  s.  7  ;  but  that  sec- 
tion  is  only  directory,  Doe  v.  Spencer  (b),  Dance  v. 
Wyatt  (c),  and  does  not  prevent  an  estate  from  vest- 
ing in  a  purchaser  from  the  provisional  assignee.  And 
in  the  absence  of  affirmative  evidence  that  the  act  was 
not  complied  with,  the  construction  in  favour  of  the 
purchaser  must  be  omnia  rite  esse  acta  (d)f  so  as  to 
vest  the  legal  estate  in  him,  notwithstanding  the  as- 
signee under  the  insolvent  act  might  be  liable  to  punish- 
ment for  breach  of  trust  in  proceeding  to  sale  without 
the  preliminary  notices  required  by  law. 

(a)  Vit.  as  directed  bj  sect.  3.  ^6)  3  Bing.  203,  570. 

(c)  6  Bing.  486. 

(d)  See Cro.  KHz.  400 ;  Bellamys  case,  6  Co. 38, a. 
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But  as  the  outstanding  term  was  vested  in  Phillips       1833. 
by  the  deed  dated  15th  December  1830,  he  has  the         D  E 
legal  estate,  and  the  verdict  must  therefore  stand  for  v. 

the  whole  term  on  the  demise  by  him.  It  is,  however,  ^  Another. 
contended  that  in  1818  the  term  was  taken  in  execu- 
tion under  an  elegit.  Now  an  equitable  interest  in  a 
term  cannot  be  taken  in  execution,  Scott  v.  Scholey  and 
Another,  Sheriff  of  Middlesex  (a).  In  2  Saund.  11a. 
note  m.  it  is  said,  on  citing  that  case,  that  Lord  Ellen- 
borough  there  seems  to  have  been  of  opinion  that  a 
trust  estate  for  years  cannot  be  taken  in  execution 
under  stat.  29  C.  2.  c.  3.  s.  10.  In  giving  judgment 
Lord  EUenborough  said,  "  The  very  silence  of  that 
statute  which,  while  it  expressly  introduces  a  new  pro- 
vision in  respect  to  lands  and  tenements  held  in  trust 
for  the  person  against  whom  an  execution  is  sued, 
says  nothing  as  to  trusts  of  chattel  interests,  affords  a 
strong  argument  that  those  interests  were  meant  to  con- 
tinue in  the  same  situation  and  plight  in  respect  of 
executions,  in  which  both  freehold  and  leasehold  trust 
interests  equally  stood  before  the  passing  of  that  sta- 
tute." \Bayley  B.  There  the  original  defendant  Cole- 
man had  had  a  lease  of  the  premises,  but  had  assigned 
it,  leaving  nothing  but  a  bare  equitable  interest  re- 
maining. You  must  contend  that  if,  like  David  Jones 
in  this  case,  a  man  be  seised  in  fee  of  the  inheritance 
subject  to  a  term,  he  is  not  liable  to  be  deprived  of  his 
fee  by  an  elegit  against  him,  for  that  the  freehold  is 
protected  from  seizure  by  the  term  outstanding  in 
another,  and  the  term  by  its  being  only  an  equitable 
interest.  Scott  v.  Scholey  differs  from  the  present  case 
in  this,  that  Coleman  the  termor  had  assigned  his  lease, 
so  that  he  only  retained  an  equitable  interest  in  the 
term  for  his  benefit,  but  he  had  not  the  inheritance*] 

(a)  8  East,  466. 
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1833.  It  was  held  in  Doe  v.  GreenhiU  (a)  that  the  statute  did 
not  apply,  as  the  term  was  held  in  trust  for  the  de- 
fendant, not  in  trust  for  him  solely,  but  for  the  de- 

Evans       fendant  and  another;  and  the  same  rule  seems  appli- 

and  Another.  . 

cable  to  trusts  of  freehold.  [Bayley  B.  Here  John 
Moses,  and  afterwards  Thomas  Jones  or  Moses 
his  son,  was  possessed  oT  this  term  in  trust  for  David 
Jones f  the  owner  of  the  inheritance,  and  him  only.]  It 
is  submitted  he  was  a  trustee  for  Dance  the  provisional 
assignee,  if  the  estate  passed  to  him  in  1818,  so  that 
as  an  execution  must  be  sued  against  the  property  a 
party  has  at  the  time  of  suing  it  out,  and  not  against 
property  which  he  has  parted  with  long  previously, 
the  elegit  in  1826  against  David  Jones  could  not  reach 
the  premises  in  question.  [Bayley  B.  They  say  you 
never  gave  legal  evidence  that  the  property  passed 
from  Dance  to  David  Evans,  and  that  David  Evans 
consequently  never  had  it  to  part  with.] 

J5.  V.  Williams  in  support  of  the  rule.  This  decla- 
ration contains  several  demises,  two  relying  on  titles 
arising  under  insolvent  proceedings,  and  a  third  on  the 
trust  estate  assigned  to  W.  Phillips  for  the  residue  of 
the  outstanding  term.  But  the  plaintiff  cannot  recover 
under  the  first  title,  and  on  the  latter  a  moiety  at  the 
utmost.  First,  he  is  not  entitled  under  the  insolvent 
proceedings,  for  the  legal  estate  is  either  in  the  insol- 
vent or  the  general  assignee  David  Evans,  who  is  not 
a  lessor  of  the  plaintiff.  The  insolvent  having  been 
discharged  under  1  G.4.  c.  119.  the  proceedings  should 
have  been  proved  according  to  1  G.  4.  c.  1 19.  s.  45.  by 
which  act  a  true  copy  of  the  petition,  schedule,  order, 
judgment,  and  other  proceedings  signed  by  the  officer, 
is  made  the  legal  evidence  of  them ;  the  act  7  G.  4. 

(a)  4  B.  &  Aid.  684. 
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now  in  force,  making  proof  of  a  legal  assignment  suffi-  1833. 

cient  proof  of  the  assignee's  title,  without  more.    Dela-  Vm^>^^/ 

field  v.  Freeman  (a)  does  not  apply,  so  that  the  plaintiff,  v, 

in  order  to  found  the  assignment,  should  have  proved  ,E!ANSL 

°  *  r  and  Another. 

a  copy  of  each  previous  proceeding  signed  by  the 
officer.     [Bayley  B.  Office  copies  of  the  petition  and 
discharge  were  proved,  and  an  assignment  signed  by 
the  insolvent,  who  had  the  reversion  expectant  on  the 
term.    That  proof  would  suffice  under  1  G.  4.  c.  119. 
If  your  argument  should    prevail,   the   consequence 
would  be,  that  unless  7  G.  4.  applies  to  proceedings  had 
under  1  G.  4.  c.  119.  the  means  of  proving  them  given 
by  that  act  will  no  longer  exist,  for  the  officer  at 
present  has  no  right  to  sign,  but  is  to  seal  instead 
of  signing  as  before;  by  a  liberal  construction  "  signa- 
ture" may  be  satisfied  by  the  sealing].     The  only  evi- 
dence at  common  law  would  be  an  examined  copy  or 
exemplification.    The  statute  1  G.  4.  first  substitutes  an 
office  copy  authenticated  by  the  officer's  signature ;  and 
the  latter  act,  7  G.  4.  c  57.  provides  (s.  76.)  that  a  copy 
of  such  petition,  schedule,  order,  and  other  orders  and 
proceedings  purporting  to  be  signed  by  the  officer  cer- 
tifying the  same  to  be  a  true  copy,  and  sealed  with  the 
seal  of  the  court,  shall  be  received  in  evidence.    Thus 
the  latter  act  requires  both  signature  and  seal,  though 
less  positive  proof  of  the  former;  but  the  old  act  is  un- 
repealed as  to  proceedings  commenqed  under  it,  which 
should  therefore  have  been  proved  according  to  its 
provisions.    [Bayley  B.  If  the  latter  act  repealed  the 
whole  of  the  former,  you  would  say  they  should  have 
gone  a  step  further  and  proved  the  proceedings  as  at 
common  law.] 

The  next  question  is,  whether  section  7  of  1  G.  4. 
c.  119.  is  not  imperative  that  the  real  estate  shall  be 
sold  by  auction  within  two  months,  and  that  notice  of 

(a)  6  Bing.  294. 
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that  sale  should  be  given  in  order  to  a  meeting  of  the 

creditors,  or  whether  it  is  directory  only.     I  say  that, 

v.  conferring  as  it  does  on  creditors  the  important  right  of 

Eva»s       sale  at  their  discretion,  it  is  imperative,  and  therefore  that 
and  Another.  #  >  r  > 

the  demise  by  John  Jones  is  useless.  [Bat/ley  B.  In  the 
note  to  Chittys  Statutes,  596,  it  is  said  that  the  K.  B. 
was  of  opinion  that  this  clause  was  merely  directory, 
and  that  the  omission  to  convene  a  meeting  was  no  bar 
to  the  assignee's  action.  If  the  legal  estate  once  vested 
in  Dance,  what  becomes  of  the  elegit  ?  .  In  that  view  it  is 
quite  immaterial  whether  the  sale  was  valid  or  not.] 
Still  the  demise  by  John  Jones  is  bad,  for  the  act 
of  sale  must  be  performed  with  the  prescribed  so- 
lemnities. In  Elliot  v.  Danby  (a),  and  Berry  v. 
Bowes  (6),  arising  under  an  early  bankrupt  act,  sales 
before  inrolment  of  the  assignment  to  the  lessor  of  the 
plaintiff  were  held  bad,  as  without  inrolment  it  was 
no  sale.  Yet  the  inrolment  was  not  of  the  essence 
of  the  thing.  [Bayley  B.  Those  conveyances  were  not 
like  that  here  executed  by  the  provisional  assignee 
to  the  purchaser,  which  is  a  common  conveyance  by 
lease  and  release.  Here  the  assignees  have  the  whole 
estate,  and  are  not  a  mere  conduit-pipe  like  commis- 
sioners. An  improvident  sale  by  assignees  might  be 
vacated  in  equity,  and  the  creditors  might  apply  to  the 
insolvent  court  in  consequence.  In  the  absence  of  any 
proof  to  the  contrary  by  the  defendant,  on  whom  that 
onus  lies,  it  must  be  presumed  omnia  rit£  esse  acta, 
and  that  the  sale  was  by  auction.  The  present  is  not 
to  be  construed  like  a  power  under  which  the  estate  of 
a  third  party  is  to  be  conveyed.  It  is  not  proved  that 
the  sale  was  not  to  have  been  by  public  auction]. 
As  to  the  demise  by  Phillips  resting  oa  the  trust 
estate  assigned  to  him  in  the  term,  the  insolvent  is  the 

(a)  12  Mod.  S. 

(6;  Sir  T.  Jonci,  196 ;  1  Vcntris,  360. 
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cestui  que  trust  of  the  term,  and  the  defendants  are  1833. 
therefore  entitled  to  a  moiety  under  the  elegit.  Scott 
v.  Scholey  goes  on  the  ground  of  its  being  a  mere  re- 
sulting trust  after  payment  of  a  debt.  [Bayley  B.  The  Evans 
party  there  had  an  interest  merely  equitable ;  if  the 
term  could  have  been  seized,  the  charge  on  the  estate 
would  have  been  superseded.] 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  afterwards  delivered 
by 

Bayley  B. — This  was  an  ejectment  on  the  several 
demises  of  William  Phillips,  John  Jones,  and  Lewis 
Morris.  Phillips  claimed  the  legal  estate  in  the  cha- 
racter of  assignee  of  an  outstanding  term.  Jones 
claimed  as  purchaser  of  the  estate  under  the  insolvent 
act.  The  application  was  to  enter  a  nonsuit;  but  as 
to  the  demise  by  Phillips,  the  title  of  the  plaintiff  to  re- 
cover a  moiety  is  quite  clear,  and  the  only  question  is, 
whether  he  could  defeat  the  defendant's  title  to  the 
other  moiety  by  the  elegit  of  1826,  which  turned  on 
the  question  whether  the  evidence  of  insolvency  was  or 
was  not  sufficient?  The  history  of  the  term  was  clearly 
traced  from  its  creation  in  1794  to  Phillips  the  lessor 
of  the  plaintiff;  but  it  turned  out  that  there  was  an 
elegit  in  1826  against  David  Jones,  under  which  this 
term  was  seized,  so  that  the  plaintiff  would  be  entitled 
to  recover  a  moiety  of  the  lands  on  the  demise  of  Phil- 
lips. The  other  point  was,  whether  there  was  suffi- 
cient evidence  of  the  insolvency  of  David  Jones  and  of 
the  proceedings  of  the  insolvent  court.  At  the  trial 
copies  of  the  petition  and  of  the  different  documents, 
including  the  assignment,  were  produced,  authenticated 
by  the  seal  of  that  court.  That  was  argued  not  to  be 
the  legal  evidence  of  those  proceedings,  and  therefore, 
as  David  Jones  appeared   to  be   the  owner  of  the 
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18S3.  inheritance  in  1826,  when  the  elegit  was  executed,  a 
moiety  might  be  seized  in  the  trustee's  hands  under 
29  C.  2.  c.  3.  s.  10.    Were  that  so,  the  proper  proof 

Evans  of  the  proceedings  of  the  insolvent  court  was  not  given. 
It  is  said  that  it  was  not  so  given,  because  the  office 
copies  should  have  been  shown  to  be  signed  by  the 
officer  pursuant  to  1  G.  4.  c.  119.  s.  46.  and  not  merely 
purport  to  be  so  signed  and  sealed  with  the  seal  of  the 
court  as  directed  by  7  G.  4.  c.  45.  Looking  at  those 
acts,  however,  as  part  of  one  system,  it  must  be  taken 
that  the  clause  enacting  what  shall  be  evidence  of  the 
proceedings  under  the  latter  act  shall  be  evidence  to 
the  same  effect  under  the  former*  The  statute  1  G.  4. 
constituted  the  insolvent  court  a  court  of  record,  and 
directed  that  every  assignment  should  be  entered  on 
the  proceedings  of  the  court.  Having  next  provided 
that  an  office  copy  shall  be  sufficient  evidence  thereof 
in  all  courts,  it  enacts,  by  s.  45,  that  a  true  copy  of  the 
petition,  schedule,  order,  judgment,  and  other  proceed- 
ings, signed  by  the  officer  in  whose  custody  the  same 
shall  be,  certifying  it  to  be  a  true  copy,  shall  be  admit- 
ted in  all  courts  as  legal  evidence  of  the  same.  Then 
by  section  1  of  7  G.  4.  c.  57.  the  powers  given  to  the 
court  established  by  1  G.  4.  are  vested  in  the  court 
continued  by  7  G.  4.  so  far  as  they  relate  to  the  peti- 
tions of  persons  who  had  petitioned  under  that  act,  or 
to  persons  discharged  under  5jJ  G.  3.  Thus  statute 
7  G.  4.  did  not  create,  but  continued  the  court  so  esta- 
blished. By  sect.  19.  the  conveyance  to  the  assignee  is 
to  be  filed  of  record,  and  a  copy  of  the  record,  pur- 
porting to  have  the  name  of  the  provisional  assignee 
indorsed  thereon,  and  to  be  sealed  with  the  seal  of  the 
court,  shall  be  sufficient  evidence  in  all  courts  of  the 
assignment,  and  of  the  title  of  the  provisional  assignee. 
The  additional  provision  by  which  the  seal  is  intro- 
duced, probably  makes  the  distinction  between  the 
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two  acts.    But  as  by  section  89  of  7  G.  4.  all  the       1833. 
records  then  in  the  court  are  to  remain  in  the  custody        D 
of  the  officers  of  the  said  court  then  duly  having  the  v. 

custody  of  the  same  respectively,  and  are  to  be  deemed  a|Mj  Another. 
the  records  of  the  court  continued  thereby  as  aforesaid, 
it  would  be  strange  if  different  rules  of  evidence  should 
prevail  as  to  the  sets  of  records  before  and  after  7  G.  4. 
passed.    Then  by  sect.  76  of  the  latter  act,  it  is  en- 
acted, "  that  a  copy  of  the  petition,  schedule,  order,  and 
other   proceedings  purporting  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  de- 
puty, certifying  the  same  to  be  a  true  copy  of  such 
petition  &c.  shall  be  admitted  in  evidence  in  all  courts 
as  sufficient  evidence  of  the  same,  without  any  proof 
further  than  that  the  same  is  sealed  with  the  seal  of 
the  court."    Now  the  proceedings  produced  at  the 
trial  were  proved  conformably  to  that  section;  and 
there  was  proof  dehors  the  instrument  itself  that  the 
seal  was  that  of  the  insolvent  court.    It  "  purported  * 
to  be   signed  by  the  officer,  and  certified  the  pro- 
ceedings according  to  the  act.    Section  76  seems  to 
me  to  supersede  signing  by  sealing  in  the  authentica- 
tion of  matters  which  are  to  be  given  in  evidence. 
Under  29  C.  2.  c.  3.  the  sealing  of  a  will  has  been  held 
to  be  substantially  a  signing,  and  the  same  principle 
may  apply  here.    These  office  copies  therefore  being 
sealed  by  the  officer,  were  properly  received  in  evi- 
dence.   If  so,  the  title  by  elegit  is  repelled,  and  the 
whole  premises  are  recoverable  under  the  demise  laid 
by  Phillips.  On  the  point  whether  the  demise  by  Jones 
can  be  supported,  a  question  arose  as  to  the  proving 
the  plaintiff's  compliance  with  certain  formalities  of 
sale  prescribed  by  1  G.  4.  c.  119.  s.  7.    If  that  section 
is  to  be  considered  as  imposing  an  absolute  condition, 
then  the  performance  of  it  by  holding  meetings  of  cre- 
ditors, &c.  should  have  been  proved;    if  directory 
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1833.  only,  it  need  not.  But  it  is  a  sufficient  answer  to  say, 
that  it  is  directory  only.  Were  it  to  be  held  to  make  a 
condition  precedent,  it  would  be  incumbent  on  a  pur- 

Evans  chaser  at  any  distance  of  time  to  prove  that  these 
directions  were  pursued.  But  even  if  they  are  not 
directory,  another  answer  occurs.  Four  years  have 
elapsed  since  the  sale,  without  objection  to  it  by  any 
creditor,  so  that  the  proper  presumption  would  be 
omnia  rite  esse  acta.  I  am  of  opinion,  therefore,  that 
the  plaintiff  is  entitled  to  a  verdict  on  that  demise,  and 
that  this  rule  must  be  discharged. 

Vaughan  B. — After  a  careful  consideration  of  the 
clauses  in  the  insolvent  acts,  I  concur  in  the  judgment 
that  has  been  delivered.  The  question  is,  whether  the 
proceedings  in  the  insolvent  court  were  duly  proved 
or  not  ?  It  was  said  that  they  were  not  so  proved.  Now 
7  G.  4.  c.  57.  s.  1.  enacts  that  the  powers  given  to  the 
insolvent  court  by  1  G.  4.  c.  119.  and  other  recited 
acts,  shall  be  vested  in  the  court  to  be  continued  by 
7  G.  4.  c.  57.  as  far  as  they  relate  to  the  petitions  for 
relief  dated  previous  to  26  May  1826,  and  that  all 
things  may  be  done  relating  to  the  matters  of  such  pe- 
titions which  such  petitioners  might  have  done  had 
the  recited  acts  been  continued  by  that  act.  It  is  quite 
clear,  on  looking  at  the  act  7  G.  4.  that  whilst  it  ap- 
plies to  all  future  petitions,  and  continues  the  former 
act  as  to  petitions  and  things  done  under  it,  it  was 
never  intended  to  continue  the  evidence  clause  in  1 
G.4.  c.  119.  after  the  passing  of  7  G.  4.  c.  57.  Great 
inconvenience  had  been  found  to  result  from  bringing 
down  the  officer  himself  to  the  trial  to  prove  the  sig- 
nature, as  made  requisite  by  1  G.  4.  c.  119.  and  it  was 
found  advisable  to  substitute  sealing  for  signature ; 
but  whether  sealing  amounts  to  signature  or  not,  I  am 
of  opinion  that  the  section  76.  in  the  latter  act,  relating 
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to  evidencej  is  substituted  for  that  in  the  former  act,  so       1833. 

that  though  the  1  G.  4.  c.  119.  remains  in  force  as  to 

the  petitions,  yet  copies  of  the  proceedings,  purporting 

to  be  signed  by  the  officer  in  whose  custody  they  are,       Evans 

certifying  the  same  to  be  true  and  sealed  with  the 

seal  of  the  court,  are  sufficient  evidence  of  proceedings 

had  under  1  G.  4.  c.  119.    I  am  also  of  opinion  that 

1  G.  4.  c.  119.  s.  7.  is  directory  and  not  imperative, 

and  that  the  onus  lay  on  the  defendants  to  prove  that 

its  provisions  had  not  been  complied  with. 

Gurney  B. — I  concur  on  both  points.  Doe  d. 
Spencer  v.  Clark  (a)  shows  that  an  enactment  making 
it  lawful  for  the  provisional  assignee  to  sue  in  his  own 
name  is  merely  affirmative  of  his  right  to  sue,  and  that 
it  is  not  necessary  for  him  to  show  the  authority  of  the 
insolvent  court  so  to  sue.  The  clauses  alluded  to 
show  not  only  that  the  evidence  given  was  proper,  but 
was  the  only  evidence  which  could  be  given.  By  I 
G.  4.  c.  119.  the  court  is  created,  and  an  assignment 
is  directed  to  be  entered  on  its  proceedings,  of  which 
an  office  copy  is  to  be  evidence.  Then  section  45. 
directs  that  copies  of  the  proceedings,  signed  by  the 
officer  having  them  in  custody,  shall  be  evidence  there- 
of in  all  courts.  Stat.  7  G.  4.  has  for  its  object  the 
continuing  the  court  with  enlarged  powers.  By  8.1. 
it  continues  all  its  powers  in  subsisting  cases,  as  far  as 
they  relate  to  petitions  and  proceedings  thereon,  and 
then  repeals  the  previous  act.  Had  the  provisions 
rested  there,  the  argument  for  the  defendants  would 
have  had  weight ;  but  taking  the  3d,  76th,  and  89th 
sections  together,  the  intention  appears  clear  that  the 
evidence  as  to  past  and  future  insolvent  proceedings 
should  be  what  was  here  given.    For  section  3.  pro- 

(a)  S  Bing.  370. 
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1883.  vides  that  the  court  shall  have  a  seal,  and  shall  cause 
to  be  sealed  all  such  records,  &c.  as  were  thereby  re- 
quired to  be  sealed,  and  such  other  records  as  the 

Evavs  court  shall  require.  Then  by  sect.  89*  all  records 
then  in  the  court  are  to  be  deemed  the  records  of  the 
court  so  continued,  so  that  the  records  of  the  old  be- 
came records  of  the  new  court.  Then  sect.  76.  de- 
clares what  evidence  may  be  given  of  the  records  of 
the  new  court,  and,  as  it  seems  to  me,  concludes,  the 
question  by  providing  that  copies  under  the  seal  of  the 
court  shall  be  sufficient  evidence  thereof  without  fur- 
ther  proof  than  that  they  are  so  sealed.  That  evidence 
having  been  here  given  the  proceedings  were  pro- 
perly  proved.  * 

Rule  discharged. 


Lisley  and  Eight  Others  against  Clarkson. 
Several  per-       A  SSUMPSIT  on  an  agreement  to  receive  contribu- 

sons  signed  an  JTjL  ..        r  ,  r  .,  -       .  .. 

agreement  to  tions  for  a  share  of  the  expenses  of  resisting  a  suit 

pay  their  pro-  commencro  in  the  duchy  court  of  Lancaster  by  the 

portions  of  m  /nr  i 

costs  incurred  owners  and  occupiers  of  Wakefield  soke  mills  against 
J^J^SSSi.  four  ^dividuals  (not  including  the  defendant)  for  al- 
rateably,  ac-  leged  violation  of  the  soke  to  those  mills.  The  plain- 
SEE*  **  ««•  Ae  »■»»  surviving  members  of  thirteen 
scribed  by       committee  men  named  in  the  agreement,  and  defendant 

each,  and  set  »  *  .        •■  !■■«•  n    * 

opposite  their  was  one  of  the  subscribers  to  the  defence  of  the  suit 

respective  The  declaration  stated  that  two  of  the  thirteen  corn- 
names.    The 

words  of  the     mittee  men  had  died  before  the  suit  commenced.    The 

agreement 

when  counted  with  each  sum  and  signature,  as  far  as,  and  including  that  of  the  defend- 
ant, amounted  to  less  than  1080  words.  The  result  was  similar  on  counting  the  words 
of  the  agreement  with  the  signatures,  but  without  the  sums.  But  on  adding  all  the 
sums  and  all  the  signatures  to  the  words  in  the  body  of  the  agreement,  it  proved  to 
contain  more  than  1080  words.  Held,  that  it  being  necessary  to  read  every  sum 
and  signature,  in  order  to  ascertain  the  proportion  payable  by  each  subscriber,  a 
1/.  15s.  stamp  was  necessary. 
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agreement  reciting  that  the  owners  of  the  Wakefield 
soke  mills  with  their  lessees  were  about  to  institute 
proceedings  against  some  one  or  more  of  the  resiants, 
tenants,  or  inhabitants  of  and  within  the  township  of 
Alverihorp-ivith-Thornes,  in  the  county  of  York,  for 
having  in  his  or  their  possession,  and  making  use  of 
one  or  more  mill  or  mills,  engine  or  engines,  for  the 
purpose  of  grinding  corn,  grain,  and  malt  used  and 
consumed  in  their  dwelling-houses,  or  for  having  used 
and  consumed  in  their  said  dwelling-houses,  corn,  grain, 
or  malt  not  ground  at  the  said  soke  mills ;  and  that 
the  resiants,  tenants,  and  inhabitants  of  and  within  the 
said  township  of  A.  T.  are  not  bound  to  carry  their 
corn,  grain,  and  malt  to  the  said  soke  mills,  and  that 
they  the  said  resiants,  tenants,  and  inhabitants  have  a 
right  to  keep  in  their  possession  and  make  use  of  any 
engine  or  mill  for  the  purpose  of  grinding  corn,  grain, 
and  malt,  for  sale  or  otherwise,  to  be  used  or  consumed 
in  their  respective  dwelling-houses, — the  subscribers 
being  severally  inhabitants,  resiants,  or  owners  of 
estates  of  and  within  the  township  aforesaid,  in  order 
to  resist  the  claim  of  the  said  owners  and  lessees, 
thereby  nominated  and  appointed  the  plaintiff  and 
twelve  others  to  be  a  committee  to  defend,  conduct, 
and  manage  any  suit  &c.  that  should  be  brought  by 
the  said  owners  or  lessees  of  the  said  soke  within  ten 
years,  for  any  of  the  causes  abovementioned,  and  did 
thereby  for  themselves  severally  and  respectively,  and 
for  their  several  and  respective  executors  &c.  promise 
and  agree  to  and  with  the  said  defendant  (and  others), 
their  executors  and  administrators,  that  they  and  each 
of  them,  and  their  and  each  of  their  several  and  respec- 
tive heirs,  executors,  &c.  should  and  would  from  time  to 
time,  when  thereunto  requested  by  the  said  defendant 
and  others,  pay  to  them  on  demand  their  several  and 
respective  shares,  parts,  and  proportions  of  all  bills,  for 


1833. 

Ltnley 
and  Others 

v. 
Clarkson. 
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1833.       fees,  costs,  charges,  damages  and  expenses  whatsoever, 

T  which  should  or  might  be  by  them  incurred,  or  which 

.Lin  ley  °  *  ' 

and  Others  they  might  sustain,  bear,  expend,  or  be  put  unto,,  for 
Clarkson.  or  on  account  of  defending  and  conducting  any  such 
suit  or  suits  as  aforesaid,  or  for  or  on  account  of  any 
matter,  cause,  or  thing  relative  thereto,  until  the  final 
determination  thereof,  rateably  and  proportionably,  ac- 
cording to  the  sums  of  money  severally  subscribed  by 
them  and  set  opposite  to  their  respective  names;  and 
they  did  thereby  authorize  and  empower  the  said  com- 
mittee, or  the  major  part  of  them,  to  demand,  collect, 
sue  for,  and  receive  the  same  accordingly. 

Nearly  200  persons  signed  this  agreement,  setting 
different  sums  in  figures  opposite  their  names.  It  bore 
a  1/.  scamp,  and,  after  counting  in  the  signatures  and 
sums,  contained  more  than  1080  words. 

At  the  trial  before  J.  Parke  J.  at  the  last  Yorkshire 
assizes,  it  was  objected  for  the  defendant,  that  by  stat 
55  G.  3.  c.  184,  Schedule  Part  I.  tit.  Agreement,  the 
agreement  sued  on  should  have  borne  a  U.  15s.  and 
not  a  1/.  stamp.  The  plaintiff  had  a  verdict,  subject  to 
leave  to  move  on  this  among  other  points  not  after- 
wards discussed. 

Jones  Serjt.  having  obtained  a  rule  for  entering  a 
nonsuit, 

F.  Pollock,  Alexander  and  Wight  man  showed  cause. 
Agreements  not  containing  more  than  1080  words, 
(viz.  fifteen  common  law  folios,)  require  a  1/.  stamp, 
while  those  containing  more  than  that  quantity  require 
a  1/.  15*.  stamp.  Then  the  signatures  and  sums,  if 
counted  at  all,  ought  to  be  counted  only  as  far  as  the 
defendant's  signature  and  the  sum  opposite  to  it,  which 
would  be  less  than  1080  words.  For  it  was  not  requi- 
site to  the  validity  of  the  agreement  as  against  the 
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present  defendant,  at  the  time  he  signed  it,  that  any        1833. 
signature  should  be  afterwards  added.      Bayley  B.       V*"^ 

J_jTN  ley 

Must  not  the  account  of  the  proportions  to  be  paid  by  and  Others 
the  persons  contributing  be  taken  by  first  ascertaining  c  Vm 
the  total  number  of  signatures  ?]  If  the  agreement  was 
valid  within  the  stamp  act  at  any  time,  for  instance,  at 
the  time  it  was  signed,  how  can  it  become  invalid  by 
any  subsequent  act?  [Bayley  B.  In  order  to  see  what 
was  the  ultimate  liability  of  each  party,  it  was  neces- 
sary to  look  to  all  the  sums  and  names.]  No  other 
signature  besides  the  defendant's  was  proved  at  the 
trial.  The  plaintiff  had  recognized  the  agreement  by 
making  payments  under  it. 

Bayley  B. — The  question  is,  whether  the  agree- 
ment as  stamped  can  be  read  in  evidence  in  a  court  of 
law.  That  question  is  not  affected  by  any  act  of  the 
plaintiff  in  compliance  with  the  agreement.  How, 
without  proving  the  other  signatures,  could  the  plaintiff 
tell  the  proportion  the  defendant  ought  to  contribute, 
or  show  that  he  or  the  other  subscribers  did  not  con- 
tribute their  fair  shares?  The  agreement  only  made 
each  subscriber  liable  to  pay  an  aliquot  proportion  of 
the  whole :  how  then  can  the  plaintiff  ascertain  the  sum 
due  by  the  defendant  without  reading  the  whole  instru- 
ment, as  well  as  every  sum  and  signature  anterior  or 
subsequent  to  that  of  the  defendant?  As  every  signa- 
ture after  that  of  the  defendant  altered  the  extent  of 
his  liability,  all  were  essential,  and  none  could  be  ex- 
cluded from  consideration. 

■ 

The  rest  of  the  court  concurred. 

Rule  absolute  (a). 

(a)  See  Wiehent  v.  Evans,  4  C.  &  P.  359 ;  Dudley  v.  Robins,  3  id.  26. 
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Blower  against  Hollis. 

In  an  action     f^ASE  against  a  sheriff  for  escape.    The  declaration 

on  the  case      V-^  ,     ,       .    „         ,  .    .         -  , 

for  escape  stated,  that  before  the  committing  of  the  grievances 

from  custody    &c    to  wit,  on  &c.  a  certain  decree  was  made  and  pro- 

on  an  attach-  *  r 

ment  for  non-  nounced  in  and  by  his  majesty's  court  of  Exchequer  at 
cos™ pursuant  WwtaiWter,  to  wit,  at  &c.  in  and  concerning  a  certain 
to  a  decree  in  suit  or  action  then  depending  in  the  same  court, 
count^aUeging  wherein  one  E.  T.  was  the  complainant,  and  W.  B.  the 
the  suit  "to     now  plaintiff  was  defendant,  by  which  said  decree  it 

nB.v6  been 

commenced  was  among  other  things  ordered,  that  the  bill  of  the 
and  pending;'  said  E  T    so  far  as'  it  ^gfo  an  account  of  certain 

is  supported  J  m  ° 

by  proof  of  the  tithes  therein  mentioned,  should  be  dismissed  out  of 
attachment6  ***e  said  court  with  costs,  and  that  it  should  be  referred 
the  certificate  to  JR.  R.  esq.  a  master  of  the  said  court,  to  tax  the  then 
taxation  and  defendant  his  costs  of  the  said  suit ;  and  that  by  the  certi- 
of  the  decree    ffcate  of  the  said  master,  made  and  given  in  pursuance  of 

itself. 

Sembky  that    the  said  decree,  it  was  certified  that  he  the  said  master 
a  decree  in       ^ad  considered  the  said  bill  of  costs  so  referred  to 

equity  is  ad- 
missible in  evi-  him  by  the  said  decree,  and  had  taxed  the  same  at 

r^iting^ht0111  S81'-  ** •  5  that  thereupon,  to  wit,  on  &c.  his  majesty's 
previous  pro-  writ  of  subpoena  was  duly  issued  out  of  the  said  court 
therein,  or  against  the  said  E.  T.  commanding  payment  of  the 
proving  them,  say  sum  0f  341 /#  4^  ^  allowed  to  the  said  W.B.  by 

where  the  ob- 

ject  of  its  pro-  the  said  court  for  his  said  costs,  which  said  writ  was 

drovUe°[heS  *     thm  and  there  dul?  SerVed  UPOD  the  Said  E'  T*  and 

existence  of  payment  of  the  said  costs  was  then  and  there  duly  de- 
and  noTaa y  landed,  but  that  the  said  E.  T.  did  not  when  the  same 
facts  previous-  were  so  demanded,  or  at  any  time  afterwards,  pay  the 
the  suit.  same;  that  thereupon  the  said  plaintiff  prayed  the  said 

Qv?re,  if     court  that  his  majesty's  writ  of  attachment  might  be 

debt  lies  for  an  m  *      *  °m 

escape  from     issued  against  the  said  E.  T.  for  his  contempt  in  not 

aTa^fachment  Pay*nS  ^e  ■*"*  costs  so  taxe(*  an^  demanded  as  afore- 
for  non-pay-     said,  and  that  afterwards,  to  wit,  on  &c.  by  a  certain 

ment  of  costs, 

pursuant  to  a  decree  in  equity. 
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order  then  and  there  duly  made  by  the  same  court,  in  1833. 
the  same  suit,  it  was  ordered  that  an  attachment  should 
be  issued  out  under  the  seal  of  the  said  court  against 
the  said  E.  T.  for  his  contempt  in  not  paying  the  said 
costs ;  that  in  pursuance  of  the  said  order  the  said 
plaintiff  for  the  recovery  of  his  said  costs,  to  wit,  on 
&c.  sued  and  prosecuted  out  of  the  said  court  a  cer- 
tain writ  of  attachment  directed  to  the  said  defend- 
ant, stating  the  writ,  and  that  it  was  indorsed  as 
having  been  issued  against  the  defendant  at  the  in- 
stance of  the  plaintiff  for  non-payment  of  the  said  sum 
of  381/.  taxed  costs,  in  a  cause  entitled  Thomas  v. 
Blower.  The  declaration  then  stated  the  delivery  of 
the  writ  to  the  sheriff,  the  arrest,  and  the  escape. 

The  second  count  was  like  the  first,  except  that 
before  stating  the  application  for  an  attachment,  it 
alleged  that  before  the  committing  of  the  grievances 
&c.,  to  wit,  on  &c.  a  certain  other  suit  or  cause  had 
been  and  was  pending  in  his  said  majesty's  court  of 
Exchequer,  between  the  said  E.  T.  and  the  said  plain- 
tiff.    Plea,  not  guilty. 

At  the  trial  at  Monmouth  before  Gurnet/  B.  ex- 
amined copies  of  the  decree  and  the  master's  certificate 
of  381/.  4*.  costs  were  put  in  and  proved  by  the  plain- 
tiff. He  next  proved  the  subpoena  requiring  Thomas 
to  pay  the  costs,  a  demand  and  refusal  of  them,  the 
order  for  and  issue  of  an  attachment  for  non-payment, 
the  delivery  of  it  to  the  defendant,  the  arrest  of  E.  T. 
and  his  escape.  The  defendant  objected,  first,  that 
the  decree  could  not  be  evidence  without  proof  of  the 
bill  and  answer ;  secondly,  that  the  plaintiff  had  failed 
to  prove  the  allegation  in  the  second  count,  that  a  suit 
had  been  and  was  depending  between  E.  T.  and  the 
plaintiff.  The  plaintiff  had  a  verdict  for  200/.  damages. 
Leave  being  given  to  the  defendant  to  move  to  enter 
a  nonsuit,  the  Solicitor-General  (Sir  John  Campbell) 
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obtained  a  rule  accordingly,  and  for  a  new  trial,  on  the 
ground  of  excessive  damages. 

Maule  and  72.  C,  Nicholl  showed  cause.  First,  the 
examined  copy  of  the  decree  was  admissible  in  evi- 
dence without  producing  the  bill  and  answer.  [Bayley 
B.  You  do  not  want  the  decree  to  establish  a  fact, 
but  to  prove  that  the  bill  was  dismissed  with  costs.] 
There  was  no  omission  to  prove  any  material  averment 
in  the  declaration,  nor  any  defect  of  proof  by  the 
plaintiff,  but  it  was  objected  barely  and  on  the  abstract 
that  the  decree  was  not  evidence,  without  also  putting 
in  the  bill  and  answer.  Now  in  order  to  give  in  evi- 
dence in  a  court  of  law  depositions  taken  in  equity,  a 
very  different  course  is  requisite  from  that  where  it  is 
desired  to  prove  a  decree,  which  is  the  judicial  act  of 
the  court.  For  depositions  cannot  be  read  in  evidence 
till  some  matter  is  shown  to  have  existed,  upon  which 
they  would  be  material  in  evidence  between  the  parties. 
Till  that  is  shown  by  proving  the  bill  and  answer  they 
may  be  quite  extra-judicial ;  Trowel  v.  Castle  (a)  to 
the  contrary  is  a  confused  note.  The  dictum  of  Twis- 
den  J.  in  Wheeler  v.  Lowth(b)  that  if  the  bill  and  answer 
be  recited  a  decree  is  sufficient,  seems  quite  extra- 
judicial. Nor  is  it  clear  whether  the  dictum  is  meant 
as  establishing  its  admissibility  in  evidence,  or  as 
proving  the  facts  which  were  to  be  authenticated  be- 
tween those  parties.  [Bayley  B.  It  is  probable  that 
in  Trowel  v.  Castle  the  decree  was  produced  to  prove 
the  point  in  issue  in  the  preceding  cause,  viz.  the 
existence  of  a  custom.  If  so,  the  bill  might  there  be 
required  to  prove  what  issue  had  been  raised  on  it.] 
In  Lord  Thanet  v.  Patterson  (c)  it  is  said,  that  if  a 

(a)  lKeblc,  21  £.T.  13  C.  l. 

(6)  Cora.  Dig.  Evidence  (C.  1) ;  Bull.  N.  P.  235,  b.  n. 

(c)  Bull.  N.  P.  135  J  K.  B.  E.  T.  Vi  G.  2. 
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party  wants  to  avail  himself  of  the  decree  only,  and 
not  of  the  answer  or  depositions,  the  decree,  being 
under  the  seal  of  the  court  and  inrolled,  may  be  given 
in  evidence  without  producing  the  bill  and  answer,  and 
the  opposite  party  will  be  at  liberty  to  show  that  the 
point  in  issue  there  was  not  ad  idem  with  the  present 
issue.  [Bayley  B.  It  is  quite  immaterial  here  whether 
the  suit  was  for  tithes  or  not ;  then  the  bill  and  answer 
are  quite  immaterial.]  In  Jones  v.  Randall  (a)  the 
issue  being  whether  a  decree  would  be  reversed,  it 
came  in  question  whether  the  decree  could  be  given  in 
evidence,  and  it  was  held,  that  upon  that  issue  proof 
of  the  decree  and  reversal  only  was  sufficient.  The 
sentence  of  a  foreign  prize  court  has  been  admitted  irj 
evidence  without  proof  of  libel  and  answer ;  Dalgleish 
v.  Hodgson  (b).  [Bayley  B.  If  a  sentence  is  adduced 
merely  to  prove  the  fact  that  it  exists,  it  is  sufficient 
without  other  evidence.  Thus  the  condemnation  of  a 
ship  is  proved  by  producing  the  sentence  of  an  admi- 
ralty court  to  that  effect;  but  if  it  is  requisite  to  prove 
a  fact  in  issue  before  any  such  court,  the  decree  would 
not  be  sufficient  evidence  of  that  fact  without  proof  of 
the  libel  and  answer.]  Probates  of  wills  are  received 
in  evidence  without  proving  previous  proceedings  on 
application  by  the  party  propounding  the  will.  Sen- 
tences in  ecclesiastical  and  admiralty  courts  are  given 
in  evidence  in  a  similar  manner  (c). 

Secondly,  Jones  v.  Randall  shows  that  the  allega- 
tion that  a  suit  was  pending  is  proved  by  producing  the 
decree  therein,  which  could  only  be  made  in  a  suit. 
But  it  is  also  proved  by  the  order  for  the  attachment 
and  the  issuing  the  writ  thereon,  without  the  aid  of  the 
decree,  for  such  a  writ  cannot  be  presumed  to  have 
issued,  unless  a  suit  had  been  pending,  Nightingale  v. 


1833. 

Blower 

v. 
Hollis. 


(a)  Cowp.  7.  <J>)  7  Bing.  495. 

(c)  Sec  cases  collected,  Boiler's  N.  P.  7  ed.  244.  a.  n. 
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Wilcoxon  (a).  The  bill  and  answer  are  the  best  evi- 
dence of  their  own  contents  proving  the  nature  of  the 
suit,  but  do  not  show  the  additional  fact  of  the  pen* 
dency  of  a  suit,  which  was  the  point  to  be  proved  in 
this  case,  Rex  v.  Holy  Trinity  (6),  Alderson  and  Ano- 
ther v.  Clay  (c). 

Thirdly!  the  allegations  in  the  declaration,  that  a 
suit  had  been  pending  and  a  decree  made,  are  immate- 
rial, and  might  be  safely  struck  out  of  the  declaration  ; 
they  therefore  did  not  require  proof,  Stoddart  v.  Pal- 
mer (d);  for  had  an  attachment  issued  without  either, 
the  sheriff  was  not  liable  to  the  defendant  for  false 
imprisonment,  being  bound  to  execute  process  directed 
to  him,  though  improperly  issued ;  Weaver  v.  Clif- 
ford (e),  Burton  v.  Eyre(f)3  Gold  v.  Strode  (g).  He 
would  therefore  be  liable  for  an  escape.  The  only 
proceeding  necessary  to  state  in  the  declaration  was, 
the  order  for  the  attachment,  that  being  the  act  of  the 
court.  The  master's  certificate  of  costs  and  the  order 
for  the  attachment  were  proved  by  the  plaintiff.  Nor 
can  the  grounds  be  inquired  into  on  which  the  judg- 
ment of  a  superior  court  is  founded,  Walker  v.  Witter  (A), 
Bromfield  v.  Jones  (i). 

On  the  point  urged  for  a  new  trial  nothing  shows  the 
damages  to  be  excessive.  An  attachment  for  non-pay- 
ment of  costs  is  in  the  nature  of  an  execution,  Phelips 
v.  Barrett  (A),  so  as  to  entitle  a  party  in  custody  under 
it  to  be  discharged  under  the  Lords'  Act,  which  only 
applies  to  prisoners  in  execution,  Rex  v.  Stokes  (/).  The 
plaintiff's  costs  had  been  ascertained  by  the  master's 


(a)  10  B.  &  Cr.  215.  (b)  7  B.  &  Cr.  611. 

(c)  1  Stark,  N.  P.  C.  405 ;  ace  also  Bucher  v.  Jarrett,  3  B.  &  P.  145. 

(d)  3  Bar.  &  Cr. «.  (e)  Cro.  Jac.  3.  (J)  Id.  f 88. 

(g)  Carthew,  148.  (A)  Doug.  1.  (i)  4  B.  &  C.  480. 

(*)  4  Price,  S3  ;  but  Me  Lcwii  t.  Mar  land,  2  B.  ox  Aid.  56,  6$. 
(0  Cowper,  136. 
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certificate  to  be  381/.  4*.,  and  Thomas  being  taken  on 
final  process,  the  plaintiff,  by  losing  his  body,  lost  his 
security  for  that  sum.  This  case  is  very  different  from 
an  escape  on  mesne  process,  where,  as  it  is  not  ascer- 
tained whether  any  thing  is  due  to  the  plaintiff  or  that 
he  would  have  recovered  against  the  party  who  has 
escaped,  the  damages  are  frequently  though  not  neces- 
sarily nominal.  But  the  verdict  is  for  200/.  only, 
though  had  he  sued  in  debt,  as  in  Lewis  v.  M  or  land  (a), 
he  would  have  recovered  the  whole  sum,  and  the  rights 
of  the  parties  remain  the  same,  notwithstanding  the 
difference  of  forms  of  action,  Bonafons  v.  Walker  (ft). 
[  Bayley  B.  The  action  of  debt  is  provided  by  stat. 
1  R.  2.  c.  12.  in  the  case  of  an  escape  from  custody 
under  a  ca.  sa.  In  Lewis  v.  Morland  it  was  not  ne- 
cessary to  raise  the  objection  that  debt  would  not  lie 
on  an  attachment  for  non-payment  of  costs,  but  doubt- 
less it  would  otherwise  have  been  taken,  and  most 
probably  with  success.]  If  it  is  said  that  the  plaintiff 
may  recover  his  costs  by  issuing  fresh  processes  for 
them,  that  would  be  equally  so  if  the  escape  were  under 
a  ca.  sa.  yet  the  plaintiff  might  then  recover  his  whole 
debt  from  the  sheriff. 

Talfourd  (the  Solicitor-General  with  him)  in  sup- 
port of  the  rule.  The  decree  was  not  admissible  in 
evidence,  for  it  does  not  even  recite  the  bill  and  an- 
swer. The  decision  in  Wheeler  v.  Lowih  (c)  therefore 
does  not  apply,  and  that  in  1st  Keble  against  the  ad- 
mission does.  No  case  has  decided  that  a  decree  in 
Chancery,  which  does  not  notice  the  previous  proceed- 
ings, will,  standing  alone,  be  admissible  in  evidence. 
Here  the  decree  does  not  recite  the  bill  and  answer,  so 
tbat  Wheeler  v.  Lowth  does  not  apply,  and  Trowel  v. 
Castle  (d)  does.    No  analogy  exists  between  a  decree 


1833. 


Blower 
v. 

HOLLIS. 


(a)  t  B.  &  Aid.  56. 

(c)  Com.  Dig.  Evidence,  (C.  1.) 


(6)  ST.R.  1*6. 
(d)  1  Keble,  21. 
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and  a  judgment  at  law,  part  of  which  is  formed  of  the 
pleadings  and  verdict.  \Bayley  B.  The  second  count 
does  not  state  a  decree,  therefore  the  plaintiff  would 
retain  his  verdict  on  that.]  It  is  another  question 
whether  if  the  decree  is  admissible  at  all,  it  is  evidence 
of  a  suit  pending.  [Bayley  B.  It  must  be  taken  that 
the  court  would  not  have  granted  the  order  for  an 
attachment  unless  a  suit  had  been  pending.]  Trowel 
v.  Cattle  is  thus  stated  in  Butler's  Nisi  Prius,  244, 
"  A  decretal  order  in  paper  with  proof  of  the  bill  and 
answer  (or  if  they  are  recited  in  the  order)  may  be 
read."  That  agrees  with  Wheeler  v.  Lowth.  The 
damages  are  excessive,  because  if  there  had  been  no 
escape  by  Thomas,  it  appeared  that  he  had  not  pro- 
perty to  answer  the  plaintiff's  demand ;  and  if  he  had, 
a  fresh  execution  might  have  gone  for  the  costs. 


Bayley  B. — I  am  of  opinion  that  the  proof  of  the 
order  for  an  attachment  for  non-payment  of  costs  is  of 
itself  evidence  in  support  of  the  allegation  in  the  second 
count,  that  a  suit  had  been  pending;  and  it  is  sufficient 
if  either  of  the  counts  can  be  sustained.  It  is,  there- 
fore, unnecessary  to  decide  whether  the  decree  was 
admissible  in  evidence  without  recital  of  the  bill  and 
answer,  or  without  proof  of  them;  but  that  latter  ques- 
tion depends  on  the  purpose  for  which  the  decree  is 
produced  in  evidence.  If  the  object  be  to  show  what 
facts  were  in  issue  in  the  suit,  or  to  use  the  contents  of 
a  decree,  the  bill  and  answer  must  be  produced; 
whereas  if  the  fact  to  be  shown  was  merely  that  a 
decree  has  been  made  or  reversed  on  appeal,  proof  of 
the  previous  proceedings  would  not  be  necessary  (a). 

(a)  1  Phillipps  on  Evidence,  cb.  5.  The  learned  baron  tben  recom- 
mended the  defendant  to  consider  an  offer  of  plaintiff  respecting  the  da- 
mages.   The  offer  was  filially  rejected. 
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I  do  not  think  that  debt  would  lie  for  an  escape  like 
the  present,  and  if  that  action  cannot  be  brought 
within  the  statute,  it  is  impossible  to  contend  that  it 
would  lie  at  common  law. 


1833. 


Vaughan  B. — I  perfectly  concur.  It  was  here  per- 
fectly immaterial  to  the  plaintiff's  case  what  the  bill  or 
answer  contained.  As  to  the  supposed  excess  of  da- 
mages for  this  escape,  taking  the  attachment  as  mesne 
process,  juries  frequently  give  the  whole  amount  in 
actions  for  escape  on  that  process. 

Bolland  and  Gurney  Bs. — concurred. 

Rule  discharged. 


Ess  against  John  Smith  and  Joseph  Smith,  Prisoners. 

Same  against  Same. 

A  RCHBOLD  moved  for  a  habeas  corpus  ad  re- 
spondendum to  bring  up  John  Smith,  one  of  the 
defendants!  in  order  to  charge  him  with  a  declaration, 
on  affidavit  that  he  had  been  arrested  on  a  capias  in 
two  actions,  and  was  in  the  custody  of  the  marshal 
of  the  King's  Bench,  under  a  judge's  warrant.  The 
plaintiff's  object  was  to  prevent  him  from  being  su- 
perseded, and  to  detain  him  under  the  uniformity  of 
process  act,  2  W.  4.  c.  39.  s.  8.  He  urged  that  no 
change  of  custody  whatever  would  take  place  for  a 
moment,  as  might  have  happened  had  he  been  brought 
up  to  render  in  discharge  of  his  bail. 

A  writ  was  granted  to  bring  him  up  in  custody 
of  the  marshal  to  be  charged  with  the  de- 
claration, which  was  accordingly  done. 


A  prisoner  in 
the  criminal 
custody  of  the 
marshal  of  the 
K.  B.  may  be 
brought  up  by 
habeas  corpus 
under  2  W.  4. 
c.  39.  s.  8.  in 
order  to  detain 
and  charge 
him  with  a 
declaration. 
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>^*v^/  Parkes  against  Edge. 

fionb^anTD-  A  SSUMPSIT  by  the  indorsee  against  the  indorser 
dorsee  against  of  the  following  bill  of  exchange : — 

an  indorser  of 

a  bill  accepted  "  ,£59 :  10s.  Id.  London,  March  25,  1828. 

a&particu?ar  Thirty  months  after  date  pay  to  the  order  of  Mr. 

place,  it  is  Thomas  Edge  fifty-nine  pounds  ten  shillings  and  a 
allege  in  the     penny,  value  received.  Samuel  Southgate. 

declaration  a     Tq  m     Jkn  Harvafd  &C- 

presentment  ' 

to  the  drawer,              Accepted,  Indorsed, 

hSt^yt^    **y*h\e  at  8,  Cloak  Lane,  Thomas  Edge. 

ceptance,  and               Cheapside,  Henry  Parkes. 
to  prove  a  pre-                         John  Harvard" 

sentment  at 

the  particular       The  declaration  stated  the  bill  to  be  drawn  by  South- 

Fusa? ofpay-"  &aie  on  Harvard$  requiring  him  to  pay  to  his  order 
ment  there.      59/.  10*.  Id.  thirty  months  after  the  date  thereof,  and 

The  n£ClAM 

ration  stated  ^at  Southgate  then  and  there  indorsed  the  bill  to  the 
the  drawer  to    defendant,  and  the  defendant  to  the  plaintiff,  and  that 

have  drawn 

the  bill  pay-  Harvard  did  not  pay  the  bill,  though  presented  to  him 
able  to  his       on  the  d      it  became  due   Qf  which  defendant  had 

order,  and  to  *  ' 

have  indorsed  notice. 

felendanVand  At  the  trial  at  the  OmldkaU  sittings  after  last  terra, 
the  defendant  before  Bolland  B.,  the  bill  having  been  produced  and 
whereas  it  was  ^e  hand-writing  proved,  Jervis  contended  that  the 
in  fact  made    plaintiff  should »  be  nonsuited  for  the  variance:  but  the 

payable  to  the  * 

order  of  the      learned  baron  allowed  an  amendment  to    be  made 

df  e?  whothe  under  9  G" 4*  c'  15*  lt  havin«  been  afterwards  urged 
indorsed  to       for  the  defendant  that  the  declaration  should  have 

1  ^frmMe'that  stated  that  the  bill  was  presented  at  the  particular 
the  judge         place  fixed  for  its  payment  by  the  acceptance,  proof 

exercised  a 

rightdiscretion  was  given  of  the  presentment  at  8,  Cloak  Lane,  and  of 
in  allowing       tjje  no\\ce  to  the  defendant  of  the  dishonour  there. 

the  record  to 

be  amended  The  former  objection  was  repeated,  and  it  was  added, 
ci5r-9but  4"  *at  ft  count  stating  a  mere  general  presentment  to  the 

quaere,  if  the 

court  in  banc  have  power  to  revise  the  judge's  exercise  of  that  discretion? 


in  the  Third  Year  of  WILLIAM  IV.  865 

i 

drawer,  without  stating  an  acceptance,  could  not  be        1833. 
sustained.    The  plaintiff  had  a  verdict,  with  leave  to 
move  to  enter  a  nonsuit  on  both  points. 

J.  Jervis  moved  accordingly.  First,  the  amendment 
made  under  9  G.  4.  c.  15.  was  improperly  allowed,  the 
variance  being  one  of  substance,  m  alleging  the  bill  to 
be  payable  to  the  order  of  the  drawer  instead  of  the 
payee  Thomas  Edge,  so  that  the  real  cause  of  action 
did  not  appear  on  the  face  of  the  declaration.  Lord 
Tenterden,  in  Whitehead  v.  Scott  (a),  expressed  his 
opinion  against  an  amendment  of  a  record  where  there 
appeared  to  be  gross  negligence ;  saying,  that  it  was 
the  duty  of  a  judge  to  take  care  that  business  should  be 
conducted  with  ordinary  care,  and  that  laxity  in  allow- 
ing amendments  had,  in  his  opinion,  done  more  harm 
than  good.  In  Jelfv.  Oriel  (6)  the  same  learned  judge, 
declaring  the  blunder  to  be  one  which  no  man  could 
make  who  could  use  his  eyesight,  stated  the  object  of 
the  act  9  G.  4.  to  be  to  prevent  a  failure  of  justice  from 
accidental  errors;  and  again  expressed  his  opinion  that 
the  strict  rules  had  been  too  much  departed  from  in 
order  to  attain  justice  in  particular  cases,  which  had 
introduced  too  great  laxity  into  practice.  [Bayley  B. 
The  mistake  in  Jelfv.  Oriel  was  the  stating  an  alter- 
native acceptance  at  one  place  or  the  other,  which  they 
desired  to  amend  by  making  the  acceptance  absolute. 
The  mistake  here  was  verbal.]  In  Webb  v.  Hill(c) 
Lord  Tenterden  had  previously  said  "  This  is  nothing 
like  a  mere  mistake  in  setting  out  a  written  instrument; 
it  is  the  allegation  of  matter  totally  different  from  that 
offered  in  evidence."  Here  the  proof  differs  from  the 
averment  in  a  substantial  part.  [Bayley  B.  That  dif- 
ference must  exist  whenever  a  variance  requires  amend- 

(«)  S  Moody  &  M.  157,  n.  (6)  4  C.  &  P.  tt. 

(e)  1  Moodj  Ac  M.  *55. 
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ment.  Defendant  must  have  known  whether  be  in- 
dorsed more  than  one  bill  of  that  date  and  sum.] 
2dly.  The  declaration  does  not  aver,  according  to  the 
fact,  that  the  bill  was  accepted  payable  at  No.  8,  Cloak 
Lane,  Gheapside,  or  that  any  presentment  was  made 
there.  Then  the  defendant  cannot  be  charged  as  in- 
dorsee \Bayley  B.  A  general  presentment  to  the 
acceptor  was  here  alleged,  and  presentment  at  the 
place  fixed  by  his  acceptance  was  proved ;  then,  as  in 
ordinary  actions,  neither  acceptance  nor  the  place  at 
which  the  presentment  was  made  need  be  averred,  but 
it  is  sufficient  to  state  presentment  to  «/.  S. ;  it  was 
here  sufficient  to  prove  such  a  presentment  as  the 
actual  acceptance  required  (a),  followed  by  refusal.] 
Gibb  v.  Mather  (b)  was  an  action  by  the  indorsee 
against  the  drawers  of  a  bill  accepted  at  Messrs.  Jones, 
Loyd  &  Co.  bankers,  London.  At  the  trial  a  nonsuit 
was  pressed  for,  on  the  ground  that  presentment  of  the 
bill  at  Jones,  Loyd  &  Co.  was  necessary  to  be  proved 
as  against  the  drawers.  The  objection  being  over- 
ruled, a  bill  of  exceptions  was  tendered,  which  was 
afterwards  argued  in  error  in  the  Exchequer  Chamber; 
which  court  held,  that  notwithstanding  1  &  2  G.  4. 
c.  78.  s.  1.  a  presentment  of  the  bill  at  the  bankers 
must  be  proved  to  charge  the  drawer,  Tindal  C.  J. 
saying  (c),  "  that  the  doubt  which  had  been  formed," 
{viz.  whether  in  case  of  a  bill  drawn  generally,  but 
accepted  payable  specially  at  a  particular  place,  an 
action  could  be  maintained  against  the  acceptor,  without 
averring  in  the  declaration  and  proving  at  the  trial 
presentment  for  payment  at  the  place  where  the  drawee 
had  by  his  acceptance  made  the  bill  payable,)  "  was 
confined  to  the  case  where  the  question  arose  between 

(a)  Jones  ▼.  Morgan  and  Another,  2  Camp.  474.    Bay  ley  on  Bills,  4th 
ed.  317,  n.    See  Tanner  ▼.  Bean,  4  B.  &  Cr.  SIS. 

(b)  t  Tyr.  R.  189.  (c)  Ibid.  197, 198. 
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the  holder  and  the  acceptor.  In  cases  between  the  1833. 
indorsee  and  the  drawer,  upon  a  special  acceptance  by 
the  drawee,  no  doubt  appears  to  have  existed  but  that 
a  presentment  at  the  place  specially  designated  in  the 
acceptance  was  necessary,  in  ord&r  to  make  the  drawer 
liable  on  the  dishonour  of  the  bill  by  the  acceptor." 
[Bayley  B.  In  that  case  the  declaration  alleged 
an  acceptance  making  the  bill  payable  at  a  particular 
place,  and  the  plaintiff  was  therefore  bound  to  prove 
a  presentment  there,  and  failed  to  do  so.  Here  no 
such  allegation  is  made,  but  all  the  necessary  proof 
was  given,  viz.  presentment  at  8,  Cloak  Lane.]  As 
against  the  indorser  this  is  a  special  acceptance ;  pre- 
sentment at  the  particular  place  should  therefore  have 
been  alleged  as  well  as  proved. 

Bayley  B. — The  statute  9  G.  4.  c.  15.  (a)  enacts, 
"  that  it  shall  be  lawful  for  any  judge  sitting  at  nisi 
prius  &c,  if  he  shall  see  fit  so  to  do,  to  cause  the 
record  on  which  any  trial  shall  be  pending  before  him 
in  any  civil  action  &c,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in 
evidence,  and  the  recital  or  setting  forth  thereof  on  the 
record  whereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the 
court,  on  payment  of  such  costs,  if  any,  to  the  other 
party,  as  such  judge  shall  think  reasonable."  Thus 
that  act  gives  a  discretionary  power  to  the  judge  at  nisi 
prius.  Here  the  action  is  brought  on  a  bill  of  exchange 
payable  to  the  order  of  Edge,  and  indorsed  to  the 
plaintiff  by  the  defendant.  It  is  misdescribed  in  the 
declaration  as  a  bill  payable  to  the  order  of  Southgate, 
and  by  him  indorsed  to  Edge.    Still  Edge  is  in  point 

(a)  See  a  more  compiehensiTe  provision,  3  &  4  W.  4.  c.  49.  s.  23.,  in 
force  since  1  June  1833. 
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1833.       of  fact  the  person  who  indorses  some  bill  to  this  plain- 
tiff, and  the  tenor  of  that  bill  is  described  in  the  decla- 
ration.    The  question  is,  whether  the  judge  exercised 
a  sound  discretion  in  directing  an  amendment,  so  as  to 
make  the  record  consistent  with  the  justice  of  the  case. 
I  entertain  great  doubt  whether  it  is  not  a  matter  ex- 
clusively for  his  discretion,  and  at  present  I  think  that 
this  court  is  not  competent  to  review  his  exercise  of 
that  discretion.    Assuming  for  the  present  that  it  is  so 
competent,  I  think  that  the  discretion  possessed  by  the 
judge  was  here  rightly  exercised.    There  is  no  doubt 
that  a  bill  of  exchange  exists,  corresponding  in  date, 
amount,  and  in  the  names  of  the  indorser  and  drawer, 
which  was  indorsed  by  Edge  to  the  plaintiff.    The 
evidence  is,  that  such  a  bill  was  indorsed  by  the  present 
defendant  to  the  plaintiff.    If  the  present  defendant 
could  have  shewn  that  there  were  two  bills  correspond- 
ing in  all  the  above  particulars,  and  both  indorsed  to 
the  defendant,  I  should  have  said,  had  the  case  oc- 
curred before  me,  this  being  a  case  where  two  bills 
were  indorsed  by  the  defendant  to  the  plaintiff,  I  must 
assume  that  the  bill  declared  on  is  the  other  bill,  and 
should  have  refused  the  amendment;  but  where,  as  in 
this  case,  there  is  no  suggestion  of  the  existence  of 
any  other  bill,  but  a  mere  mistake  has  been  made  not 
interfering  with  the  justice  of  the  case,  I  think  that  a 
sound  discretion  was  exercised  in  allowing  the  amend- 
ment.   Jelfv.  Oriel,  as  a  decision  of  Lord  Tenterden, 
though  at  nisi  prius  only,  is  deserving  of  high  respect. 
But  it  differed  much  from  this  case.    That  declaration 
described  the  bill  as  accepted,  payable  at  Sir  J.  Esdaile's 
&  Co.  bankers,  London,  or  at  No.  18,  Poland  Street, 
Oxford  Street;  whereas  the  latter  place  of  payment 
had  been  added  by  some  person  not  being  the  acceptor, 
and  subsequently  to  the  genuine  acceptance  at  Sir  J. 
Esdaile'a.    As  that  alteration  might  have  been  made 
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the  subject  of  a  criminal  prosecution,  I  cannot  say  that       1833. 
in  such  a  case  the  judge  did  wrong  in  refusing  the 
amendment  prayed. 

The  other  point  urged  was,  that  the  plaintiff  was 
bound  to  allege  in  his  declaration  a  presentment  at  the 
particular  place  at  which  the  bill  was  accepted  payable. 
But  the  acceptance,  whether  general  or  at  a  particular 
place,  need  not  be  stated  on  the  record  against  any 
party  but  the  acceptor  (a) ;  then  if  you  prove  such  a 
presentment  as  the  acceptance  may  make  necessary, 
that  is  all  which  is  required  to  entitle  you  to  recover 
against  the  drawer  or  indorser;  for  as  the  acceptance 
need  not  be  stated  at  all,  the  plaintiff,  who  declares 
accordingly  without  stating  it,  cannot  be  bound  to 
state  the  presentment  it  requires.  It  then  becomes 
merely  matter  of  evidence,  and  proof  of  presentment 
at  the  particular  place  at  which  the  acceptor  makes  it 
payable,  supports  the  general  presentment  laid  in  the 
declaration.  I  am  therefore  of  opinion,  on  both  points, 
that  this  rule  ought  to  be  refused. 

Vaughan  B. — I  concur  in  opinion  on  both  points. 
I  think  that  the  allowance  or  refusal  of  amendment  is 
a  question  purely  for  the  discretion  of  the  judge,  and 
that  it  has  in  this  instance  been  properly  exercised  by 
him,  under  the  very  salutary  act  for  that  purpose.  I 
give  no  opinion  as  to  the  power  of  this  court  to  revise 
that  exercise  of  discretion. 

Bolland  B. — I  continue  in  my  original  opinion.  J  elf 
v.  Oriel  has  been  distinguished  from  this  case.  It  not 
having  been  suggested  that  any  other  corresponding  bill 
existed,  I  thought  that  justice  was  forwarded  by  per- 
mitting the  amendment.    On  the  other  point,  it  was 

(a)  Jones  r.  Morgan,  2  Camp.  474.    Bajlcy  on  Bills,  4th  ed.  317,  n. 
See  Towner  ▼.  Bean,  4  B.  &  Cr.  312. 
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not  necessary  to  allege  in  the  declaration  that  the  bill 
was  accepted  payable  at  8,  Cloak  Lane.  It  was  proved 
to  be  presented  at  the  place  where  it  was  specially 
made  payable. 


Gurney  B.  concurred. 


Rule  refused. 


For  drawer,  in  line  13  of  the  marginal  note  of  this  case  in  p.  364,  read 
drawee. 


In  an  action 
by  an  indorsee 
against  the 
drawer  of  a  bill 
accepted  by  T. 
and  G.  at  a 
London  bankers, 
the  declaration 
did  not  state 
the  acceptance 
at  all,  but  stated 
that  it  was  pre- 
sented to  T. 
and  G.  ( the 
drawees)  for 
payment,  and 
that  they  re- 
fused to  pay. 
The  proof  was 
presentment  of 
the  bill  at  ma- 
turity at  the 
clearing-house 
to  the  clerk  of 
the  London 
bankers  named 
in  the  accept- 
ance.   Held, 
that  as  the  de- 
claration did 
not  state  the 
acceptance,  the 
presentment 
at  the  place 
fixed  by  the 
acceptors  was 
sufficiently 
proTed,  and 
that  the  London 
bankers  were 
agents  for  that 
purpose  to  the 
acceptors. 


Harris  and  Another  v.  Packer.  Cor.  Parke  J.  Berh  Lent  Assises, 
1833.— Assumpsit  by  indorsee  against  the  drawer  of  the  following  bill : 

Newbury,  May  98, 1631. 
£$75  0  0 
N.  E.  Three  months  after  date  pay  to  my  order  the  sum 

of  £275  for  value  recei? ed  in  malt 

John  Packer. 
To  Messrs.  Tomkint  and  Gotlin, 

Malt-factors,  Uftper  Thame*  Street,  Indorsed  John  P«to. 

London* 
Accepted,  payable  at  Ladbfoke^&c^Co, 

T(nnfiM(i*wf&QtUn. 

Cancelled  by  mistake,  P.  Kennedy. 
The  declaration  suited  that  defendant  drew  the  bill  and  directed  it  to 
Tomkint  and  Gotlin,  requiring  them  to  pay  to  the  defendant's  order  9751. 
three  months  after  the  date  thereof,  (without  then  adding  "  which  period  has 
now  elapsed/'  according  to  the  direction  annexed  to  Reg.  Gen.  Trinity 
term  1  W.  4 ;)  but  stated  the  indorsement  of  the  bill  by  the  defendant  to 
the  plaintiffs,  that  it  was  then  and  there  preseuted  to  Mtwe.  T.  and  G.  for 
payment,  that  the  said  Messrs.  T.  and  G.  then  and  there  refused  to  pay  the' 
same,  and  that  the  defendant  had  notice  of  the  premises. 

The  bill  having  been  accepted  by  T.  and  G.,  payable  at  Ladbroke's  and 
Co.,  was  afterwards  discounted  by  the  plain  tin's,  who  were  bankers  at 
Rending.  Their  London  agents  presented  it  to  Ladbroke  &  Co.  at  the 
clearing-house  on  the  morning  of  the  day  it  became  due ;  when  brought 
from  the  clearing-house  to  Ladbroke' s,  their  clerk  P.  Kennedy  proved  that 
he  at  first  cancelled  the  acceptance,  treating  the  bill  as  good,  but  that  after 
looking  at  T.  and  G.'s  account  he  wrote  on  it  "  cancelled  by  mistake"  and 
"  N  E."  for  "  no  effects,"  and  the  bill  was  returned. 

For  the  defendant  it  was  objected,  that  the  only  presentment  alleged  was 
presentment  to  T.  and  G.,  and  that  no  presentment  was  averred  to  have 
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been  nude  at  LaiknWt,  the  place  where  it  was  made  payable,  or  "  ac- 
cording to  the  tenor  and  effect  of  the  bill  and  of  the  said  T.  and  G.'a  accept- 
ance/' Huffam  v.  EUu,  Dora.  Proc.  M.  51  G.  3,  3  Taunt.  R.  415 ;  and 
next,  that  no  presentment  at  Ladbrcke'%  was  proved. 

For  the  plaintiffs  It  was  answered,  1st,  that  the  acceptance  by  T.  and  G. 
made  no  part  of  the  declaration ;  and  fd,  Reynolds  v.  Chettl*,  t  Camp.  R. 
595.  waa  cited  to  show  that  a  presentment  of  a  bill  accepted  payable  at  a 
London  bankers  to  their  clerk  at  the  clearing-house,  is  a  presentment  at 
that  banker's.  Beside;,  as  this  bill  was  discounted  by  the  plaintiffs  with 
T.  and  G.'s  acceptance  on  it,  the  presentment  proved  was  sufficient  as 
between  the  plaintiffs  at  indorsees  and  the  defendant  the  drawer. 


1833. 

Harris 

and  Another 

v. 

Packer. 


Pa  as  i  J.— First,  as  to  the  declaration,  the  plaintiff  has  not  averred  that 
the  bill  was  accepted  by  T.  and  G.  payable  at  Ladbrokfs  &  Co.,  or  that 
it  was  accepted  by  T.  and  G.  at  all.  Then  as  to  the  evidence,  the  bill 
is  shown  to  have  been  presented  at  the  place  where  2\  and  G.,  the  acceptors, 
made  it  payable,  and  Messrs.  Ladbroke't  were  agents  to  the  acceptors  for 
that  purpose.  The  plaintiffs  have  proved  the  cancellation  to  have  been  such 
aa  would  not  amount  to  a  discharge  of  the  bill. 

Verdict  for  plaintiffs — Execution  in  a  month. 

Talfimrd  Serjt.  and  Tfrwhitt  for  plaintiffs.    Ludlow  Serjt.  for  defendant. 
See  "Macintosh  v.  Hoydtn,  Ry.  &  M.  36$. 


Donaldson  against  Williams. 

HPRESPASS  for  assault  and  false  imprisonment,  and 
for  compelling  plaintiff  to  go  along  public  streets 
to  a  police  office,  and  then  and  there  imprisoning  and 
detaining  him.  Pleas,  not  guilty:  and  2dly,  that  the 
plaintiff,  before  the  said  time  when  &c.  in  the  first 
count  mentioned,  to  wit,  on  &c,  was  a  weekly  hired 
servant  of  the  defendant  and  one  A.  Whyte,  and  em- 
ployed by  them  as  such  weekly  servant  in  their  joint 
trade  and  business  of  hatters,  which  was  then  and  con- 
tinually afterwards,  and  at  the  said  time  when  &c,  car- 
ried on  in  the  said  dwelling-house  in  the  said  first 


One  of  two 
joint  tenants 
of  a  house 
where  the  part- 
nership busi- 
ness is  carried 
on,  may  au- 
thorize a  ser- 
vant of  the 
partnership  to 
remain  on  the 

• 

premises, 
though  the 
other  has  given 
iiim  notice  to 
leave  the 
service. 
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not  necessary  to  allege  in  the  declaration  that  the  bill 
was  accepted  payable  at  8,  Cloak  Lane.  It  was  proved 
to  be  presented  at  the  place  where  it  was  specially 
made  payable. 


Gurney  B.  concurred. 


Rule  refused. 


For  drawer,  in  line  13  of  the  marginal  note  of  this  case  in  p.  364,  read 
drawee. 


In  an  action 
by  an  indorsee 
against  the 
drawer  of  a  bill 
accepted  by  T, 
and  G.  at  a 
London  bankers, 
the  declaration 
did  not  state 
the  acceptance 
at  all,  but  stated 
that  it  was  pre- 
tented  to  T. 
and  G.  (the 
drawees)  for 
payment,  and 
that  they  re- 
fused  to  pay. 
The  proof  was 
presentment  of 
the  bill  at  ma- 
turity at  the 
clearing-house 
to  the  clerk  of 
the  London 
bankers  named 
in  the  accept* 
ancc.    Held, 
that  as  the  de- 
claration did 
not  state  the 
acceptance,  the 
presentment 
at  the  place 
fixed  by  the 
acceptors  was 
sufficiently 
proved,  and 
that  the  London 
bankers  were 
agents  for  that 
purpose  to  the 
acceptors. 


Harris  and  Another  v.  Packer.  Cor.  Parki  J.  Berh  Lent  Assises, 
1833. — Assumpsit  by  indorsee  against  the  drawer  of  the  following  bill : 

Newbury,  May  *8, 1831. 
£975  0  0 
JV.  £.  Three  months  after  date  pay  to  my  order  the  sum 

of  £275  for  value  received  in  malt 

John  Packer. 
To  Messrs.  Tomkuu  and  Gotlin, 

Malt-factors,  Upper  Thame*  Strut,  Indorsed  John  Packet. 

London, 
Accepted,  payable  at  Ladbfoke!j^Co. 

Tomjtkfs&n&^&osUn. 

Cancelled  by  mistake,  P.  Kennedy. 
The  declaration  stated  that  defendant  drew  the  bill  and  directed  it  to 
Tomkins  and  Gmlin,  requiring  them  to  pay  to  the  defendant's  order  275L 
three  months  after  the  date  thereof,  (without  then  adding  "  which  period  has 
now  elapsed,"  according  to  the  direction  annexed  to  Reg.  Gen.  Trinity 
term  1  W.  4 ;)  but  stated  the  indorsement  of  the  bill  by  the  defendant  to 
the  plaintiffs,  that  it  was  then  and  there  presented  to  Messrs.  T.  and  G.  for 
payment,  that  the  said  Messrs.  T.  and  G.  then  and  there  refused  to  pay  the 
same,  and  that  the  defendant  had  notice  of  the  premises. 

The  bill  having  been  accepted  by  T.  and  G.,  payable  at  Ladbroko*  and 
Co.,  was  afterwards  discounted  by  the  plaintiffs,  who  were  bankers  at 
Reading.  Their  London  agents  presented  it  to  Ladbroke  &  Co.  at  the 
clearing-house  on  the  morning  of  the  day  it  became  due ;  when  brought 
from  the  clearing-house  to  Ladbrokc'i,  their  clerk  P.  Kennedy  proved  that 
he  at  first  cancelled  the  acceptance,  treating  the  bill  as  good,  but  that  after 
looking  at  T.  and  G.'s  account  he  wrote  on  it "  cancelled  by  mistake"  and 
"  N  E."  for  "  no  effects,"  and  the  bill  was  returned. 

For  the  defendant  it  was  objected,  that  the  only  presentment  alleged  was 
presentment  to  T.  and  G.,  and  that  no  presentment  was  averred  to  have 
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been  made  at  LaAnWu,  the  place  where  it  wit  made  payable,  or  "  ac-         1833. 

cording  to  the  tenor  and  effect  of  the  bill  and  of  the  said  T.  and  G.'s  accept-        V^y^i/ 

ance,"  Hufam  v.  EUU,  Don.  Proc.  M.  51  G.  S,  3  Taunt.  R.  415 }  and        Hakbii 

•  *   ,,    ,  •  ,  and  Another 

next,  that  no  presentment  at  Ladbroke  %  was  proved. 

For  the  plaintiffs  it  was  answered,  1st,  that  the  acceptance  by  T.  and  G.        Packer. 

made  no  part  of  the  declaration ;  and  fd,  Reynolds  v.  ChettU,  t  Camp.  R. 

595.  waa  cited  to  show  that  a  presentment  of  a  bill  accepted  payable  at  a 

London  bankers  to  their  clerk  at  the  clearing-house,  is  a  presentment  at 

that  banker's.    Beside!,  as  this  bill  was  discounted  by  the  plaintiffs  with 

T.  and  G.'s  acceptance  on  it,  the  presentment  proved  was  sufficient  as 

between  the  plaintiffs  at  indorsees  and  the  defendant  the  drawer. 

Pabki  J.— First,  as  to  the  declaration,  the  plaintiff  has  not  averred  that 
the  bill  was  accepted  by  T.  and  G.  payable  at  Ladbroke's  &  Co.,  or  that 
it  was  accepted  by  T.  and  G.  at  all.  Then  as  to  the  evidence,  the  bill 
is  shown  to  have  been  presented  at  the  place  where  T.  and  G.,  the  acceptors, 
made  it  payable,  and  Messrs.  Ladbroke's  were  agents  to  the  acceptors  for 
that  purpose.  The  plaintiffs  have  proved  the  cancellation  to  have  been  snch 
as  would  not  amount  to  a  discharge  of  the  bill. 

Verdict  for  plaintiffs — Execution  in  a  month. 

Talfaurd  Serjt.  and  Tyrvhitt  for  plaintiffs.    Ludlow  Serjt.  for  defendant. 
See  Macinto$h  v.  Hay  din,  Ry.  &  M.  36t . 


Donaldson  against  Williams. 


HPRESPASS  for  assault  and  fake  imprisonment,  and  One  of  two 
for  compelling  plaintiff  to  go  along  public  streets  o^a'house^ 
to  a  police  office,  and  then  and  there  imprisoning  and  where  the  part- 
detaining  him.    Pleas,  not  guilty :  and  2dly,  that  the  neS8  is  carried 
plaintiff,  before  the  said  time  when  &c.  in  the  first  °?>  maJ au- 

*  tnonze  a  ser- 

count  mentioned,  to  wit,  on  &c,  was  a  weekly  hired  vantofthe 
servant  of  the  defendant  and  one  A.  Whyte,  and  em-  Pa*n.erehiP  to 

**  remain  on  the 

ployed  by  them  as  such  weekly  servant  in  their  joint  premises, 
trade  and  business  of  hatters,  which  was  then  and  con-  other  has  given 
tinually  afterwards,  and  at  the  said  time  when  &c,  car-  him  notice  to 

leave  tlie 

ried  on  in  the  said  dwelling-house  in  the  said  first  service. 
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1833.       the  said  plaintiff  to  be,  remain,  and  continue  in  the 

_,  said  dwelling-house  in  which  &&,  then  being  the  dwel- 

v.  ling-house  of  the  said  defendant  and  the  said  A.  Whjjte, 

Williams.    ^  thflt  ^  gaid  pontiff,  at  the  ^j  time  w]Hia  g^ 

was  remaining  and  continuing  in  the  said  dwelling- 
house  in  which  &c.,  then  being  the  dwelling-house  of 
the  said  defendant  and  the  said  A.  Whyte,  by  the 
command  and  authority  of  the  said  A.  Whyte,  as  he 
lawfully  might,  whereof  the  said  defendant,  before 
and  at  the  said  time  when  &c.  had  notice:  wherefore 
because  the  said  defendant  did  then  and  there  assault 
the  said  plaintiff,  as  in  the  same  plea  mentioned,  he  the 
said  plaintiff  did  then  a  little  resist  the  said  defendant, 
and  in  so  doing  did  then  and  there  necessarily  make  a 
little  noise  and  disturbance  in  the  said  dwelling-house, 
as  it  was  lawful  for  him  to  do.  The  rejoinder  took 
issue  on  the  replication. 

At  the  trial  before  Vaughan  B.  at  the  Middlesex 
sittings  in  this  term,  the  plaintiff  had  a  verdict  for  40*. 

Holt  for  the  defendant,  moved  for  judgment  non 
obstante  veredicto,  or  for  a  repleader.  The  issue  ten- 
dered by  the  replication  is  immaterial  and  no  answer  to 
the  plea ;  for  Whyte,  though  partner  in  trade  and  joint 
tenant  of  the  defendant's  house  with  him,  could  not 
authorize  the  plaintiff,  though  a  servant  of  the  firm,  to 
continue  on  the  partnership  premises  after  the  plaintiff 
had  been  ordered  by  the  defendant  to  quit,  for  dis- 
obedience of  his  lawful  commands.  To  hold  otherwise 
would  be  a  destruction  of  the  objects  of  the  partner* 
ship. 

Lord  Lyndhurst  C.  B*— That  argument  would  go 
the  length  of  affirming  that  one  joint  tenant  cannot 
authorize  any  person  to  continue  in  the  house  in  which 


in  tub  Third  Year  of  WILLIAM  IV. 


375 


he  is  jointly  interested  with  another,  against  the  will 
of  that  other.  But  I  am  of  opinion  that  in  this  case 
the  authority  of  the  partners  was  co-extensive*  Whyte 
therefore  had  a  right  to  give  this  servant  of  the  part- 
nership orders  to  remain  in  the  house,  so  that  the 
plaintiff's  staying  on  the  premises  under  those  orders 
was  right,  and  affords  a  sufficient  answer  to  the  de- 
fendant's justification. 


1833. 

Donaldson 

v. 
Williams. 


Per  Curiam, 


Rule  refused. 


Woosnam,  Gent,  one  &c.  against  Pryce. 

A  Rule  had  been  obtained  for  setting  aside  proceed- 
ings on  a  bail  bond  for  irregularity  in  taking  an 
assignment  pending  a  baron's  order  for  stay  of  pro- 
ceedings, and  also  on  the  ground  that  the  bail  was 
discharged  by  time  being  given  te  the  principal, 
Bayley  B.  observing,  that  taking  an  assignment  of  the 
bail  bond  was  not  a  step  in  a  cause,  unless  process  was 
issued  on  it.  The  facts  were  as  follows : — The  quo 
minus  was  returnable  2  June  1832.  The  defendant 
was  arrested,  and  a  bail  bond  was  given.  The  plaintiff 
sued  on  a  bond  and  for  his  bill  as  an  attorney.  On  the  3d 
a  summons  was  taken  out  to  tax  the  plaintiff's  bill.  An 
order  to  tax  was  granted  on  the  defendant  undertaking 
to  pay  in  a  fortnight  after  taxation.    The  attorney's 

fendant  without  their  privity  will  not  discharge  them.     Agreement 
torney's  bills  discountenanced. 


The  assign- 
ment of  a  bail 
bond  without 
more  is  not  a 
step  in  a 
cause. 

A  judge's  or- 
der is  a  nullity 
if  obtained  by 
misrepresent- 
ing his  deci- 
sion. 

When  the 
condition  of 
a  bail  bond  is 
broken,  and 
the  bail  are 
fixed  by  as- 
signment 
taken,  time 
given  by  the 
plaintiff  to  the 
original  de- 
not  to  tax  at* 
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1833.       clerks  disputed  whether  this  order  operated  as  a  stay 
™*^  of  proceedings;  and  on  the   10th  another  order  for 

v.  taxing  the  bill,  with  a  clause  for  staying  proceedings, 

was  obtained  by  the  clerk  to  the  defendant's  attorney 
from  a  clerk  to  a  baron  by  a  representation,  now  sworn 
not  to  be  true,  that  the  baron  had  ordered  the  proceed- 
ings to  be  stayed.  No  special  bail  being  put  in  or 
appearance  entered,  the  plaintiff  on  the  same  day  took 
an  assignment  of  the  bail  bond,  and  commenced  an 
action  on  it.  The  defendant's  attorney  attended  a 
meeting  for  taxing  the  bill,  which  had  been  appointed 
under  the  first  order.  The  plaintiff  and  defendant 
afterwards  came  to  terms,  and  without  knowledge  of 
the  bail  the  plaintiff  agreed  to  stay  proceedings  in  the 
action  for  a  month,  if  the  defendant  would  not  tax  his 
bill. 

W.  H.  Watson  showed  cause  for  the  plaintiff.  1st. 
The  assignment  of  the  bail  bond  and  proceedings 
thereon  were  regular,  for  the  first  order  contained  no 
declaration  to  stay  proceedings ;  and  the  second,  which 
did,  was  surreptitiously  obtained.  The  defendant  acted 
under  the  first  order  by  attending  to  tax.  No  pro- 
ceedings have  been  staid  in  the  original  action,  it 
being  on  a  bond  as  well  as  for  the  plaintiff's  bill. 
2dly.  The  bail  were  not  prejudiced  by  the  agreement 
to  delay  proceedings  for  a  month  at  the  instance  of  the 
defendant  their  principal,  after  the  bail  bond  was  for- 
feited and  the  original  action  gone ;  for  they  could  not 
render  or  exonerate  themselves  in  the  long  vacation  of 
1832.  In  Farmer  v.  Thorley  (a),  recognized  in  CUfl 
v.  Gye  (6),  it  was  held,  that  bail  to  the  sheriff  are  dis- 
charged by  the  plaintiff's  taking  from  the  defendant, 

(a)  4  B.  &  Aid.  91.  (6)  9  B.  &  Cr.  4*2. 
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without  knowledge  of  the  bail,  a  cognovit  for  the  debt,  1833. 
payable  by  instalments ;  but  a  cognovit  actionem  could 
only  be  acknowledged  by  the  defendant  in  court,  and  is 
inconsistent  with  simultaneous  proceedings  on  the  bail  Pbyce. 
bond.  In  the  cases  cited,  the  assignment  of  the  bail  bond 
was  not  taken  till  after  the  enlarged  time  for  paying  the 
money  had  expired.  Nor  were  the  bail  prejudiced  by 
the  terms  of  not  having  the  plaintiff's  bill  taxed,  for 
that  may  still  be  done  after  judgment  obtained  against 
them  in  the  action  on  the  bail  bond. 

Jervis  and  Knotcles,  for  the  bail,  supported  the  rule. 
It  must  be  implied  from  the  first  order  that  the  plain- 
tiff's proceedings  were  to  cease  during  the  fortnight 
appointed  for  taxation ;  and  the  second  distinctly  stays 
them.  At  all  events  the  bail  were  delayed  from  ex- 
onerating themselves  during  the  month,  and  plaintiff's 
conduct  led  them  to  think  it  was  not  necessary  to  put 
in  bail  above  after  the  month  had  elapsed,  for  no  notice 
was  then  given  to  them  that  the  defendant  had  not 
paid  the  debt ;  Clift  v.  Gye  (a). 

Lord  Lyndhurst  C.B. — The  plaintiff's  proceedings 
in  this  action  could  not  be  stayed  by  implication. 
Now  the  first  order  did  not  operate  to  stay  proceedings ; 
and  the  second  was  a  nullity,  having  been  surrep- 
titiously obtained.  Then  the  proceedings  on  the  bail 
bond  are  regular.  And  as  it  remained  a  valid  part  of 
the  first  order  that  the  plaintiff's  bill  of  costs  should  be 
taxed,  the  bail  have  sustained  no  prejudice  by  the 
agreement  entered  into  between  the  plaintiff  and  the 
defendant  subsequent  to  their  becoming  liable. 


(a)  9  B.  &  Cr.  4f* ;  see  15  East,  61?  ;  4  Taunt.  456,  5  id.  319,  614; 
7  id.  53 ;  5  T.  R;  277. 
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V. 

Pryce. 


Ba yley  B. — As  the  bail  were  fixed  before  the  agree- 
ment was  entered  into,  the  breach  of  the  condition  of 
the  bail  bond,  and  the  assignment  having  taken  place 
previously,  they  have  not  been  injured  by  that  agree- 
ment. As  bail  to  the  sheriff  they  were  in  a  different 
situation  from  bail  above,  who  might  have  rendered. 
The  first  order  contained  no  stay  of  proceedings,  and 
the  second  was  void.  The  rule  must  be  discharged, 
but  without  costs,  as  it  was  made  part  of  the  agree- 
ment on  the  plaintiffs  behalf  that  his  bill  should  not 
be  taxed. 


Vaughan  and  Gurney  Bs.  concurred. 


Rule  discharged  without  costs. 


Cook  against  Allen* 


A  defendant 
who  has  nut 
appeared  is 
Hot  entitled  to 
an  imparlance. 
In  the  Exche- 
quer a  plain- 
tiff has  four 
terms  in  which 
to  enter  a 
common  an- 
pearnnce  for  a 
defendant 
under  12  Q*  1. 
c.  39.  s.  1. 


A  Rule  had  been  granted  for  setting  aside  a  judgment 
and  execution  on  two  grounds :  1st,  that  the  ap- 
pearance entered  by  the  plaintiff  for  the  defendant  was 
not  entered  in  due  time ;  and  2dly,  that  the  defendant 
was  entitled  to  an  imparlance  to  this  term.  The  quo 
minus  was  served  on  1  June  1832,  returnable  on  the 
2d.  Negotiations  having  been  pending,  no  step  was 
taken  till  the  3d  November,  when  the  plaintiff  entered 
a  common  appearance  for  the  defendant,  according  to 
stat.  12  G.  1.  c.  29.    The  declaration  was  filed,  and 
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notice  of  so  doing  served  onJMHh  November.  A  rule  1833. 
to  plead  in  eight  days  was  given  on  the  22d.  Interlo- 
cutory judgment  was  signed  on  the  1st  December, 
and  after  notice  to  tax  on  the  7th,  final  judgment 
was  signed,  and  a  writ  of  fi.fa.  issued  on  the  11th. 
On  the  17th  December  a  summons  was  taken  out  to 
stay  proceedings  before  a  learned  baron,  who,  how- 
ever, referred  it  to  the  court. 

W.  H.  Watson  showed  cause.  First,  the  motion 
comes  too  late,  and  should  have  been  made  in  term  as 
soon  as  the  plaintiff  had  declared,  or  at  chambers  be- 
fore execution  issued,  and  the  plaintiff  is  not  to  suffer 
for  the  defendant's  neglect  to  search  the  office  to  ascer- 
tain when  the  appearance  was  entered*  (The  Court 
appeared  to  assent)  Next,  though  an  appearance 
entered  by  a  plaintiff  for  a  defendant  under  IS  G.  L 
c.  29.  must  in  K.  B.  be  so  entered  within  two  terms, 
and  a  vacation  after  the  term  in  which  the  writ*  was 
returnable,  Budgen  v.  Burr  (a),  yet  the  practice 
of  this  court  has  always  been  to  allow  four  terms  for 
that  purpose,  viz.  until  the  cause  is  out  of  court  at  the 
end  of  the  year.  Price's  Exchequer  Practice  asserts 
the  contrary,  but  is  not  correct. 

Lastly,  the  defendant  not  having  appeared,  was  not 
entitled  to  an  imparlance,  Winter  v.  Barnes  (b).  [Bay- 
ley  B.  The  plaintiff  has  made  no  default  in  not  de- 
claring till  the  defendant  was  in  court,  then  he  could 
have  no  right  to  imparl.] 

J.  Jercis  gave  up  the  last  point,  but  relied  on  Budgen 
v.  Burr,  and  on  Price's  Exchequer  Practice,  in  the 

(•)  10  B.  &  Cr.  457.  (6)  9  D.  k  R.  18. 
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1833.  absence  of  any  express  decision  to  the  contrary  in  this 
court,  and  urged  the  convenience  of  assimilating  the 
practice.  Nor  is  the  motion  too  late,  Budgen  v.  Burr, 
Smith  v.  Painter  (a);  as  the  irregularity  was  not  known 
till  the  15th  December. 
After  consulting  the  master, 

Lord  Lyndhurst  C.  B. — There  is  no  difference  of 
opinion  among  the  officers  of  the  court.  The  master 
reports  that  the  practice  of  this  court  is,  that  a  plain- 
tiff may  enter  a  common  appearance  for  a  defendant 
within  four  terms.  That  practice  will  be  adhered  to, 
unless  any  inconvenience  is  shown  to  result  from  it  As 
to  the  lateness  of  the  motion,  had  the  defendant  ap- 
plied in  the  first  instance  to  the  officer,  he  would  have 
apprised  him  of  the  irregularity,  and  it  is  at  least  ex- 
tremely inconvenient  that  the  objection  should  be  taken 
at  a  stage  of  the  case  when  additional  expenses  have 
been  incurred  by  the  other  side. 

The  rest  of  the  Court  concurring, 

Rule  discharged  with  costs,  being  so  moved. 

(a)  2  T.  II.  7i9. 
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1883. 

Hasker  against  Jarmaine. 

A    Rule  to  show  cause  had   been  granted   to    set  A  rule  for 
^  aside  the  service  of  a  writ  for  irregularity  in  not  {jjjjjj^ 
bearing  on  the  face  of  it  the  date  of  the  day  when  it  a  writ  for  im- 
issued,  pursuant  to  2  W.  4.  c.  39.  s.  12.  and  Schedule  dUchaned^on 

No.  I.  its  being  shown 

for  cause  that 
the  irregularity 

Piatt  showed  for  cause  that  as  the  date  appeared  occurred  in  the 
by  the  indorsement  it  was  sufficient.     [Bayley  B.  We  writ  itselfa 
have  held  the  reverse  (a)].    If  the  blank  left  makes  the 
writ  irregular,  the  service  is  unimpeached,  but -the  rule 
is  to  set  aside  the  service. 

Chilton  in  support  of  the  rule.  If  the  writ  is  irregu- 
lar, the  service  of  it  cannot  be  regular.  In  Millar  v. 
Bowden  (ft)  the  irregularity  was,  that  the  day  of  the 
month  and  year  in  which  the  writ  was  issued  was  not 
indorsed  on  it,  according  to  Reg.  Gen.  Mich.  1  fV.  4. 
The  rule  was  to  set  aside  the  service,  and  no  objection 
was  made  to  it  on  that  ground. 

Bayley  B. — Had  the  motion  been  to  set  aside  the 
writ  and  service,  or  the  writ  or  service,  the  court  might 
have  discharged  the  rule  as  to  the  service,  and  made 
it  absolute  as  to  the  writ.  In  this  case  the  defendant 
has  been  served  with  a  true  copy  of  the  writ  itself, 
without  any  irregularity  in  the  manner  of  the  service. 
Now  though  the  objection  is  to  the  writ  itself,  the 
service  of  it  is  all  against  which  this  application  is 
directed.  Had  the  writ  been  regular,  and  borne  date 
the  day  it  was  issued,  but  an  incorrect  copy  had  been 

(a)  By  t  W.  4.  c.  39.  s.  1.  the  day  of  the  month  and  week  of  the  ttrvict 
of  the  writ  are  to  be  indoned  on  it. 
(6)  *  Tyr.  R.  lit. 
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served  omitting  the  date,  the  defendant  would  not  have 
been  duly  served  with  a  true  copy. 

The  other  barons  concurring, 

Rule  discharged  without  costs. 


If  after  a  rule 
for  a  new  trial 
has  been  made 
absolute,  the 
party  succeed- 
ing on  that 
rule  suffers 
more  than  four 
terms  to  elapse 
without  taking 
the  case  down 
to  trial,  a 
term's  notice 
of  motion  is 
necessary  to 
discharge  the 
rule,  as  either 
party  may  try 
by  proviso. 

An  order  to 
change  an  at- 
torney is  not  a 
proceeding  in 
a  cause  dis- 
pensing with 
a  term's  notice 
of  proceeding. 


Deacon  against  Fuller. 

rFHE  defendant  obtained  a  verdict  A  rule  for  a 
new  trial  was  made  absolute  in  Hilary  term  1829. 
No  step  was  taken  afterwards,  but  on  10th  December 
the  defendant's  attorney  was  changed  by  an  order  on 
consent 

Mantel  now  moved  to  discharge  the  rule  for  a  new 
trial.  First,  a  term's  notice  of  intention  to  proceed  is  not 
necessary ;  Roe  d.  Hutching*  v.  Dunning  (a).  Theo- 
bald v.  Crichmare  (&),  and  Hockin  v.  Reeve  (c)  are 
analogous  in  principle,  as  is  Tipton  v.  Meeke(d);  but 
2dly,  the  order  to  change  the  attorney  was  a  sufficient 
step  in  the  cause  to  dispense  with  the  term's  notice* 

Bayley  B.  (sitting  alone). — On  the  first  point  Tipton 
v.  Meeke  has  decided  that  where  the  plaintiff  obtained 
a  rule  for  a  new  trial,  but  neglected  to  carry  the  cause 
down  for  trial  for  more  than  four  terms,  the  court 
would  not  discharge  the  rule  on  motion,  unless  a  term's 
notice  of  the  motion  had  been  previously  given.  And  I 
think  upon  principle  that  as  a  legal  end  may  be  put  to 
the  cause  in  another  mode,  viz.  by  either  party  taking 
down  the  record  for  trial  by  proviso,  we  ought  not  to 

(a)  Birnes,  308. 

(6)  8  B.  &  Aid.  594 ;  1  Chitt.  R.  317.  See  9  B.  Ac  Cr.  62i. 

(c)  *  Y.  &  J.  J75.  (d)  8  B.  M.  579. 
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rescind  the  rule  for  a  new  trial.    On  the  other  point       1838. 
the  change  of  an  attorney  is  no  step  in  a  cause,  and 
would  not  appear  on  the  record. 

Rule  refused. 


Williams  against  Davies  Gent,  one  &c. 

\  SSUMPSIT  by  the  indorsee  against  the  acceptor  Where  a 
of  certain  bilk,  and  on  the  common  counts.  Pleas.  p!?,in*lff !? 

'  able  to  esta- 

general  issue,  statute  of  limitations,  and  a  set-off  for  the  blish  two  de- 
defendant's  services  as  an  attorney.    The  trial  took  nSidSJ'1 
place  before  Lord  Lyndhurst  C.  B.  at  the  Middlesex  but  abstains 
sittings  after  last  term.    The  plaintiff  proved  a  demand  more  thanone 
of  20/.  6*.  Sd.  against  the  defendant,  and  announced  in  the  fir8t  in~ 

stance,  on 

that  he  had  acceptances  to  produce  proving  more  to  be  which  the  de- 
due,  but  should  not  produce  them  unless  the  defend-  fcn<*antPr°- 

*  ceeas  to  prove 

ant  established  his  set-off.     Chilton  for  defendant  then  a  set-off  to  a 
objected  that  the  plaintiff  ought  to  prove  his  whole  KS^ty 
demand  in  the  outset,  and  ought  not  to  be  permitted  in  his  discre- 

....  i  ■  .  ,       *        tion  suffer  the 

to  give  his  evidence  by  parts,  one  part  in  the  first  plaintiff  to 
instance,  and  the  other  in  reply  after  hearing  the  de-  PrPve  *"s 

,    ,         ,  other  demand 

fendant's  case.  The  case  proceeded,  and  the  defendant  in  reply,  so  as 
proved  a  set-off  to  the  amount  of  65/.  17*.  for  services  JJ^JJJ^JJa 
as  an  attorney.      The  learned  judge  then  suffered  set  up  by  the 
the  plaintiff  to  give  in  evidence  two  bills  which  the 
plaintiff  had  accepted  and  paid  for  the  defendant's 
accommodation.    As  the  amount  of  those  bills  over- 
topped the  set-off,  the  plaintiff  had  a  verdict. 

Chilton  now  moved  for  a  new  trial,  on  the  ground* 
taken  at  the  trial,  and  cited  Rees  v.  Smith  (a)  for  the 

(a)  t  Stark.  N.  P.  C.  SI. 
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1883.  general  rule  there  stated  by  Lcrd  Ellenborough,  that 
when,  by  pleading  or  by  means  of  notice,  the  defence 
is  known,  the  plaintiff's  counsel  is  bound  to  open  the 
Da  vies.  whole  case  in  chief,  and  cannot  proceed  in  parts;  and 
that  when  it  is  known  what  the  question  in  issue  is,  it 
must  be  met  at  once.  The  bills  produced  by  the 
plaintiff  in  order  to  overtop  the  defendant's  set-off, 
had  no  relation  to  it.  [  Vaughan  B.  It  might  be  that 
they  were  given  and  paid  for  the  business  done,  which 
formed  the  subject  of  your  set-off.]  He  also  cited 
Browne  v.  i£9buy  (a). 

Lord  Lyndhurst  C.  B. — It  was  said  for  the  plaintiff 
that  it  was  not  necessary  to  put  the  acceptances  in 
evidence,  unless  the  defendant  relied  on  his  set-off.  It 
might  therefore  be  most  convenient  to  rest  the  plaintiff's 
case  there,  because  the  set-off  might  not  be  gone  into. 
The  consequence  of  making  it  imperative  on  plaintiffs 
to  produce  their  whole  claims,  would  be,  that  if  they 
had  long  accounts  containing  many  items  and  extending 
over  several  years,  the  whole  must  be  gone  through 
without  occasion.  One  course  or  the  other  must  be 
adopted,  according  to  the  nature  of  the  case,  and  the 
presiding  judge  can  form  the  best  opinion  at  the  time, 
whether  the  evidence  should  be  admitted  or  rejected 
at  the  particular  moment  when  it  is  offered.  If  he 
decides  to  admit  it,  and  it  is  admitted,  there  can  be  no 
objection  on  that  account. 

Bayley  B. — Is  there  an  instance  of  a  verdict  having 
been  set  aside  because  a  judge,  in  the  exercise  of  his 
discretion,  allowed  additional  evidence  to  be  given  by 
either  party  at  a  later  period  of  the  cause  ?  Had  he 
rejected  such  evidence  on  the  ground  that  the  party's 

(a)  Ryan  &  Moody,  N.  P.  C.  «54. 
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case  was  closed,  the  question  of  properly  rejected  or       1833. 
not  might  have  arisen  on  a  motion  for  a  new  trial.     ^^^^ 
Here  the  plaintiff  claims  a  lesser  sum  than  that  which  v. 

he  is  able  to  establish,  and  seeks  to  recover  that  sum  Da  vies. 
only.  Then  the  defendant  relies  on  and  proves  a  cross- 
demand,  by  way  of  set-off,  to  a  larger  amount  than  the 
sum  before  proved  by  the  plaintiff.  Then  the  plaintiff 
has  a  right  to  say,  I  have  not  proved  all  I  can  do,  if 
that  shall  become  necessary.  The  defendant's  course 
made  it  necessary,  and  the  plaintiff  had  a  right  to  meet 
the  set-off  in  reply. 

Rule  refused  (a). 

(a)  Other  points  were  Afterwards  urged,  without  disturbing  the  verdict. 


Forbes  against  King  and  Eight  Others. 

HPHE  declaration  was  in  case  containing  16  counts.  Where  some 

Six  of  the  nine  defendants  pleaded  not  guilty  to  fendants  de- 

the  whole.    The  three  others  employed  one  attorney.  mur  to  V***' 

r  .  J7  cular  counts, 

and  two  of  them  joined  in  demurring  to  the  5th  and  and  plead  not 
11th  counts,  and  pleading  not  guilty  to  the  rest  of  the  ^VhU^the 
declaration.     The  remaining  defendant  demurred  to  other  defend- 
tbe  same  counts,  and  pleaded  in  like  manner,  but  sepa-  guilt/ to  the° 
rately.      The  court  having  given  judgment  for  these  whole,  the  de- 

,   -     ,  i*i  i    .  fendants  who 

defendants  on  their  demurrers,  their  attorney  gave  demur  cannot, 
two  separate  rules  for  judgment  on  them,  serving  two  J»  obtaining 
separate  bills  of  costs  therein  and  two  separate  notices  their  demur- 
of  nation.  Effift. 

issues  in  fact, 
tax  their  costs 

Mantel  for  the  plaintiff,  obtained  a  rule  for  setting  on  that  judg- 
aside  these  notices  of  taxation,  and  staying  proceedings  ™*,Me  ^  °r' 
thereon.     The  issues  in  fact  are  not  yet  tried.     Then  theyhavejudg- 
costs  cannot  be  claimed  by  these  defendants  till  some  under  8  &  9 

vol.  in.  cc  IF.a.c.n.i.*. 
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Forbes 

v. 
Krvo 

and  Others. 
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general  judgment  of  the  court  is  obtained  in  favour  of 
all  the  defendants  in  the  cause.  For  the  plaintiff  may 
yet  obtain  a  verdict  against  the  six  first  defendants  who 
have  not  demurred,  and  the  counts  here  demurred  to 
may  be  good  after  that  verdict.  So  he  may  obtain  a 
verdict  on  the  other  counts  against  those  who  have  so 
demurred.  In  that  event  they  will  not  be  entitled  to 
costs  on  their  demurrers;  Attley  v.  Young  (a).  If 
these  defendants  had  been  acquitted  by  verdict,  they 
would  not  be  entitled  to  costs  under  sect.  1  of  8  &  9 
W.  3.  c.  11.,  this  being  an  action  on  the  case  (b). 
Then  they  cannot  recover  costs  under  sect.  2  of  that 
act,  though  they  have  obtained  judgment  on  de- 
murrer (c).  At  all  events  they  are  premature,  for  if 
they  can  in  any  event  recover  the  costs  of  issues  found 
for  them,  those  costs  can  only  be  deducted  from  the 
plaintiff's  costs.    Reg.  Gen.  Hil.  2  W.  4.  No.  74. 


The  Court  took  time  to  consider,  and  afterwards 
granted  a  rule,  against  which 

Hutchinson  showed  cause,  citing  8  &  9  W,$,  c.  11, 
s.S. 

Bayley  B. — It  appears  to  me  that  one  or  more  of 
several  defendants  are  not  entitled  to  a  judgment  for 
the  costs  of  a  demurrer  in  the  present  stage  of  the 
proceedings,  though  they  may  afterwards  become 
entitled  to  them  as  costs  in  the  cause,  and  may  then 
set  them  off.  No  statute  appears  to  me  to  give 
them  a  right  to  these  costs ;  then  it  would  be  error  on 
the  record  to  give  a  judgment  upon  them,  they  must 


(a)  Burr.  1233,  mentioned  in  the  judgment  In  1  East,  J63. 

(b)  Stra.  1005  ;  Tidd,  9  ed.  986. 

(c)lH.  BU.  W0jCat.Pr,C,P.  ^ibQttcoW^.cpntri,  Tidd, 
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await  the  determination  of  the  cause.  But  these  de- 
fendants may  enter  on  the  record  a  prayer  of  costs, 
which  may  be  allowed  or  refused  by  the  court,  and  if 
refused,  error  may  be  brought.    0 


Per  Curiam. 


Rule  absolute. 


183S. 


Poole  and  Another  against  Pembrey  and  Ann  Mary 

Pembrey,  his  Wife. 

rwiOMLJNSON  had  obtained  a  rule  to  set  aside  a 
plea  in  abatement,  on  the  ground  that  the  name  of 
the  female  defendant,  in  the  title  of  the  affidavit  verify- 
ing it,  was  Mary  Ann  Pembrey  instead  of  Ann  Mary 
Pembrey,  as  in  the  appearance  and  declaration.  He 
cited  Edwards  v.  Setree  (a). 

Addison  showed  for  cause  that  as  it  clearly  appeared 
from  the  title  to  the  affidavit  that  the  female  named  was 
wife  of  the  other  defendant,  that  was  sufficient  to  pre- 
vent doubt  as  to  the  identity  of  the  person  sued. 

But  per  Bayley  B. — This  affidavit  is  clearly  not  an 
affidavit  in  the  original  cause,  for  the  transposition  of 
Mary  Ann  for  Ann  Mary  has  substantially  altered  the 
name  in  which  she  is  sued.  The  argument  to  the 
contrary  would  tend  to  show  that  the  Christian  name 
of  the  wife  need  not  be  stated.  No  indictment  for 
peijury  could  be  sustained  on  this  affidavit,  for  no 
cause  is  pending  in  which  Mary  Ann  Pembrey  was 
defendant. 


A  plea  in 
abatement  will 
be  Bet  aside, 
where  the  tide 
of  the  affidavit 
verifying  the 
plea  contained 
a  transposition 
of  the  names 
forming  the 
Christian 
name  of  one  of 
the  defend* 
ants. 


(a)  3  Pri.  197. 

cc2 
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18S3. 


Per  Curiam.  —  Rule  absolute  without  costs.    The 

plaintiff  not  to  sign  judgment  unless  the  defendants 

andPAnother  ma^e  default  in  pleading  issuably,  or  in  paying  the 

v.  debt  and  costs  of  the  cause  (not  including  the  costs  of 

pncTwife.     ^e  mo^on)  within  ten  days;  and  in  case  of  defendant's 

pleading  issuably,  he  is  to  rejoin  gratis,  and  take  short 

notice  of  trial. 


Sabine  against  Field. 


The  court  will  THHE  sheriff  having  returned  nihil  to  two  writs  of 
Ju\Sothe  sci.fa.,  Piatt  moved,  under  Reg.  Gen.  Hit.  2  W.  4. 

sign  judgment  No.  81,  for  leave  to  sign  judgment,  eight  days  having 

suant  to  Jkg.  elapsed  from  the  return  of  the  first  sci.fa. 

W.  4.  No.  81        But  P**  Curiam.    One  of  the  objects  of  that  rule  was 
on  two  returns  t0  prevent  the  plaintiff  in  sci.fa.  from  going  on,  behind 

ofnifo/totwo        r  *  ,      .     .    ,  ,  . 

writs  of  tti.  fa.  the  party  s  back,  to  obtain  judgment  and  execution  on 

where  it  does     the      tum  of  twQ  ^jjg   and  to  compel  the  plaintiff  to 
not  appear  m  '  r  r 

that  attempts    procure  him  to  be  summoned.   It  does  not  here  appear 
made  torive    *bat  attempts  have  been  made  to  give  him  notice. 

the  defendant 

notice.  Rule  refused  (a). 

(a)  See  Tidd,  1124, 9  edit.,  and  Kennedy  v.  lord  Oxford,  1  Dow!.  613. 


Foster  and  Others  against  Burton. 

Smble,  that  a   A  ^u^e  had  keen  obtained  by  Mansel  for  rescinding 

judge  sitting  an  order  made  by  a  baron,  in  vacation,  to  quash 

has  no  power    the  defendant's  demurrer  as  appearing  to  be  sham,  for 

out  of  term  to  tyie  pUVp0ses  0f  delay,  and  to  sign  final  judgment  in 

tnurrer,  even      ten  days. 

if  it  appear  to 

be  sham,  and  pleaded  for  the  purposes  of  delay, 
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Cowling  showed  cause  on  several  grounds.    As  to        1833. 
the  baron's  power  to  make  the  order,  he  mentioned      TT*-^''^ 
Doe  d.  Prescottv.  Roe  (a),  and  11  G.  4.  and  1  W.  4.    and  Others 

c'70"  s'  *'  Bubton. 

"Lord  Lyndhurst  C.  B. — Assuming  a  demurrer  to 
be  absolutely  sham  on  the  face  of  it,  and  to  appear 
to  be  pleaded  for  the  purposes  of  delay,  has  a  single 
judge  at  chambers  power  to  quash  it? 

Bayley  B. — I  know  no  authority  for  making  such 
an  order  by  a  single  judge.  The  act  cited  only  applies 
to  a  single  judge  sitting  in  term,  while  the  other 
judges  are  sitting  in  banc. 

Per  Curiam — Rule  absolute  on  certain  terms  (&). 

(«)  9  Bing.  104. 

(b)  See  Spicer  ▼.  Tvdd,  2tyr.  R.  172;  and  Kanney  ▼.  Kenrick,  1  Dowl. 
609. 


MEMORANDA. 

Y  ATE  in  this  term  Thomas  Noon  Talfourd  Esq. 
of  the  Middle  Temple,  was  raised  to  the  degree 
of  the  Coif,  and  gave  rings  with  the  motto  "  Magna 
vis  veritatis." 


Shortly  after  the  term  David  Pollock  Esq.,  Philip 
Courienay  Esq.,  John  Blackburne  Esq.,  and  W.  H. 
Maule  Esq.,  were  appointed  King's  Counsel. 

END  OF  HILARY  TERM. 


OF  CASES 


ARGUED  AND  DETERMINED  IN  THE 


COURTS  OF  EXCHEQUER  OF  PLEAS, 


AN» 


EXCHEQUER  CHAMBER, 


IN 


ISaatet  fctenu 

In  the  Third  Year  of  the  Reign  of  Wilwam  IV, 


The   Archbishop  of  Canterbury   against 
1838.  Robertson. 


Anadminis-  T\EBT  on  a  joint  and  several  bond  dated  31  May 

tra tor  having     JL/   ,M~         ,  ,  ,  «        ^^^j 

received  as-  1830,  and  executed  tor  the  penal  sum  of  50,000/. 

sets  of  the  in- 
testate, con- 
verted them  to  hi*  own  use,  and  became  bankrupt  before  he  had  exhibited 
an  inventory  or  made  his  account  pursuant  to  the  bond  given'  under  the  sta- 
tute of  distributions,  2*  C.  a.  c  1(X  and  before  any  decree  to  pay  or  deliver  the 
residue  to  the  next  of  kin  was  obtained.  The  ecclesiastical  court  dis- 
charged him  from  the  suit  there,  he  having  obtained  his  certificate  as  a  bankrupt  :— 
Held,  that  his  malfeazance  in  converting  to  his  own  use  the  intestate's  assets,  so  that 
they  were  entirely  lost  to  his  estate,  was  a  breach  of  the  clause  of  the  condition 
"  well  and  truly  to  administer"  them ;  and  consequently  that  the  surety  in  the* 
administration  bond  was  liable  far  the  fall  araoaat  of  the  money  misapplied. 

Assuming  that  it  is  a  defence  to  breaches  assigned  en  an  administration  bond  for 
not  exhibiting  a  perfect  inventory,  or  making  true  and  just  account  at  or  before  a 
particular  day,  that  no  court  sat  on  that  day,  it  should  be  pleaded  in  excuse  of 
performance,  and  cannot  be  given  rn  evidence  before  a  jury  on  the  trial  of  breaches 
suggested  on  the  roll  under  8  &  9  W.  3.  c.  1 1.  s.  8. 

No  breach  of  the  administration  bond  accrues  by  the  administrators  not  distri- 
buting the  residue  among  the  next  of  kin  till  after  decree  of  the  ecclesiastical  court. 
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in  which  the  archbishop  of  Canterbury  was  obligee,  1888. 
and  the  defendant  with  one  John  Henry  Shelton,  and  Areh^|10p  0f 
J.  Skelton  deceased,  were  the  obligors.  The  de-  Caktkrbdry 
fetidant  pleaded  non  est  factum,  npon  which  the  plain-  robirtson. 
tiff  joined  issue  and  then  set  out  the  bond  and  con- 
dition. The  condition  was,  that  if  John  Henry  SkeU 
ton,  the  lawful  father  and  the  curator  or  guardian  law- 
folly  assigned  to  J.  H.  8.,  J.  5.  S.,  M.  A.  5.,  and 
L.  S.,  minors,  the  lawful  nephews  and  nieces  of 
Charles  Frederick  Schweitzer,  formerly  of  &c.  de- 
ceased, and  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  deceased,  for 
the  use  and  benefit  of  the  said  minors,  and^  until  one 
of  them  shall  attain  the  age  of  21  years,  do  male  or 
cause  to  be  made  a  true  and  perfect  inventory  of  all 
and  singular  the  goods,  chattels,  and  credits  of  the 
said  deceased  which  have  or  shall  come  to  the  hands, 
possession,  or  knowledge  of  him  the  said  J.  H.  S.f  or 
into  the  hands  and  possession  of  any  person  or  persons 
for  him,  and  the  same  so  made  do  exhibit  or  cause  to 
be  exhibited  in  the  registry  of  the  prerogative  court 
of  Canterbury  at  or  before  the  last  day  of  November 
next  ensuing,  and  the  same  goods,  chattels,  and  cre- 
dits, and  all  other  the  goods,  chattels,  and  credits  of 
the  said  deceased  at  the  time  of  his  death,  which  at 
any  time  after  shall  come  to  the  hands  or  possession 
of  the  said  J.  H.  S.,  or  into  the  hands  or  possession 
of  any  other  person  or  persons  for  him,  do  well  and 
truly  administer  according  to  law;  and  further  do 
make  or  cause  to  be  made  a  true  and  just  account  of 
hisr  said  administration  at  or  before  the  last  day  of 
May  1831 ;  and  all  the  rest  and  residue  of  the  said 
goods,  chattels,  and  credits  which  shall  be  found  re- 
maining upon  the  said  administrator's  accounts,  the 
dame  being  first  examined  and  allowed  of  by  the  judge 
or  judges  for  the  time  being  of  the  said  court,  shall 
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1833.       deliver  and  pay  unto  such  person  or  persons  respec- 
v-p^*/      tively  as  the  said  judge  or  judges  by  his  or  their  de- 

Canterbury  cree  or  8entence  (pursuant  to  the  true  intent  and  mean- 
*•  ing  of  an  act  of  parliament,  intituled  "  An  act  for  the 

better  settling  of  intestates'  estates,")  shall  limit  and 
appoint ;  and  if  it  shall  hereafter  appear  that  any  last 
will  and  testament  was  made  by  the  said  deceased,  and 
the  executor  or  executors  therein  named  do  exhibit 
the  same  in  the  said  court,  making  request  to.  have  it 
allowed  and  approved  accordingly,  if  the  said  J.  H.  S. 
being  thereunto  required  do  render  and  deliver  the 
said  letters  of  administration,  approbation  of  such  tes- 
tament being  first  had  and  made  in  the  said  court, 
then  the  bond  was  to  be  void  and  of  none  effect,  or 
else  to  remain  in  full  force  and  virtue. 

Upon  this  condition  the  four  following  breaches 
were  suggested  by  the  plaintiff  in  his  replication. 

1st.  That  the  said  John  Henry  Sketion  (the  admi- 
nistrator) did  not  make  or  cause  to  be  made  a  true  and 
perfect  or  other  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  C.  F.  S.  deceased,  which 
had  come  to  the  hands,  possession,  or  knowledge  of  him 
the  said  J.  H.  S.,  and  did  not  nor  would  exhibit  or  cause 
to  be  exhibited  in  the  registry  of  the  prerogative  court 
of  Canterbury  a  true  and  perfect  inventory  or  any 
other  inventory  at  or  before  the  last  day  of  November 
next  after  the  date  of  the  said  writing  obligatory,  or 
at  any  other  time,  contrary  to  the  form  and  effect  of 
the  condition  of  the  said  writing  obligatory. 

2d.  That  the  said  J.  II.  S.  (the  administrator)  did  not 
nor  would  well  and  truly  administer  according  to  law  the 
goods,  chattels,  and  credits  of  the  said  C.  F.  S.  deceased, 
which  came  to  the  hands  and  possession  of  the  said  J.  H.  S. 
after  the  death  of  the  said  C.  F.  S.9  amounting  in  the 
whole  to  30,000/.,  but,  on  the  contrary  thereof,  he  the 
said  J.  H.  S.  after  the  same  so  came  to  his  hands  and 


in  the  Third  Year  of  WILLIAM  IV.  893 

possession  aforesaid,  and  before  any  or  either  of  the        1833. 
said  minors  in  the  said  condition  mentioned  attained   .....        e 

.    Archbishop  ox 

the  age  of  21  years,  wrongfully,  unjustly,  and  injuri-  Canterbury 
ously,  and  contrary  to  the  intent  and  meaning  of  the  hoBJ|[T80Mb 
said  writing  obligatory,  wasted  the  same,  and  converted, 
appropriated,  and  disposed  of  the  same  goods,  chat- 
tels, and  credits,  being  of  the  value  aforesaid,  to  his 
own  use,  and  the  same  remain  wholly  unadministered, 
contrary  &c. 

3d.  That  the  said  John  Henry  Skelton  (the  ad- 
ministrator) did  not  make  or  cause  to  be  made  a  true 
and  just  account  of  his  said  administration  at  or  before 
the  last  day  of  May  1831,  or  at  any  time  before  or 
since  the  day  and  year  last  aforesaid,  but  on  the 
contrary  thereof  wholly  neglected  and  refused  so  to 
do,  contrary  &c. 

4th.  That  on  1?  November  1828,  the  said  Charles 
Frederick  Schweitzer  died  intestate,  leaving  J*  G.  S. 
and  F.  C,  J.  H.  S.  the  younger,  J.  5.  S.9  M.  A.  S., 
and  L.  S.,  his  next  of  kin.  That  afterwards  and 
after  the  death  of  the  said  C.  F.  S.>  and  after  pay- 
ing and  discharging  of  all  the  just  debts,  claims,  and 
demands  of  the  said  C.  F.  S.9  and  before  the  ex- 
hibiting of  the  said  plaintiff's  bill,  to  wit,  on  1st 
January  1831,  there  remained  and  was  in  the  hands 
and  possession  of  the  said  J.  H.  S.t  as  administrator 
as  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of 
10,875/.  8s.  9d.,  which  might  and  ought,  according  to 
the  condition  of  the  said  writing  obligatory,  to  have 
been  well  and  truly  administered  by  the  said  J.  H.  S. 
according  to  law,  in  manner  following  (that  is  to  say), 
the  sum  of  5331/.  14s.  \0\d.  to  Elizabeth  Younge 
spinster,  administratrix,  with  the  will  annexed  of  all 
and  singular  the  goods,  chattels,  and  credits  of  the 
said  J.  G.  S.  deceased,  for  the  use  and  benefit  of 
A.  F.  S.  daughter  and  universal  legatee  of  the  said 
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1888.       J.  G.  S.  deceased,  the  sum  of  211/.  19*.  to  the  said 
£^T^  _,  F.  C.,  the  sum  of  1388/.  18*.  8jd.  to  the  said  J.  H.  S. 

Archbishop  of   -  -  „     «*»,»  ■   « r»     a    »  i  •  ■ 

CiHTtRBOAr  the  younger,  the  sum  of  1393/.  18*.  8£rf.  to  the  said 
So*ifttto*  J.  8.  S.9  the  sum  of  1888/.  18*.  8|rf.  to  the  said  ilf. 
A.  S.,  and  the  sum  of  1888/.  18*.  S\d.  to  the  said 
L.  S. ;  yet  the  said  J.  H.  8.  hath  not  well  and  truly 
administered  the  last-mentioned  goods,  chattels,  and 
credits  of  the  said  C.  F.  5.  deceased,  or  any  part  there- 
of, according  to  law,  or  paid  or  delivered  or  divided 
the  same  in  manner  aforesaid  or  otherwise  howsoever, 
but  on  the  contrary  thereof,  whilst  the  said  letters  of 
administration  were  in  full  force  and  effect,  wrongfully, 
fraudulently,  and  unjustly  converted  and  appropriated 
the  same  to  his  own  use,  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obliga- 
tory, and  the  said  several  sums  of  money  still  remain 
nfttdministered  and  wholly  due  and  unpaid  to  the  said 

E.  Y.  administratrix   as   aforesaid,   and  to  the  said 

F.  C,  J.  It.  5.  the  younger,  J.  S.  8.9  M.  A.  «$.,  and 
L.  8.  respectively. 

At  the  trial  at  the  London  sittings  after  Michaelmas 
term  1888,  before  Lord  Lyndhurst  C.  B.,  a  verdict 
was  found  for  the  plaintiff  on  the  issue  on  the  plea  of 
non  est  factum  with  1*.  damages,  and  1*.  damages 
on  each  of  the  breaches,  subject  to  the  opinion  of 
the  court  on  the  following  case. — Charles  Frederick 
Schweitzer  in  the  condition  named  died  on  the  17  No- 
vember 1888,  intestate,  leaving  as  next  of  kin  J.  O.  S. 
his  brother,  F.  C.  his  sister,  and  «/.  H.  8.  the  younger, 
t£  9.  S.)  M.  A.  S.,  and  L.  5.  in&nts,  the  children  of 
John  Henry  Stelion  by  a  deceased  sister  of  the  intestate. 
/.  O.  S.  died  in  about  six  weeks  after  the  intestate,  leav- 
ing A.  F.  S.  a  minor  his  universal  legatee  and  sole  ex- 
ecutrix; Administration  of  his  estate  and  effects  With 
the  will  annexed  was  duly  granted  to  E.  Y.  F.  C. 
having  renounced  her  right  to  administration  of  Charles 
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Frederick  Schweitzer's  estate,  administration  thereof       1898* 

was    duly  granted   on   the    1st  June   1880  to  John      %l^7,        „ 
„  '    °_  -    i         vi.  J   .      Au     Arcbbithop  of 

Henry  Skelton,   one  of  the  obligors    named  m  the  Ca»teb»u*y 

bond,  as  the  father  and  guardian  before  then  ap»  %iq». 

pointed  by  the  prerogative  court  to  his  children,  the 
above-named  infants,  nephews  and  nieces  of  the  intes- 
tate, during  the  minority  of  the  said  infants,  and  until 
the  eldest,  that  is  to  say,  J.H.S.  the  younger  came  of 
age.  The  principal  part  of  C-  F.  S.'s  property  consisted 
of  stock  invested  and  standing  in  bis  name  at  the  time 
of  his  death  in  the  8  per  cent,  consols.  This  stock 
J.  H.  S.  the  administrator  sold  out  in  the  month  of 
June  1880,  and  opened  an  account  with  the  proeeeds 
amounting  to  23,093/.  15*.  in  his  own  name  in  the  Bank 
of  England*  He  also  received  and  paid  into  his  said 
account  1125/.  dividends  doe  on  the  stock,  and  575tf. 
a  cash  balance  standing  to  intestate's  credit  at  the 
Bank.  Between  the  2d  of  June  and  the  36  Juhf  1830, 
the  administraitor  paid  all  the  debts  said  funeral  ex- 
penses of  the  intestate,  and  the  expenses  of  and  in- 
cident to  bis  administration,  by  applying  14,066i»  14*.  84 
in  the  course  of  the  administration. 

In  September  1880,  the  administrator  made  out  an 
account  and  delivered  the  same  to  said  Miss  E,  Y* 
the  guardian  of  the  said  A.  F.  8.,  a  copy  of  which 
account  is  hereunto  annexed. 

By  the  end  of  July  1830,  the  administrator  appro- 
priated the  sums  of  494U  19*.  and  511%.  15*.  10d  to 
his  own  use,  became  bankrupt  on  2d  June  1881,  and 
obtained  his  certificate  on  15  September  1881. 

The  prerogative  court  never  requires  an  adminis- 
trator to  deliver  an  inventory  or  account  before  cita- 
tion, and  the  same  is  very  seldom  delivered  until  called 
for. 

On  13  June  1881,  a  citation  issued  against  J.  Jf*  S, 
the  administrator,  from  the  prerogative  court,  at  the 
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1833.       instance  of  £•  Y.  as  administratrix,  to  which  he  ap- 

^y**'      peared ;  and  on  5th  July  1831,  brought  in  an  inventory 

cTnterburv  aiM*  account  on  oath,  and  was  dismissed  in  respect  of 

v-  the  same  if  not  objected  to  on  the  caveat  day  in  Au- 

ROBERTSON.  .  -  ii        . 

gust  following. 

On  1st  December  1831,  E.  17s  proctor  prayed  the 
judge  of  the  ecclesiastical  court  to  allow  the  declara- 
tion instead  of  an  inventory  and  account,  and  then  in 
the  registry  of  the  court ;  and  the  judge  having  heard 
advocates  and  proctors  thereon  on  both  sides,  and 
having  examined  and  allowed  the  inventory  and  the 
account  exhibited,  the  same  not  having  been  objected 
to,  referred  the  inventory  and  the  account  to  the  re- 
gister of  the  prerogative  court  to  report  the  amount 
of  the  rest  and  residue  of  the  goods,  chattels,  and 
credits  of  the  intestate  remaining  on  the  administration 
account,  and  to  what  person  or  persons  respectively 
the  said  residue  was  to  be  limited  and  appointed,  and  in 
what  portions  allotted ;  and  directed  all  other  matters 
to  stand  continued  until  the  said  report  was  brought 
in*  On  9th  December,  in  the  same  year,  he  reported 
that  it  appeared  upon  the  administrator's  accounts 
that  a  balance  of  10,875/.  8*.  9tf.  remained  unadminis- 
tered,  of  which  sum  E.  Younge,  as,  administratrix  of 
J.  6.  Schweitzer,  was  entitled  to  5331/.  14**.  10£t/.» 
the  four  children  of  the  administrator  J,  H.  Skelton 
to  5331/.  14*.  10§c/.,  and  F.  Choppin  to  a  small  sum 
to  make  up  her  full  share  of  5331/.  14*.  lOJtf.  On 
the  4  January  1832,  this  report  was  confirmed  by  the 
prerogative  court.  On  the  1st  February  Miss 
Younge's  proctor  prayed  the  judge  to  decree  dis- 
tribution of  10,875/.  8s.  9d.  remaining  to  be  distri- 
buted according  to  the  register's  report;  to  which  J.H. 
Skelton  by  his  proctor  objected.  He  then  asserted 
an  allegation  in  the  nature  of  a -plea,  showing  cause 
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why  no  order  could  be  made  on  him  the  said  J.  H.       1833. 
Skelton  to  pay  or  distribute  any  part  of  the  goods,  A  VTTM^'/    „ 

.  Archbishop  of 

chattels,  and  credits  of  the  said  C.  F.  Schweitzer  de-  Canterbury 

ceased.    The  reasons  stated  by  the  said  J.  H.  Skelton    _     Vt 

J  Robertson. 

in  and  by  that  allegation  why  no  such  order  could  be 
made  upon  him  were  two:  1st.  That  his  eldest  son  J.  H. 
S.  having  attained  his  age  of  21  years  on  the  21st  July 
1831,  the  grant  of  administration  to  him  (J.  H.  S.  senior) 
had  ceased,  and  that  there  was  then  no  legal  personal 
representative  of  the  said  C.  F.  Schweitzer  deceased ; 
and  2dly,  that  he  had  been  a  trader  according  to  the 
provisions  of  the  bankrupt  law ;  that  on  7th  June  a 
commission  of  bankrupt  had  issued  against  him,  that 
he  had  in  all  things  conformed  himself  to  the  bank- 
rupt laws,  and  had  duly  obtained  his  certificate  of 
conformity,  which  was  allowed  by  the  lord  chancellor 
on  15th  September  1831.  On  '20  February  1832, 
Miss  Younge's  proctor  on  her  behalf  admitted  the 
several  positions  or  articles  of  J.  H.  Skelton' s  allega- 
tion (which  had  previously  been  admitted  by  the  court 
to  proof,)  to  be  true,  reserving  for  the  consideration  of 
the  court  all  questions  of  law. 

On  25th  February  1832,  J.  H.  Skelton  prayed  the 
judge  to  pronounce  him  not  liable  to  be  ordered  to 
distribute  the  balance  of  the  estate  and  effects  of  the. 
intestate  by  reason  of  his  being  a  certificated  bank- 
rupt, and  to  dismiss  him  from  the  suit ;  and  the  judge 
of  the  prerogative  court  having  read  the  evidence  and 
heard  advocates  on  both  sides,  dismissed  the  said  J. 
H.  Skelton  from  the  suit  and  all  further  observance  of 
justice  therein. 

J.  H.  Skelton  the  administrator,  in  October  1830 
and  April  1831,  paid  to  Miss  Schweitzer  half-yearly 
dividends  of  86/.  18*.  4J.  each,  as  if  that  sum  had  so 
been  invested.    In  fact  he  never  invested  the  money. 
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1833,       J.  H.  Skelton  the  younger,  the  eldest  son  of  the  ad* 

s-^v-*"'      ministrator,  came  of  age  on  the  21st  Jtdy  1831,  during 

Camtebsuby  the  pendency  of  the   suit   in  the  prerogative  court* 

_,     *•  None  of  the  children  of  the  said  J.  H.  Skelton  the 

administrator  were  parties  to  the  proceedings  in  the 

prerogative  court,   and  the  bond  was  ordered  to  be 

attended  with  to  be  sued  upon  at  the  instance  of  the 

said  -E.  Younge  alone.    A  release  has  been  executed 

by  F*  Choppin,  and  upon  whose  share  no  question 

arises. 

There  was  no  sitting  of  the  prerogative  court  on 
the  last  day  of  November  1830,  nor  on  the  last 
day  of  May  1831 ;  no  party  can  render  an  account 
without  a  courts  the  administrator  might  have  pro* 
cured  special  courts  to  be  held  on  those  days,  and 
there  were  sittings  between  the  date  of  the  re- 
ceipt by  the  administrator  of  the  monies  and  stock 
and  the  last  day  of  November  1830,  and  between  that 
day  and  the  last  day  of  May  1831,  at  which  an  inven* 
tory  and  account  might  have  been  rendered,  and  if  an 
inventory  and  account  had  been  given  in  before  or  on 
either  the  first  or  second  court  day  subsequent  to  the 
last  day  of  May  1831,  a. decree  might,  provided  it  was 
an  amicable  proceeding  and  unless  there  was  any  ob- 
jection, have  been  obtained  by  the  27th  June  1831, 
for  the  payment  of  the  sums  unad  ministered. 

The  question  for  the  opinion  of  the  court  is— 1st, 
Whether  there  is  any  breach  of  the  condition  of  the 
b<?nd  assigned  upon  the  record  on  which  the  surety 
Robertson  can  be  charged  in  this  action  ? 

The  court  are  to  give  any  directions  they  think 
proper  on  the  whole  record :  but  if  it  is  of  opinion 
that  there  is  any  breach  of  the  condition  suggested 
in  the  record,  on  which  damages  can  be  entered  up, 
the  court  shall  order  what  damages  shall  be  assessed 
on  any  of  the  breaches. 


in  the  Third  Year  op  WILLIAM  IV.  899 

F.  Kelly  for  the  plaintiff.    The  question  is,  whether       1688. 
the  act  of  the  administrator  in  wasting  and  converting      v^*^p/ 
to  his  own  use  a  large  amount  of  the  effects  of  the  cavtebburt 
intestate,  which  came  to  his  hands  as  administrator!  is  •» 

or  is  not  a  breach  of  that  part  of  the  condition  which 
bound  him  "  well  and  truly  to  administer  them  accord- 
ing to  law  ?"    That  question  is  raised  by  the  second 
breach ;  and  the  plaintiff  contends,  that  taking  the  facts 
found  in  the  case  with  the  plain  grammatical  construc- 
tion of  the  condition,  this  surety  is  liable  on  that 
breach  for  the  whole  damages  claimed.    Nor  are  the 
decisions  contrary.    In  the  Archbishop  of  Canterbury 
v.  Tappen{a\  it  was  decided  that  the  mere  neglect  or 
nonfeasance  of  an  administrator  in  forbearing  to  distri- 
bute the  surplus  according  to  the  statute  of  distribu- 
tions £8  &  33  C.  2.  c.  10.  is  not  a  breach  of  the  condi- 
tion of  the  administration  bond,  till  a  decree  is  made 
for  that  purpose.    There  the  defendant  pleaded  af- 
firmatively that  he    had  performed    the   three  first 
branches  of  the  condition,  and,  as  to  the  fourth,  that 
he  was  not  then  bound  by  law,  i.  e.  by  the  decree  of 
the  spiritual  court,  to  perform  it.     He,  in  fact,  relied  on 
having  done  all  that  he  was  required  to  do,  and  no 
question  of  mis-  or  mal-appropriation  by  him  arose,  as 
in  this  case,  where  only  non  est  factum  is  pleaded. 
Some  obiter  expressions  of  HoU  C.  J.  in  Archbishop 
of  Canterbury  v.  Wills  (&),  are  all  that  can  be  quoted 
against  the  plaintiff;  for  all  that  was  there  decided  was, 
that  since  stat.  22  C.  8.  e.  10.  an  administrator  is  obliged 
by  his  bond  to  give  in  his  account  in  the  spiritual  court 
without  citation.    Holt  C.  J.  says,  "  Since  the  statute 
of  Car.  2.  the  condition  of  administration  bonds  being 

(a)  8  B.  &  Cr.  151 ;  and  tee  this  case  cor*  Sir  John  Nicholl,  3  Addams's 
R.  68. 

(ft)  1  Salk.  315,  S.C.  nam.  Willu,  1  Salk.  172,  mid  nm.  WUUU,  11 
Hod.  145. 
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1833.       that  the  administrator  shall  account  at  a  clay  certain, 
v-^^/      he  must  account  accordingly  at  his  peril,  and  that 
Camtubue r  w*thout  citation  or  suit ;  and  this  account  must  be  in 
••  court,  and  if  he  comes  at  the  day  and  no  court  is  held, 

he  shall  be  excused,  for  he  may  plead  he  was  ready, 
and  no  court,  &c.  But  then  this  account  is  not  exa- 
minable unless  a  party  interested  comes  in  and  contro- 
verts it."  His  succeeding  observations,  as  cited  and 
relied  on  by  Lord  Tenterden  in  lappen's  case,  are  in 
favour  of  the  plaintiff:  "  And  whereas  by  the  words  of 
the  condition  he  is  to  administer  well  and  truly,  that 
shall  be  construed  in  bringing  in  his  account,  and  not 
in  paying  the  debts  of  the  intestate ;  and  therefore  a 
creditor  (a)  shall  not  take  an  assignment  of  the  bond 
and  sue  it,  and  assign  for  breach  the  non-payment  of  a 
debt  to  him."  And  though  he  adds  "  or  a  devastavit 
by  the  administrator,  for  that  would  be  needless  and 
infinite ;"  the  case  of  such  a  devastavit  as  this  was  not 
then  before  the  court ;  and  the  inconvenience  that  as 
debts  are  payable  inprcesenti,  the  administrator,  as  soon 
as  he  received  the  intestate's  money,  might  be  instantly 
guilty  of  nonfeasance  and  incur  a  breach  of  the  bond, 
does  not  apply  to  the  present  case. 

Lord  Holt's  words  cannot  be  restricted  to  this,  that 
bringing  in  an  account  would  satisfy  the  words  "truly 
administer,"  the  two  things  being  so  wholly  different ; 
all  they  mean  is,  that  a  creditor,  on  learning  the  fact  of 
a  payment  made  to  an  executor,  cannot  immediately 
suggest  a  breach  of  the  bond  well  and  truly  to  admi- 
nister, or  no  man  would  be  an  administrator ;  and  they 
do  not  show  that  a  devastavit  by  an  administrator  is 
not  a  breach  of  that  clause.  Greenside  and  others  v. 
Benson  and  others(ft),  decides  that  the  obligee  of  an 

(a)  See  WaUu  ▼.  Pipon,  Ambler,  183. 
(6)  3  Atk.  R.  248,  252. 
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d  ministration  bond  may  assign  a  breach  in  not  deli-        1833. 

vering  a  perfect  inventory  without  citation ;  so  that  Lord      ^^y^^ 

Hardwickes  judgment  only  shows  that  a  breach  assign-   Canterbury 

ing  the  non-payment  of  the  intestate's  debts,  would  be  no    „     v' 
°  *    J  ...  Robertson. 

breach  ;  and  Lord  Tenterden  cites  it  in  Tapper?*  case, 
for  the  same  purpose  as  The  Archbishop  of  Canterbury 
v.  Wills.  [Lord  Lyndhurst  C.  B.  In  Greenside  v. 
Benson,  as  reported  by  Atkyns,  it  is  said  (a)  that  at  the 
trial  no  defence  was  made  by  the  sureties,  and  that 
there  was  judgment  by  default;  but  there  was  clearly  a 
verdict,  which  the  lord  chancellor  refused  to  disturb  (A). 
Bayley  B.  Non  est  factum,  in  this  case,  amounts  vir- 
tually to  judgment  by  default.  Vaughan  B.  The 
breach  assigned  in  Greenside  v.  Benson,  appears  from 
Atlcyns  to  bave  been  the  not  exhibiting  a  true  and  per- 
fect inventory  (c).]  No  case  decides  that  an  adminis- 
trator's misfeazance  in  fraudulently  misappropriating 
the  assets,  is  not  a  breach  yof  the  condition  in  question. 
The  legislature,  in  passing  stat.  22  Car.  2.  c.  10,  con- 
templated the  probable  necessity  (rf)  of  the  granting 
administration  to  many  traders,  and  needy  or  dishonest 
persons ;  and  therefore  provided  for  the  ultimate  security 
of  the  next  of  kin,  by  imperatively  requiring  bond  from  the 
administrator,  "  with  two  or  more  able  sureties,  respect 
being  had  to  the  value  of  the  estate."    Nor  is  it  here 

(a)  p.  249. 

(b)  p.  553.  K*Uy  afterwards  stated  to  the  court,  that  on  the  record 
referred  to  in  Atkyns,  the  declaration  was  for  the  penalty  of  the  bond ;  the 
plea  was  performance  of  the  whole  condition ;  and  the  single  replication 
was,  that  the  administrator  had  not  exhibited  an  inventory. 

(c)  p.  248.  and  see  pott,  404,  n.  (c). 

(d)  Mandamus  lies  to  compel  a  grant  of  probate  to  an  executor  who  is 
insolvent,  and  has  absconded.  Rex  v.  Sir  Richard  Raines  (Judge  of  die 
Prerogative  Court).  Cartli.  457;  S.  C.  Lord  Roym.  361;  1  Salk.299;  3 
Salk.  162 ;  llolt,  310 ;  12  Mod.  205 ;  Stra.  672 ;  but  see  Hill  v.  MilU, 
1  Shower,  295,  as  to  the  difference  between  the  grant  of  probate  and  ad- 
ministration, per  Sir  Richard  Haines;  and  see  2  P.  Wms.  163,  3  ed.  337, 

VOL.  III.  D  D 
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1833.       sought  to  charge  a  surety  for  a  mere  nonfeazance  by 
*^y^      his  principal,  but  for  his  specific  malfeasance*    The 
Cantebbuat  distinct  nature  of  the  matters  enjoined  by  the  four 
v-  clauses  of  this  condition,  and  the  difference  in  the 

terms  used  for  each,  shows  that  decisions  on  other 
clauses  do  not  apply  to  this.    For,  first,  the  adminis- 
trator is  to  make  and  exhibit  a  true  and  perfect  inven- 
tory of  the  intestate's  goods.    2d.  He  is  well  and  truly 
to  administer  them  according  to  law.    3d.  He  is  to 
make  a  true  account  of  bis  administration*    4th.  He  is 
to  deliver  and  pay  the  residue  remaining  on  his  ac- 
count, to  the  persons  appointed  by  decree  of  the  spi- 
ritual court ;  and  5th,  to  deliver  into  court  the  letters  of 
administration,  if  any,  which  shall  appear.    Now,  it 
being  held  in  Tapperis  case,  that  a  neglect  to  distribute 
the  surplus  before  decree  of  the  court  to  do  so,  is  not 
a  breach  of  the  condition  well  and  truly  to  administer 
according  to  law,  what  does  that  obligation  bind  the 
administrator  to  do  in  the  interval  between  his  receipt  of 
the  intestate's  chattels  and  the  decree  i  If  the  legislature 
had  not  intended  that  something  should  be  done  by  him 
which  should  require  sureties,  viz.  the  securely  keeping 
the  assets,  the  statute  would,  in  many  cases,  be  nugatory. 
Suppose  an  administrator  to  receive  a  sum,  and  having 
converted  it  to  his  own  use,  to  die  intestate  before  the  time 
admitted  of  making  a  decree  calling  on  him  to  pay  over 
the  surplus,  could  the  surety  contend  that  to  be  no  breach 
of  the  bond?  For  if  his  next  of  kin  would  not  administer, 
the  ordinary  or  the  officer  of  the  court  must.    Then, 
if  it  were  held  that  no  misappropriation  of  the  original 
intestate's  assets  could  take  place  before  the  decree, 
the  statute  would  be  ineffectual.     Here  an  admini- 
strator has  become  bankrupt,  and  having  obtained  his 
certificate  before  the  decree  to  pay  over  the  surplus, 
no  benefit  arises  to  the  next  of  kin  or  creditors  from 
that  decree ;  for  the  spiritual  court  has  discharged  him 
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from  liability  to  repay.    Then,  is  the  statute,  and  the       1833. 
bond  given  under  it,  ineffectual  in  such  a  case  i    Must      v^s"-^/ 

there  be  a  decree  in  every  case,  before  there  can  be  a  Canterbury 

breach  of  the  condition?   Since  the  statute  ofdistribu-  n     Vm 

KOB&RTSON* 

tions,  administrators  and  next  of  kin  are  like  executors 
and  legatees,  or  rather  they  are  executors  and  legatees 
in  law ;  per  Shower  arguendo,  Black borovghv.  Davis(a). 
Now,  as  the  second  clause  of  the  condition  prescribes  it 
to  administrators  well  and  truly  to  administer,  and 
subsequently  in  the  same  instrument,  to  distribute  to 
persons  appointed  by  decree  of  the  spiritual  judge, 
according  to  the  statute ;  the  inference,  from  construing 
one  part  of  the  condition  by  reference  to  another,  would 
be,  that  where  no  decree  is  mentioned  as  a  requisite, 
none  need  have  previously  taken  place;  and  that  well  and 
truly  administering  means  something  to  be  done  with  re- 
ference to  the  account  (ft),  but  before  rendering  it;  viz. 
by  using  due  diligence  in  collecting  the  assets,  and  keep- 
ing them  securely  with  a  view  to  rendering  final  accounts 
when  called  on  by  decree.  But  how  can  conversion  by 
the  administrator  to  his  own  use  in  the  interim  be  other 
than  contrary  to  those  words  ?  The  legal  meaning  of 
administer  is  no  more  than  intermeddling  (c).  If  such  a 
taking  and  conversion  of  the  intestate's  property  as  this 
be  an  administration,  it  is  also  a  devastavit,  and  a  breach 
of  the  condition  well  and  truly  to  administer  (rf). 
[Lord  Lyndhurst  C.  B.  Do  you  contend  that  a  surety 
is  liable  in  every  case  of  devastavit  ?]  No,  only  in  case 
of  maladministration.  [Lord  Lyndhurst  C.  B.  The 
words  well  and  truly  to  administer  according  to  law, 

(a)  12  Mod.  621;  11  Viner,  54;  and  see  Butler  v.  Hammond,  Holt's 
R.  660. 

(6)  Archbuhop  of  Canterbury  ?.  Wills  or  Willis,  1  Salk.315;  11  Mod. 
145;  S.C.  nom.  Willttt. 

(c)  See  Wentworth's  Office  of  Executor,  41 ;  old  edit. 

(d)  Ibid.  115,  old  edit.;  Toller,  3d  edit.  424,  cb.U. 

DD2 
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1833.        must  be  construed  in  their  natural  and  ordinary  inter- 
s*^s**s      pretation.     Paying  debts  out  of  their  order  cannot  be 

cTl«RhB°uPRYf  said  t0  be  a  wel1  aild  tru,y  administering  («).    That 
v.  case  continually  occurs ;  then  how  does  it  happen  that 

Robertson 

many  actions  are  not  brought  against  sureties  for  the 
misconduct  of  the  administrators  in  so  doing  ?]  The 
creditor  has  generally  a  more  ready  mode  of  obtaining 
justice  by  suing  the  administrator.  [Lord  Lyndhurst 
C.  B.  It  continually  happens  in  equity  that  administra- 
tors are  called  on  to  pay  into  court  sums,  the  full  amount 
of  which  they  cannot  so  pay  in;  but  I  know  of  no 
actions  against  their  sureties  on  account  of  that  non- 
payment.] The  infrequency  of  actions  on  these  bonds 
does  not  prove  that  they  may  not  be  sustained  to  pre- 
vent the  statute  from  becoming  ineffectual,  as  in  this 
case ;  for  here  the  bankrupt  administrator  has  been 
declared  by  the  spiritual  court  discharged  from  liability 
to  repay  the  sum  embezzled  by  him  (b) ;  and  if  his  em- 
bezzlement is  not  a  breach  of  the  condition,  the  object 
of  the  act  is  defeated.  Such  actions  are  equally  rare 
for  the  purpose  of  recovering  the  residue  after  a  decree 
obtained  for  paying  it  over.  The  breaches  assigned 
in  Tlie  Archbishop  of  Canterbury  v.  Hotvse,  do  not 
appear  in  the  report  of  Cowper(c).    [Lord  Lyndhurst. 


(a)  See  Toiler,  chap,  ix. 

(6)  See  Younge  v.  Skelton,  cor.  Sir  John  Ntcholl,  3  Hagg.  R.  780.  Mich. 
1831. 

(c)  Cowp.  140.  Lofft,  6M.  S.  C.  It  was  afterwards  ascertained  by  search- 
ing the  records  of  Michaelmas  term,  15  Geo.  3,  A.  D.  1774,  Roll.  703,  that 
the  pleadings  and  judgment  were  similar  to  those  in  Ward  r.  Weston,  Trim. 
16  &  17  Geo.  2,  1743,  Roll.  257,  which  was  an  action  on  the  same  bond  as 
that  oot  of  which  arose  Grecutide  ▼.  Brn&m,  reported  mAtkyns,  the  defendant 
Weston  being  another  of  the  sureties.  The  declaration  in  Ward  v.  WeUon  was 
on  a  common  administration  bond,  dated  9lh  March,  1 741 .  Bond  and  condi- 
tion set  out  on  oyer.  PUu,  that  the  adminsiratrix  did  make  and  exhibit  an  in. 
ventory  before  the  day  named  in  the  condition,  &c.  That  the  administra- 
trix had  well  and  truly  administered,  &c.    That  the  administratrix  did  male 
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That  case  was  stopped  in  the  early  stage  of  it ;  all  that       1833. 
is  there  decided  is,  that  a  creditor  may  sue  on  an      ^^^^ 
administration  bond  in  the  name  of  the  archbishop.]  Canterbury 

Lord  Mansfield,  however,  there  refers  to  the  various   „     Vt 

"  .        .  Robertson. 

clauses  of  the  condition  in  the  bond  as  substantial 
matters  to  be  really  performed.  Lord  Tenter  den  did 
the  same  in  Tapperis  case ;  that  answers  the  fact  of 
the  infrequency  of  actions  on  it.  If  due  administration 
be  not  the  secure  keeping  of  the  assets  till  the  decree 
for  their  distribution,  how  can  a  creditor  be  (in  the 
words  of  Lord  Mansfield)  "  most  materially  and  prin- 
cipally interested  in  the  administrator's  delivering  in 
a  true  inventory,  and  in  the  due  administration  of  the 
effects  r 

On  the  first  and  third  breaches  for  non-delivery  of 
an  inventory  and  account,  the  question  will  be,  whether 
real  or  nominal  damages  should  be  assessed.  If  the 
court  shall  not  decide  for  the  plaintiff  on  the  second 
breach,  he  claims  the  whole  damages  on  those  breaches 
also,  on  the  ground  that  if  the  account  and  inventory 
had  been  severally  brought  in  before  or  on  the  respec- 
tive days  named  in  the  bond,  the  parties  entitled  might 
have  obtained  a  decree  before  the  bankrupt  administrator 
obtained  his  certificate,  in  which  event  he  would  have 
been  decreed  to  pay  the  money.  Whether  the  making 
the  decree  had  been  resisted  or  not,  it  might  have  been 
made  so  as  to  enable  the  plaintiff  to  sue  the  surety, 

a  just  account  of  her  said  administration,  and  that  upon  the  account  there 
were  not  found  any  goods  remaining  to  be  administered  ;  and  that  there  was 
no  vrjll  found,  ficc.  RqtUcatum,  that  the  administratrix  did  not  make  and 
exhibit  a  true  and  perfect  inventory  of  the  goods,  &c.  of  the  deceased,  as 
the  defendant  had  by  his  plea  alleged.  At  the  trial  at  the  summer  assises 
for  York,  A.D.  1743,  the  defendant  did  not  appear,  and  the  jury  found 
that  the  administratrix  did  not  make  and  exhibit  a  true  and  perfect  inven- 
tory, &c,  as  plaintiff  in  his  replication  had  alleged.  Damages  Is.,  besides 
costs,  &c.  Judgment  for  ptainlilf  to  recover  the  debt  and  damages,  and 
costs  of  increase. 
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1883.       and  not  be  barred ;  and  the  court  will  not  presume  that 
Yj/7"J'      it  would  have  been  contested  so  as  to  prevent  its  being 
Cakterwet  made  before  that  event.    If  the  defendant  rested  his 
n     *'  case  on  his  not  being  bound  to  bring  in  the  inventory 

and  account  before  a  certain  day,  and  that  no  court  sat 
on  that  day,  he  should  have  pleaded  it  in  excuse  of 
performance,  after  craving  oyer  of  the  bond  and  condi- 
tion (a) ;  but  the  facts  would  not  permit  him.  Though 
it  is  not  the  practice  to  bring  in  these  accounts  before 
they  are  called  for,  I-ord  Hardwicke  in  the  case  of  the 
Corporation  of  Clergymen* s  Sons  v.  Swainson(b)9  says 
that  nothing  is  more  necessary  than  to  keep  executors 
to  deliver  inventories.  Here  it  is  found  that  the  inven- 
tory and  account  might  have  been  brought  in  on  other 
court  days  occurring  before  the  last  day  limited ;  then 
the  administrator  was  bound  not  to  put  off  doing  so 
till  an  impossible  day. 

The  Solicitor  General  contra.  The  material  ques- 
tion is,  whether  the  second  breach  is  proved  ?  It  has 
been  assumed  that  future  legatees,  creditors,  and  next 
of  kin,  are  secured  by  the  surety  in  the  administration 
bond,  against  the  insolvency  or  wrongful  acts  of  the 
administrator,  and  that  such  a  surety  is  liable  to  pay  the 
whole  damages  arising  to  them  from  such  wrongful  acts* 
It  is  of  most  serious  importance  to  consider  whether  their 
liability,  in  fact,  exists  to  such  an  extent ;  these  bonds 
having  been  hitherto  considered  ineffectual  for  that 
purpose  (c).  It  is  here  said  that  the  whole  sum  stied 
for   may  be    recovered  as   damages  on  the  second 

(a)  See  per  Holt  C.  J.  in  Archbiihop  <f  Canterbury  t.  WUk(WMh  of 
WilUtt,)  Selk.  316  ;  S.  C.  id.  172. ;  11  Mod.  145. 

(b)  1  Ves.  sen.  75 ;  and  see  $  Merivalc,  4$. 

(e)  See  a  passage  in  page  41  of  the  Report  of  the  Ecclesiastical  Commis- 
sioners, intended  to  show  that  the  remedy  on  the  administration  bond,  in  the 
spiritual  court,  is  dilatory  and  inefficient. 
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breach,  because  the  administrator  was  not  in  a  condi-       1833. 
tion  to  pay  after  the  decree  was  obtained ;  but  The  .    ... ,        - 
Archbishop  of  Canterbury  v.  Tappen  shows  that  it  is  no  Canterbury 
breach  of  the  condition  to  retain  the  surplus  till  the    ^BBRT«oir. 
decree  for  distribution  is  made. 

No  breach  for  which  the  surety  is  liable,  is  assigned 
on  the  words  of  the  statute.  It  does  not  use  the  words 
"  well  and  truly  administer"  in  the  legal  sense,  so  as  to 
require  proof  of  that  receipt  of  assets  and  payment  of 
debts  in  due  order,  which  is  necessary  to  support  a 
plea  of  plene  administravit.  That,  however,  is  not  the 
meaning  assigned  to  those  words  by  the  legislature, 
nor  is  misapplication  of  assets  meant ;  but  the  bond  is 
intended  to  carry  into  effect  the  statute  of  distributions, 
which  provides  the  form  of  the  condition  (a),  in 
order  to  dividing  the  residue  among  the  next  of 
kin.  [Bayley  B.  There  were  two  objects ;  one  that 
the  residue  should  be  forthcoming,  the  other  that 
it  should  be  duly  divided.]  Nothing  is  said  about 
safe  custody  of  the  assets  or  good  conduct  of  the  ad- 
ministrator, or  that  the  bond  is  given  to  secure  his 
general  good  conduct,  but  merely  to  enable  that  to  be 
done  which  the  ordinary  ought  to  do.  Brown  v.  Arch- 
bishop of  Canterbury  in  Error  (A)  decided  as  early  as 
35  Can  2.  recognizes  the  position  that  truly  adminis- 
tering does  not  mean  payment  of  debts  in  due  order, 
and  that  a  devastavit  cannot  be  alleged  as  a  breach  of 
that  clause.  There  the  plea  was,  that  the  administrator 
had  made  a  true  and  perfect  inventory  of  the  intestate's 
goods,  and  had  exhibited  it  in  the  registry  of  the  pre- 
rogative court  of  Canterbury;  and  that  he  had  well 
and  truly  administered  according  to  law  all  the  goods, 
chattels,  and  credits  of  the  intestate  which  had  come 
to  his  hands ;  that  he  had  made  a  just  and  perfect 

(a)  See  Williams  on  Executors,  905,  906. 
(&)  Lutwyche,  882,  b.  883,  et  acq. 
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1833.        account  of  his  administration  at  or  before   the  day 
v-^<^/      named  in  the  condition,  and  had  paid  and  delivered 

Canterbury   over  a^  ^ie  resl^ue  °f  ^e  intestate's  effects  remaining 

v-  on  that  account  according  to  the  decree  of  the  said 

Robertson.  _  _.  .  ,   .       . 

court,  and  according  to  the  act  mentioned  in  the  con- 
dition ;  and  that  he  had  performed  all  the  decrees  of 
the  said  court  according  to  the  form  and  effect  of  the 
said  condition  and  the  construction  of  the  said  act. 
The  replication  was,  that  the  intestate  was  bound  by  a 
bond  to  </.  //.,  which  was  unpaid  at  his  death,  and 
that  effects  of  the  intestate  to  a  larger  amount  came  to 
the  administrator,  from  whence  he  might  have  satisfied 
such  bond  debt,  and  assigned  a  breach  of  the  condi- 
tion of  administration  bond  that  that  bond  debt  was 
not  paid.  On  demurrer,  the  plaintiff*  succeeded ;  but  it 
was  afterwards  held  on  error  that  the  breach  as- 
signed was  not  within  the  intent  of  the  condition.  Had 
that  replication  gone  on  to  say  that  the  administrator, 
having  the  intestate's  money  in  his  hands,  refused  to 
pay  a  bond  debt,  it  would  have  been  quite  similar  to 
this  case.  [Lord  Lyndhurst  C.  B.  How  can  that  be 
reconciled  with  Howses  case  in  Cowper,  that  the 
creditors  may  sue  on  an  administration  bond?]  That 
decision  did  not  turn  on  the  disposition  of  assets,  but 
on  the  administrator's  not  exhibiting  an  inventory,  as 
expressly  directed  by  the  condition. 

Lord  Holt  says  (a)  that  a  creditor  shall  not  take  an 
assignment  of  an  administration  bond,  and  sue  it  and 
assign  for  breach  (of  the  words  of  the  condition  "  well 
and  truly  to  administer")  the  non-payment  of  a  debt 
due  to  him  from  the  intestate,  or  a  devastavit  com- 


(a)  Archbishop  of  Canterbury  v.  Wills,  Salk.  316,  adopted  by  Toller  in 
Sd  edit,  496 ;  Com.  Dig.  tit.  Administrator  (C.  5);  4  Bunt's  Ecc.  L.  4*8. 
430. 
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mitted  by  the  administrator,  for  that  would  be  needless        1838. 

and  infinite.     [Bayley  B.  Though  some  acts  of  devas-      s^/m**/ 

tavit  may  be  committed  without  giving  a  creditor  the  Camtemj'ury 

power  of  suing  on  the  bond,  it  does  not  follow  that  *• 

every  act  of  that  nature  may,  if  the  next  of  kin  are 

affected  by  it.    In  Folkes  v.  Dominique  (a)  the  breach 

assigned  on  a  bond  given  by  an  administrator  with  the 

will  annexed,  was  non-payment  of  legacies  over  which 

the  spiritual  court  had  undoubted  jurisdiction ;  and  the 

bond  was  held  good  at  common  law  as  to  that  part  on 

which  the  breach  was  assigned ;  it  not  being  within 

22  Car.  2.  c.  10.  or  21  H.  8.  c.  5.]    The  paying  debts 

out  of  due  order  seems  a  breach  of  the  condition  "well 

to  administer/'  but  those  words  are  construed  merely  to 

apply  to  the  bringing  in  a  true  inventory  and  account; 

and  an  administrator  is  not  liable  on  the  bond  for  omitting 

to  pay  debts.    [Bayley  B.  The  stat.  22  Car.  2.  c.  10. 

was  passed  for  the  benefit  of  the  next  of  kin.     Now  as 

all  the  intestate's  debts  must  be  paid  prior  to  their 

rights  attaching,  it  is  quite  immaterial,  between  them 

and  the  administrator,   what    species  of  creditor  he 

prefers.     Such  prior  payment  quoad  hoc  may  not  be  a 

devastavit.]  •  A  temporary  application  of  assets  to  the 

administrator's  own  uses  is  not  a  devastavit,  if  he  has 

them  when  the  decree  calls  on  him  to  pay  them  over 

to  the  next  of  kin. 

In  Greennde  v.  Benson,  Lord  Hardwicke  said,  that 
a  creditor  might  well  allege  as  a  breach  that  the  admi- 
nistrator had  not  brought  in  an  inventory  or  account, 
but  could  not  allege  for  breach  the  non-payment  of  the 
intestate's  debt  to  him  (&).  Lord  Tenterden,  in  Arth- 
buhop  of  Canterbury  v.  Tappen,  notices  this  doctrine 

(a)  Stra.  1137. 

(6)  Bellamy  v.  Aldeti,  Noy's  R.  78.  A  spiritual  court  cannot  try  whether 
an  administrator  has  paid  a  creditor  his  debt  or  not,  or  award  payment 
thereof  by  bim j  bat  roust  take  the  account  as  it  is  sworn.  See  Toller,  495. 
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1883.       of  Lord  Hardwicke  as  recognising  what  Lord  Holt 
v*/~*~l      had    said,     that   well    and    truly    to    administer   is 
Cahtibiumy    *°  be  construed    in  bringing   in  the  administrator's 
*•  account.      [Lord  Lyndhurst  C.  B.   A  distinct  clause 

follows  directly  afterwards  in  the  condition  providing 
for  that  object.  Bayley  B.  The  words  of  the  con- 
dition are,  and  further  that  the  administrator  shall 
give  an  account.  In  The  Archbishop  of  Canterbury  v. 
Tappen  the  administrator  admitted  that  he  had  distri- 
buted the  residue.  There  were  four  pleas  of  perform- 
ance, on  the  three  first  of  which  no  breach  was 
assigned ;  the  fourth  was,  that  the  administrator  had 
not  been  called  on  by  decree  to  pay  the  residue  to 
the  next  of  kin.  The  replication  distinctly  admitted 
that  the  administrator  had  paid  all  the  debts,  and 
alleged,  not  that  he  wasted  the  goods,  but  that  he 
refused  to  pay  or  deliver  them.] 

On  the  first  and  third  breaches  the  damages  must 
be  altogether  nominal  (a) ;  then  as  the  defendant  could 
not  plead  to  them  in  the  suggestion,  he  must,  on  prov- 
ing the  same  facts,  be  substantially  in  the  same  situa- 
tion, and  the  jury  who,  by  stat.  8  &  9  W*  S.  c.  11.  s.  8. 
are  only  to  inquire  into  the  truth,  can  only  assess  the 
actual  damages.  The  fourth  breach  is  virtually 
given  up,  though  it  is  attempted  to  engraft  it  on 
the  second.  A  recapitulation  of  the  dates  of  the 
ecclesiastical  proceedings  will  show  that  the  breaches 
were  not  proved,  for  the  defendant  might  have 
pleaded  that  no  court  was  held  on  the  day  fixed 
for  exhibiting  the  inventory  and  making  the  account 
[Lord  Lyndhurst  C.  B.  All  that  the  statute  of  William 
requires  after  a  suggestion  of  breaches  is,  that  a  jury 
shall  inquire  into  the  truth  of  the  breaches  assigned* 
and  not  whether  there  is  or  is  not  sufficient  excuse  for 

(•)  Bet  tee  per  Cfamfev  J.  Pkmer  t.  Ron,  5  Tatint  391i 
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them.    Bayletf  B.  The  acts  required  might  have  been       1833. 
done   before  the  extreme  day  fixed.]    It  has  been      ^t^ 
argued  that  the  plaintiff  is  entitled  to  recover  substan-  c^TERBURr 
tial  damages  on  these  breaches,  because  the  bringing    n     tf* 
m  the  account  and  inventory  caused  the  loss  of  the 
assets ;  but  it  is  admitted  that  in  practice  neither  are 
ever  rendered  till  called  for ;  and  in  this  case  a  decla- 
ration containing  both  was  afterwards   delivered  in 
instead  of  them,  and  was  received  without  objection. 

Though  Greenside  v.  Benson  (a)  would,  according  to 
the  report  in  Atkyns,  be  in  point  against  the  defendant, 
as  showing  that  substantial  damages  might  be  given  on 
the  first  breach  for  not  rendering  an  inventory,  the  lord 
chancellor  being  there  made  to  say  that  the  inventory 
and  account  are  as  to  the  ordinary  the  same  thing,  yet 
it   appears  from   Thomas  v.  Archbishop  of  Canter* 
bury  (6),  that  on  looking  into  the  decree  on  Greenside 
v.  Benson  the  report  in  Atkyns  was  found  to  be  erro- 
neous, and  that  the  administration  bond  was  in  fact  held 
to  be  a  security  only  for  costs  at  law  and  in  equity,  and 
not  to  give  the  creditor  any  right  of  satisfaction  on  ac- 
count of  his  debt.  The  personal  estate  was  to  be  applied 
for  satisfaction  of  the  debt  and  costs  as  far  as  it  would 
extend,  and,  if  deficient,  costs  were  to  be  paid  by  the 
administratrix  to  the  extent  of  the  penalty  of  the  admi- 
nistration bond,   but  no  further  (c).      No  provision 
appears  to  have  been  there  made  for  paying  any  por- 
tion of  the  debt  remaining  beyond  the  penalty.    Sup- 
pose by  negligence  an  animal  belonging  to  the  intes- 
tate to  have  been  lost,  and  for  which  the  administrator 
would  be   liable  de  bonis  propriis  (d) ;    would  that 
neglect  be  a  not  well  and  truly  administering,    for 

(a)  S  Atkyns,  «48.  (»)  1  Cox's  Equity  Cas.  399,  401. 

(c)  A  similar  decree  was  made  in  Chancery,  18  May  1778,  in  Howm  v. 
Hardy,  which  is  the  same  matter  as  Archbishop  <f  Canterbury  t.  Howm,  in 
1  Cowper ;  ibid.  (a*)  See  *  Vernon's  R.  *99. 
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1833.       which  the  surety  in  this  bond  would  be  liable  ?    [Lord 

^^^   ,  Lyndhurst  C.  B.  Neglect  to  call  in  a  debt  is  a  similar 

Canterbury  co*e,  and  would  affect  the  interests  of  the  next  of  kin. 

_      v-  The  plaintiff  will  say  that  it  is  not  necessary  to  draw 

Robertson,      ,  .      ,.  . 

the  precise  line,  as  in  this  case  the  administrator  did 

receive  the  assets,  and  has  converted  them.]  If  any 
degree  of  damage,  however  small  in  degree,  sus- 
tained by  a  chattel  of  an  intestate  owing  to  miscon- 
duct of  an  administrator,  be  an  undue  administration  so 
as  to  charge  the  sureties,  suits,  in  the  words  of  Lord 
Holt,  would  be  infinite. 

Kelly  in  reply.  The  intent  of  the  statute  was,  that 
the  surplus  should  ultimately  be  distributed  to  the 
next  of  kin ;  and  also  that  the  assets,  when  collected, 
should  be  safely  kept  for  them  till  paid  by  the  adminis- 
trator, either  with  or  without  decree.  The  case  from 
Lutwyche  shows  merely  that  a  negative  act  by  the  ad- 
ministrator in  not  paying  a  debt  due  from  the  intestate 
is  no  breach  of  the  clause  of  the  condition  well  and 
truly  to  administer,  even  assuming  that  sufficient  assets 
existed.  That  is  consistent  with  the  cases  of  The 
Archbishop  of  Canterbury  v.  Wills  and  v.  Tappen; 
whereas  here  the  plaintiff's  case  rests  on  the  flagrant 
malfeazance  of  the  administrator.  Then  it  is  no  answer 
to  this  action  that  the  defendant  might  not  be  liable  as 
surety  for  trifling  breaches  of  the  condition  by  the 
administrator. 

Cur.  adv.  vuti. 

The  judgment  of  the  court  was  afterwards  delivered 
by 

Lord  Lyndhurst  C.  B. — This  was  the  case  of  an 
action  brought  upon  an  administration  bond  in  the 
hame  of  the  archbishop  of  Canterbury,  at  the  instance 
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of  one  of  the  next  of  kin,  against  the  surviving  surety.       1833.' 

The  defendant  pleaded  non  est  factum,  upon  which      v^v-^l/ 

the  plaintiff  took  issue  and  suggested  various  breaches,  Canterbury 

amon'-    .vhicli   was   one,    that   the   administrator  did  »• 

.  in.  Ai-i      Robertson. 

not  m;.ke  a  true  and  perfect  inventory  of  the  goods 

of  the  intestate ;  and  that  he  did  not  well  and  truly 
administer  those  goods  according  to  law.  The  facts 
of  the  case  as  they  appeared  at  the  trial  were  these :  An 
administrator  having  possessed  himself  of  the  effects 
of  the  intestate  to  a  considerable  amount,  applied  a 
part  of  them  in  discharging  the  debts  of  the  intestate 
and  the  funeral  expenses,  and  another  part  in  pay- 
ment of  one  of  the  next  of  kin ;  but  converted  to  his 
own  use  a  large  balance,  amounting  to  more  than 
10,000/.  He  afterwards  became  bankrupt,  and  that 
sum  of  money  was  entirely  lost  to  the  estate  of  the 
intestate.  The  question  under  these  circumstances  is 
this — Was  this  conduct  of  the  administrator  a  breach 
of  the  condition  of  the  bond,  by  which  he  undertook 
"  well  and  truly  to  administer  the  effects  of  the  intes- 
tate r 

Now,  looking  at  the  language  of  the  bond,  nothing 
can  be  more  clear  and  precise  than  the  following  terms 
of  the  condition,  viz.  "  that  he  shall  well  and  truly  ad- 
minister according  to  law  the  effects  which  shall  come 
to  his  hands,  and  all  other  the  effects  of  the  intestate 

» 

that  shall  come  to  his  hands  to  be  administered."  It 
would  seem  difficult  to  entertain  any  doubt  upon  the 
natural  construction  of  these  words,  and  nothing  would 
more  clearly  amount  to  a  breach  of  them  than  the 
application  by  the  administrator  of  the  effects  of  the 
intestate  to  his  own  use,  and  converting  them  to  his 
own  purposes,  so  that  they  should  be  entirely  lost  to 
the  estate  of  the  intestate.  Considering  therefore  the 
condition  of  the  bond  according  to  the  ordinary  terms 
of  construction,  and  according  to  the  natural  import 
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1833.       of  the  words,  it  appears  to  us  that  this  conduct  of  the 
A  V!T^T^    „  administrator  is  a  direct  breach  of  the  condition  of  the 

Archbishop  of,-,  .  ..  .        i        * 

Cahterbury  bond,  and  the  only  remaining  question  therefore  would 
t>     *'  be,  whether  there  is  any  thing  in  the  scope  and  inten- 

tion of  stat  22  Car*  2.  c  10.,  or  in  any  of  the  decisions 
which  have  taken  place  with  reference  to  this  subject, 
to  lead  us  to  put  upon  the  condition  of  this  bond  an 
interpretation  different  from  that  which  is  imparted  by 
its  ordinary  terms  and  the  language  in  which  it  is  ex- 
pressed. 

The  act  of  parliament  called  the  statute  of  distribu- 
tions, 22  Car*  2.  c.  10.  was  passed  for  the  purpose 
of  facilitating  the  distribution  of  the  effects  of  intes- 
tates, that  is,  the  residue  of  their  effects,  amongst  the 
next  of  kin ;  and  there  is  nothing  in  the  scope  of  that 
act  or  the  subject  to  which  it  was  directed,  or  its  pro- 
visions, to  lead  us  to  the  conclusion  that  we  ought  not 
to  put  upon  the  terms  of  this  condition  that  construc- 
tion which  its  own  language  naturally  imports  and  con- 
veys. Then,  with  respect  to  the  decisions  upon  the 
subject  which  were  relied  upon  at  the  bar,  the  first  to 
which  reference  was  made  was  the  recent  decision  of 
The  Archbishop  of  Canterbury  v.  Tappen  (a) ;  but  it 
does  not  appear  to  us  that  there  is  any  thing  in  that 
judgment  at  all  altering  or  affecting  the  interpreta- 
tion which  we  put  upon  this  condition  of  the  bond. 
The  only  question  there  was,  whether  the  admini- 
strator was  bound  to  distribute  the  residue  of  the 
testator's  effects  amongst  the  next  of  kin,  before  the 
ecclesiastical  judge  had  pronounced  a  decree  for  that 
purpose  ?  and  the  court  was  of  opinion  that  he  was 
not  |  they  founded  that  decision  upon  the  language  of 
the  condition,  which  is,  that  the  administrator  "  shall  de- 
liver and  pay  all  the  rest  and  residue  of  the  goods  which 

(«)  a  B.  &  Cr.  151. 
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shall  be  found  remaining  upon  his  account  to  such       1833. 
persons  respectively  as  the  judge  of  the  court  shall  by      Vj/^ 
decree  or  sentence,  pursuant  to  the  statute,  limit  and  Camterbury 
appoint."    The  court  of  King's  Bench  therefore  was    «    £0*0* 
of  opinion,   upon  the  obvious  construction  of  that 
clause,  that  it  was  necessary,  before  there  could  be  a 
breach  of  the  condition,  that  the  ecclesiastical  judge 
should  pronounce  his  decree ;  and  as  that  was  provided 
for  by  this  special  clause  in  the  condition,  they  were 
of  opinion  it  was  not  a  breach  within  the  second  clause 
in  it,  namely,  "  that  he  should  well  and  truly  admi- 
nister according  to  law  the  goods  and  effects  of  the 
intestate."    There  is  nothing  therefore  in  the  decision 
of  that  case  at  variance  with  the  opinion  which  we  have 
formed  with  respect  to  the  construction  of  the  con- 
dition of  this  bond. 

In  Brown  v.  The  Archbishop  qf  Canterbury  (a)  the 

plaintiff  was  a  creditor,  and  in  his  replication  had 

assigned  as  a  breach  of  the  condition  of  the  bond  that 

the  intestate  was  indebted  to  him  by  bond  in  a  sum 

of  200/.,  that  assets  to  that  amount  had  come  to  the 

hands  of  the  administrator,  and  the  bond  debt  was  not 

paid  by  the  administrator.    The  court  of  King's  Bench 

upon  demurrer  gave  judgment  for  the  plaintiff;  but  upon 

a  writ  of  error  that  judgment  was  afterwards  reversed, 

upon  the  ground,  as  the  court  stated,  that  the  breach 

assigned  was  not  within  the  meaning  of  the  condition. 

That  decision,  as    I    understand  it,   was,    that  the 

object  of  the  act  was  not  to  provide  a  remedy  for 

creditors,  they  having  already  by  law  a  remedy  for  the 

recovery  of  their  debts ;  and  therefore  that  that  breach 

so  assigned  was  not  within  the  intent  and  meaning  of 

the  statute  22  Car.  2.  c.  10.  or  within  the  meaning  of 

the  legislature  at  the  time  they  enacted  that  law. 

(a)  Lutwyche,  882,  b.,  883,  et  sccj. 
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1833.       Another  case  that  was  cited  was  The  Archbishop  of 

v^v-^,/      Canterbury  v.  Wills  (a),  reported  in  Salkeld,  and  also 

Canterbury  'n  Modern.    The  main  question  for  the  judgment  of  the 

v.  court  in  that  case  was.  whether  the  administrator  was 

Robertson. 

bound  to  make  and  deliver  his  inventory  before  he 

•  was  cited  to  do  so?   and  the  court  was  of  opinion 

that  he  was  bound  so  to  make  and  deliver  his  inventory 
without  any  previous  citation.  It  is  true  that  the  lord 
chief  justice  Holt,  in  the  course  of  giving  judgment  in 
that  case  (b)  may  have  said,  "  By  the  words  of  the  con- 
dition the  administrator  is  to  administer  well  and  truly ; 
that  shall  be  construed  in  bringing  in  his  account,  and 
not  in  paying  the  debts  of  the  intestate ;  and  therefore 
a  creditor  shall  not  take  an  assignment  of  the  bond 
and  sue  it,  and  assign  for  breach  the  non-payment  of 
a  debt  to  him,  or  a  devastavit  committed  by  the  ad- 
ministrator, for  that  would  be  needless  and  infinite." 
What  I  understand  to  be  the  meaning  of  Lord  Holt 
upon  that  occasion  was  this :  that  a  creditor  shall  not 
sue  for  his  own  debt  upon  the  administration  bond, 
unless  he  suggests  a  devastavit.  In  the  report  in 
Modern,  the  main  point  also  is  noticed,  though  what 
Lord  Holt  is  represented  to  have  said  in  SolkeUTs 
report  of  the  case  is  not  mentioned ;  but  the  interpreta- 
tion which  we  have  put  upon  what  fell  from  him 
upon  that  occasion  is  consistent  with  the  decision  in 
Lutwyche,  to  which  we  have  referred,  namely,  that  the 
object  of  the  act  and  of  the  bond  is,  not  to  provide 
a  remedy,  upon  it  for  creditors,  but  to  take  care  of 
the  effects  of  the  intestate  for  the  benefit  of  those 
persons  who  are  entitled  to  distribution  as  next  of  kin. 
The  cases  of  Greenside  v.  Benson  (c)  and  Arch- 
bishop of  Canterbury  v.  Howse(d)  were  also  cited. 
The  latter  was  an  action  brought  by  creditors  for  not 

(a)  1  Salk.  ?51,  315 ;  and  It  Modern,  145.;  S.  C.        (6)  1  Salk.  316. 
(c)  3  Atkjnt,  948,  (<2)  Coir  p.  140. 
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delivering  an  inventory.    Those  cases  establish,  and        1833. 
the  practice  has  been  consonant,  that  creditors  may      s^^**/ 
sue  upon  the  bond  where  the  inventory  has  not  been  Canterbury 

delivered ;  biit  what  Lord  Hardwicke  says  upon  that    _     "* 

Robertson. 

occasion  confirms  what  was  said  by  Lord  C.  J.  Holt, 
and  also  the  decision  of  the  case  in  Lutwyche.    Lord  « 

Hardwicke  says,  in  Greenside  v.  Benson,  (a)  "  what  the 
counsel  for  the  plaintiff  aimed  at  would  have  been 
right,  supposing  the  ordinary  had  assigned  for  breach 
the  non-payment  of  the  creditor's  debts."  So  that  all 
the  authorities  go  to  show  that  the  creditors  cannot 
recover  on  the  administration  bond  by  assigning  as  a 
breach  the  non-payment  of  debts  due  to  creditors;  but 
it  does  not  appear  to  me  that  that  decision  at  all  affects 
the  present  question.  There  is  nothing  therefore 
either  in  the  construction  of  the  act,  or  in  its  obvious 
intention  and  import,  and  nothing  in  the  cases  to  which 
I  have  referred  at  all  affecting  the  interpretation  which 
we  put  upon  this  condition ;  namely,  that  when  the 
administrator  applies  and  converts  to  his  own  use  the 
effects  of  the  intestate,  so  that  those  effects  are  en- 
tirely lost  to  his  estate,  that  is  such  a  breach  of  the 
condition  of  the  bond  by  which  the  administrator  un- 
dertakes "well  and  truly  to  administer  according  to 
law"  as  will  entitle  the  next  of  kin  to  have  the  bond 
put  in  suit  at  their  instance.  We  are  of  opinion,  there- 
fore, that  so  far  as  relates  to  this  breach  the  plaintiff 
is  entitled  to  recover  to  the  full  amount  of  the  money 
that  has  been  so  misapplied,  that  sum  amounting  in 
this  case  to  10,875/.  8*.  9d. 

With  respect  to  the  other  breaches  that  have  been 
assigned,  and  upon  which  nominal  damages  have 
been  assessed,  the  first  of  them  is  for  not  render- 
ing and  making  a  full,  true,  and  perfect  inventory  of 
the  goods  of  the  intestate.     It  was  suggested  at  the 

(a)  3  Atkjns,  253. 
VOL.  III.  E  E 
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1833.       bar  in  the  course  of  the  argument,  that  the  adminis- 
.  vTTVTfc,/    *  trator  had  a  sufficient  excuse  for  not  having  made  and 

Archbishop  of  .  . 

Canterbury  returned   such  an  inventory,    because  it  was  to    be 
_     *-  made  and  returned  upon  a  particular  day,  and  that  no 

court  sat  on  that  day.  Supposing  that  to  be  a  valid 
and  sufficient  excuse,  it  must  have  been  pleaded  in 
excuse  of  performance,  and  could  not  have  been  given 
in  evidence ;  and  we  are  of  opinion  that  in  this  stage 
of  the  proceedings  it  could  not  have  been  pleaded  to  a 
suggestion  of  breaches.  If  the  defendant,  instead  of 
confining  himself  to  the  plea  of  non  est  factum  (as  he 
has  done  in  this  instance,)  had  thought  proper  to  avail 
himself  of  the  right  which  he  had  to  plead  further,  he 
might,  if  this  had  been  a  valid  and  sufficient  excuse, 
have  availed  himself  of  it  in  the  shape  of  a  plea  by 
way  of  excuse  of  performance ;  but  we  are  of  opinion 
that  be  cannot  avail  himself  of  it  upon  this  assignment 
of  breaches;  we  think  therefore  the  plaintiff  is  entitled 
to  nominal  damages  upon  this  breach.  The  same  ar- 
gument and  observation  will  apply  also  to  the  third 
breach,  "  that  he  did  not  make  a  true  and  just  account 
of  the  said  administration  on  or  before  the  day  named 
in  the  bond."  In  that  case  also,  if  the  administrator  in- 
tended to  have  availed  himself  of  this  excuse  of  per- 
formance he  should  have  done  it  by  plea;  and  we 
are  of  opinion  that  he  cannot  avail  himself  of  this  in 
evidence  in  the  present  stage  of  these  proceedings. 

With  respect  to  the  fourth  or  last  breach,  namely, 
that  he  should  pay  over  the  rest  and  residue  amongst 
the  next  of  kin ;  we  are  of  opinion  that  that  breach 
as  assigned  is  not  sufficient,  because  by  the  condition 
of  the  bond  it  was  necessary  that  the  decree  of  the 
ecclesiastical  court  should  precede  the  distribution, 
whereas  no  decree  of  the  court  is  stated  in  that  breach. 
We  are  of  opinion,  under  such  circumstances,  that 
there  should  be  no  damages  assessed  upon  it,  and  the 
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course  will  be  to  discharge  the  jury  as  far  as  relates  to        1833. 
it.    We  are  of  opinion,  upon  the  whole,  that  the  plain-      ^T^h** 
tiff  is  entitled  to  nominal  damages  upon  the  first  and  Canterbury 
third  breacHfes ;  and  that  upon  the  second  and  main    Ro   *'  g0 
breach,  (the  principal  subject  of  argument,)  he  is  en- 
titled to  damages  to  the  full  amount  of  the  money 
that  has  been  misapplied,  namely,  to  the  amount  of 
10,875/.  8*.  9d. 

The  whole  sum  becomes  part  of  the  effects  of  the 
intestate,  and  will  be  paid  into  the  ecclesiastical  court, 
which  will  have  the  jurisdiction  by  its  decree  to  direct 
the  application  of  the  whole. 

Judgment  for  the  plaintiff,  (a) 

See  Yotnge  v.  Skelton,  SHagg.  R.  780,  cor.  Sir  J.  NichoU,  Mich.  1831,  S.  C. 

(a)  la  MUhaHma*  term  1832,  Hogging  for  the  defendant  had  moved      Where  in 

for  a  rule  to  show  cause  why  the  1st  and  3d  breaches  should  not  be  struck    ,  .  ^L.11"  * 

plaintiff  has 
out,  or  the  defendant  allowed  to  suffer  judgment  by  default  and  pay  into  suggested 

court  1*.  damages  thereon.    He  stated  that  the  prerogative  court  had  granted  breaches  on  the 

a  general  order  to  put  the  bond  in  suit  solely  on  the  ground  that  the  ad-  o*^" ^UWU?1  *° 

ministrator  had  not  paid  over  the  residue,  and  that  that  court  had  refused  c.  1 1 .  s.  8.  the 

to  rescind  that  order,  by  limiting  it  to  a  suit  on  the  breach  by  non-payment  c°urt,  after  plea 
# ,.         . .  of  non  est  fac- 

of  the  residue.  turn  pleaded, 

Bay  fey  B.    The  questions  to  be  tried  have  not  been  limited  by  the  refused  a  rule 
ecclesiastical  judge,  who  has  on  the  contrary  granted  a  general  order  for  tosnow  cause 
putting  the  bond  in  suit  without  limiting  them.    I  feel  great  difficulty  them  should 
in  saying  that    this   court  can    restrain   the    plaintiff  from  suggesting  not  be  struck 
breaches  of  every  clause  of  the  condition.    If  not  suggested  now  they  could  bv default  ^"S^1 
oot  be  suggested  from  time  to  time  afterwards,  nor  do  I  know  any  instance  ed  on  them  with 

in  which  a  defendant  who  has  pleaded  non  est  factum  only  has  been  per-  entry  of  noaninal 

.  damages.    For 

mitted,  after  suggestion  of  breaches  on  the  roll,  to  let  judgment  go  by  by  that  statute 

default  as  to  any  of  them.    Such  a  course  seems  to  me  to  be  contrary  to  the  plain  tiff  may 

8  &  9  W.  3.  c.  11.  s.  8.,  by  which  act  a  jury  is  to  inquire  into  the  truth  «u&&e*t  breaches 

J  j    j  *i  on  every  part  of 

of  those  breaches.'    Nor  was  the  present  the  defendant's  only  course,  for  the  condition 

he  might  have  pleaded  performance,  and  suffered  judgment  by  default  in  ana*  the  jury 

answer  to  the  replication.  £J°tl£  £jJJ£ 

The  other  barons  concurring,  Rule  refused.  them ;  and  the 

defendant  had 
another  course,  vts.  by  pleading  performance  of  the  conditionr  and  suffering  judgment  by 
default  en  the  replication. 

ee2 
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Hall,  Gent,  one  &c.  against  Ashurst,  Gent,  one  &c. 
A  solicitor  for     a  SSUMPSIT  on  an  agreement  to  recover  two-thirds 

the  London        J\  ° 

creditors  of  a  of  the  expenses  or  five  meetings  before  certain 

rTSa"  commissioners  of  bankrupt    at  Bath,  which    in    all 

letter  to  the  amounted  to  981.    Plea,  non-assumpsit.    The  plaintiff 

thecountry  had  been  employed  as  a  solicitor  on   behalf  of  the 

creditors,  west  0f  England  creditors  of  the  bankrupt,  and  the 

stating,  "lam  .*•■*-«  «■• 

willing  on  be-  defendant  in  a  like  capacity  for  the  London  creditors. 
]Loidonhcred\-  The  bankruptcy  took  place  in  Nov.  1831.  Oh  12th 
tors,  to  bear  Dec.  a  letter  was  addressed  by  the  plaintiff  to  Messrs. 
the°e™nsef  W.  &  G.  ot  London,  creditors  of  the  estate,  respecting 
of  Messrs.  an  intended  claim  of  1700/.  by  one  K.  holding  a  warrant 
such  barrister  of  attorney  executed  by  the  bankrupt,  and  on  the  15th 
as  you  may      ^e  defendant  wrote  to  the  plaintiff  as  follows : 

think  fit,  for 

resisting  K.'s  „  «    Rose 

proof  under  the  lte  ltose' 

commission,         gjr  84,  Newgate-street,  London. 

and  mvestigat-  *  i 

ing  the  nc-  Your  letter  of  the  12th  instant  to  my  clients, 

counts  of  the    Messrs#  whiie  &  GreenueU,  has  been  handed  to  me. 

assignees  at 

the  meeting  They  are  members  of  the  City  of  London  Association, 
instant,  and  an<*  assembled  with  the  other  members,  who  are  cre- 
I  hereby  un-     ditors,  this  morning.      Your  letter  was  laid  before 

dertake  to  bear  .  . 

and  pay 9  on  them,  and  they  determined  to  co-operate  with  the  other 
kMf  of  the^   kon£  g^e  creiiitors  in  protecting  the  interests  of  the 

thirds  of  the  creditors  at  large,  and  defeating  the  partial  purpose 

^nTtherTtT  intended  to  be  effected  by  the  warrant  of  attorney 

accordingly.  granted  to  K .  8cc.  &c. 
ing  having  (Signed)  W.  C.  Ashurst. 

been  appoint-    Ht  W%  HaU    Esq.» 

ed,  the  de-  '        ^ 

fondant  de-  \^  having  been  afterwards  suggested  on  behalf  of  the 

dared  he  had  *  .    ™  . 

no  objection     general  creditors,  that  a  particular  meeting  of  the  corn- 
to  bear,  as  be- 
fore, the  proportion  of  the  expense  of  a  barrister.  Five  meetings  in  all  took  place  for  the 
first-named  object.  Held,  that  the  defendant  was  personally  liable  to  pay  two-thirds 
of  the  expenses  of  all  the  meetings- 
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missioners  should  be  attended  by  counsel,  in  order  to 
oppose  the  abovementioned  claim,  the  plaintiff  commu- 
nicated with  the  defendant  on  the  subject  of  con- 
tributing to  the  expenses  of  so  doing,  the  defendant 
wrote  the  following  letter  to  the  plaintiff: . 

"  Re  Rose. 

Dear  Sir,  84,  Newgate-street,  13  Apr.  1832. 

I  am  willing  on  behalf  of  the  London  creditors 
to  bear  two-thirds  of  the  expense  of  Messrs.  B.  8c  JB.; 
or  such  barrister  as  you  may  think  fit,  for  resisting 
Mr.  AYs  proof  under  the  commission,  and  of  investi- 
gating the  accounts  of  the  assignees  at  the  meeting  on 
the  18th  instant.  I  hereby  undertake  to  bear  and  pay 
on  behalf  of  these  creditors  two-thirds  of  the  expenses 
incident  thereto  accordingly  (a). 

Your's,  obediently,        W.  C.  'Ashurst. 
H.  IV.  Hall,  Esq." 

The  meeting  on  the  18th  having  proved  insufficient 
for  the  purpose  in  view,  it  was  adjourned  to  the  28th, 
which  plaintiff  communicated  to  the  defendant,  who 
thereupon  wrote  as  follows : 

"  Re  Rose. 

84,  Newgate-street,  London, 

Dear  Sir,  26  Apr.  1832. 

I  shall  have  no  objection  to  bear,  as  before, 

the  proportion  of  expense  of  the  barrister  attending 

the  meeting  stated  in  your  letter. 

Your's  &c.         W.  C.  Ashurst. 
H.  W.  HaU,  Esq." 

The  investigation  not  having  been  concluded  at  the 
second  meeting,  three  more  meetings  took  place,  and 
about  900/.  of  the  amount  claimed  by  K.  was  finally 
struck  off  by  the  commissioners. 


1833. 


(a)  The  rcbl  of  the  letter  is  immaterial  to  this  report* 
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At  the  trial  before  Lord  Lyndhurst  C.  B.  at  the 
sittings  at  Guildhall  after  last  term,  the  above  letters 
were  proved,  and  the  plaintiff  had  a  verdict  for  61/., 
but  the  defendant  had  leave  to  move  to  enter  a  nonsuit, 
on  the  ground  that  the  defendant  undertaking  to  pay 
did  not  bind  him  personally. 

Talfourd  Serjt.  obtained  a  rule  accordingly ;  but  the 
Court  refused  to  grant  it  in  the  alternative  for  reduction 
of  damages  to  21/.,  on  the  ground  urged  by  him,  that 
the  defendant's  liability  did  not  at  all  events  exceed 
the  expenses  of  the  first  two  meetings ;  saying  that  the 
first  meeting  was  adjourned  in  the  first  instance,  and 
that  it  was  afterwards  extended  to  five  meetings,  in 
order  to  accomplish  the  same  object,  and  that  if  the 
defendant  was  liable  for  any  part  there  were  no  circum- 
stances to  show  him  not  liable  for  all. 

Ball  (Bompas  Serjt.  with  him). — An  agent  may  con- 
tract so  as  to  bind  himself  personally,  and  this  de- 
fendant has  done  so  here.  In  Burrell  v.  Jones 
and  Another  (a)  the  solicitors  for  the  assignees  of 
a  bankrupt  tenant  undertook,  "  as  solicitors  to  the 
assignees,"  to  pay  the  landlord  his  rent  due,  and  were 
held  personally  liable.  That  case  was  declared  by  the 
court  in  Iveson,  one  &c.  v.  Conington,  one  &c.  (6) 
to  be  not  distinguishable  from  the  case  before  them, 
though  the  agreement  there  was  expressed  to  be  a  per- 
sonal undertaking  to  withdraw  the  record  entered  into 
by  the  parties  as  attorneys  on  both  sides.  Apple  ton  v. 
Sinks  (c)  is  relied  on  by  Lord  Tenterden  in  Burrell  v. 
Jones,  and  decided  that  one  who  covenanted  for  him- 
self, his  heirs,  executors,  and  assigns,  for  the  act  of 


(a)  S  Bar.  &  Aid.  47. 
(c)  5  East,  147. 


(6)  lli.&Cr.  160,16*. 
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another,  was  personally  bound  by  his  covenant,  al-  1833. 
though  he  described  himself  in  the  deed  as  covenanting 
"  for  and  on  the  part  and  behalf"  of  such  other  person. 
In  this  case  the  undertaking  "  on  behalf  of  the  London 
creditors/'  merely  showed  the  character  in  which  the 
defendant  acted.  He  also  cited  Scrace,  gent,  one  &c.  v. 
Whittington,  gent,  one  &c.  {a).  [Bat/ley  B.  That  case 
turns  on  the  usage  of  the  profession  of  attornies,  who 
when  employed  by  other  attornies  look  to  them  for 
payment,  and  not  to  the  clients  of  those  others.  And 
the  jury  found  that  the  credit  was  given  to  the  de- 
fendants, and  not  to  their  principal  and  client.  In  that 
case  the  name  of  that  principal  had  been  all  along 
known  to  the  plaintiff;  and  the  court  say,  "  if  an  at- 
torney in  such  a  case  intends  not  to  be  personally 
responsible,  it  becomes  his  duty  to  give  express  notice 
that  the  business  is  to  be  done  on  the  credit  of  the 
client."  In  this  case  the  names  of  all%the  creditors, 
the  defendant's  principals,  are  not  disclosed  to  the 
plaintiff,  though  they  might  have  been  known  after 
the  issuing  of  the  commission  in  November.] 

Talfourd  Serjt.  and  Hoggins  contrsL  The  question 
is,  whether  the  words  oT  the  defendant's  undertaking 
amount  to  a  personal  contract  by  him  on  behalf  of  his 
clients,  and  whether  the  words  "  on  behalf  of  the 
London  creditors"  are  merely  words  of  description  or 
casting  a  responsibility  on  the  defendant  who  used 
them.  Now  Messrs.  White  and  Greenwettt  two  of  the 
creditors  of  the  bankrupts,  were  in  the  first  instance 
addressed  by  the  plaintiff,  and  have  been  named  in  the 
defendant's  letter  of  15th  Dec.  [Lord  Lyndhurst  C.B. 
His  letter  of  ISth  April  introduces  the  aggregate  body 
of  the  London  creditors  as  his  principals,  in  order  to 

(a)  2B.&Cr.  11. 
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point  out  tbe  proportion  of  the  expenses  which  they 
might  be  reasonably  called  on  to  pay.  The  words  in 
that  letter  "  I  am  willing  on  behalf  of  the  London 
creditors  to  bear ;"  "  I  hereby  undertake  to  bear  and 
pay  on  behalf  of  these  creditors;"  are  like  tbe  expres- 
sions in  the  letter  of  the  26th  April,  "  I  shall  have  no 
objection  to  bear  the  proportion  of  expense."]  The 
only  question  in  Iveson  v.  Conington  was  the  extent  of 
the  liability,  which  was  confessed  to  exist  on  a  personal 
undertaking  by  the  defendant  to  withdraw  a  record. 
The  ground  of  the  decision  in  Burrell  v.  Jones  appears 
to  have  been  the  expression  "  as  solicitors/'  which 
distinguishes  that  case  from  the  present.  That  under- 
taking either  amounted  to  a  personal  security  by  those 
solicitors,  or  no  effect  could  be  given  to  it ;  for  Holroyd 
J.  declares  it  to  be  clear,  that  their  clients  the  assignees 
were  not  bound  by  it. 


Lord  Lyndhurst  C.B. — I  am  of  opinion  that  the 
defendant's  undertaking  was  not  merely  on  behalf  oi 
the  Itondon  creditors  of  the  bankrupt,  but  that  it  is 
a  special  undertaking  by  him  in  his  own  personal  cha- 
racter to  bear  and  pay,  on  their  behalf,  the  expenses  of 
a  particular  defined  object;  that  is,  to  do  an  acton 
their  behalf.  There  is  no  inconsistency  in  a  party's 
covenanting  to  do  something  himself  for  another  per- 
son, his  principal.  I  understand  Lord  Tenterdens 
opinion  of  the  case  of  Appleton  v.  Binks,  as  expressed 
by  him  in  Burrell  v.  Jones,  to  have  been  similar.  In 
the  present  case  it  appears  to  me  that  there  was  nothing 
inconsistent  in  this  attorney's  having  subjected  himself, 
on  behalf  of  his  client,  to  the  personal  liability  con- 
tended for;  and  I  think  that  the  terms  of  the  agree- 
ment are  expressed  with  sufficient  precision  to  include 
such  a  liability.    Burrell  v.  Jones  applies;  for  it  turns 
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more  on  the  situation  and  character  of  the  defendants  1833. 
as  solicitors,  than  on  their  having  been  expressed  to 
be  such  in  the  terms  of  their  undertaking.  The  terms 
of  the  defendant's  undertaking  impose  this  liability 
on  him.  Besides  which  it  is  more  probable  that  this 
contract  between  one  solicitor  and  another  should  be 
acted  on  by  the  plaintiff  as  being  with  the  defendant, 
and  not  the  body  of  the  bankrupt's  London  creditors. 
But  the  ground  of  my  judgment  is,  that  the  defendant's 
letters  of  the  13th  and  26th  April  contain  precise 
words  showing  the  contract  to  be  personal  by  the  de- 
fendant to  bear  two-thirds  of  the  expenses,  and  not  by 
him  on  behalf  of  others.  Nor  is  there  evidence  here 
to  show  that  the  act  of  the  defendant  in  giving  this 
undertaking  was  done  by  the  authority  of  the  London 
creditors  (a)'. 

Bayley  B. — The-  construction  of  the  language  used 
by  the  defendant  would  be,  that  he  bound  himself  as 
paymaster  for  the  London  creditors  :  and  if  that  were 
equivocal,  the  words  "  I  undertake  to  bear  and  pay  on 
behalf  of  these  creditors,*'  make  the  defendant  liable. 
That  meaning  is  consistent  with  reason;  because  the 
plaintiff  might  know  who  the  defendant  was,  and  the 
defendant,  as  solicitor  to  some  of  the  creditors,  might 
know  the  persons  on  whose  behalf  he  undertook, 
though,  whether  solvent  or  not,  they  might  be 
strangers  to  the  plaintiff.  Burrell  v.  Jones  is  tiot 
materially  distinguishable  from  this  case. 

Vaughan  B. — The  question  is,  what  is  the  reason- 
able construction  of  the  language  of  the  letters  of  the 
13th  and  26th  April,  and  whether  the  intention  of  the 
parties  can  be  gathered  from  the  whole  of  them  to 

(a)  See  Johnson  t.  OgWnj  et  al.  3  P.  Wins.  277. 
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1833.  bave  been  to  charge  the  defendant  personally.  It 
seems  that  the  plaintiff  must  have  considered  that  it 
was,  for  it  does  not  appear  that  he  knew  any  other 
persons  against  whom  a  remedy  could  be  obtained, 
and  after  the  defendant's  first  letter  he  communicated 
with  the  defendant  only  on  the  subject  of  the  expenses, 
and  gave  the  credit  to  him  alone. 

.  Bolland  B, — This  appears  to  me  to  be  a  personal 
undertaking  by  the  defendant  to  pay. 

Rule  discharged  (a). 

There  being  six  special  counts,  one  for  attending  all 
the  meetings,  and  each  of  the  other  five  for  attending 
one  meeting,  it  was  afterwards  moved  that  the  plaintiff 
do  elect  on  what  count  to  take  his  verdict.  And  per 
Curiam — Had  it  been  necessary  to  declare  specially  on 
the  undertaking,  we  should  not  have  confined  the 
plaintiff  to  one  count ;  but  here  the  cause  of  action  was 
for  work  and  labour  in  attending  the  meetings,  and  the 
sole  question  was,  whether  the  defendant  was  liable 
or  not.  If  liable,  the  plaintiff  could  have  recovered  on 
the  common  count  for  work  and  labour  and  money 
paid ;  and  there  could  be  no  objection  to  the  absence 
of  a  special  count. 

The  Court,  however,  allowed  the  verdict  to  be  taken 
undone  special  count,  and  on  the  common  count. 

(<i)  Sec  Cayhill  v.  Fittgerald,  1  Wils.  28,  58  ;  Norton  v.  Heron,  Ry.  & 
M.  2*9  ;  Cats  v.  Ruddle  et.  al.  2  Vernon,  280,  Edit  1806  ;  kc  note  to  White 
v.  NtUt,  1  P.  Wmt.  61, 6f ,  t  id.  320 ;  2  Atkyns,  490 ;  Bowm  v.  Morris  in 
Error,  2  Taunt.  374 ;  SpiUle  w.  Lnvemkr,  2  Brod.  &  B.  452. 
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1833. 
Alston  against  Undershill. 

rPHE  defendant  having  been  arrested  on  the  1st  of  since  2  If.  4. 
April,  a  bail  bond  to  the  sheriff  was  executed.     As  c- 89- the  com; 

*  mencement  of 

the  eighth  day  fell  on  Easter  Monday  (being  a  day  an  action  takes 
between  the   Thursday  before    and   the    Wednesday  f*™^* 
after  Easter  Day),  the  plaintiff  could  not  go  on  with  writ  of  sura- 
the  proceedings  to  judgment  and  execution,  at  the  ex-  fore  where ^ 
piration  of  Wednesday  the  10th,  that  day  being  by  stat.  2  plaintiff  having 

taken  an  as* 

W.  4.  c.  39.  s.  11.  the  uniformity  of  process  act,  to  be  signmentof 
considered  the  last  of  such  eight  days.    On  the  10th  of  a  b5U  bon(1, 

0  J  sued  out  pro- 

April  a  writ  was  issued  against  the  bail  on  the  bail  cess  thereon 
bond,  and  was  served  on  the  11th.    On  the  11th  bail  ^»  the 
above  were  put  in  at  chambers,  and  notice  of  the  justi-  day  with  which 
fication  was  given.     On  the  16th,  after  they  had  jus*  putting  in  bail 
tified,  a  rule  was  granted  calling  on  the  plaintiff  to  above  expired, 

.  mi   tl16  proceed- 

show  cause   why  the  proceedings  on  the  bail  bond  ings  were  set 
should  not  be  set  aside  for  irregularity,  on  the  ground  asi(le/or  irre- 

7     ■     .1   1        1   1      »    ■  gnlanty  with 

18  Dl 

,  th 
cause  of  action 
not  having  ac- 

Erle  showed  cause.    The  question  is,  whether  the  neXtday;  and 
defendant  had  the  1 1th  April  in  which  to  put  in  special  the  circum- 

stance  that  the 

bail,  so  as  to  prevent  the  plaintiff's  proceeding  on  the  writ  against 
bail  bond,  by  serving  on  that  day  a  writ  issued  on  the  bail  was  not 
the    10th?     It  is  true,   that  by  Reg.  Gen.   Easter  nth  made  no 
18S2,  the  days  between  the  Thursday  next  beforehand  dixbTjtee. 
the   Wednesday  next  after  Easter  Day  shall  not  be  Gen.  Easter  2 
reckoned  or  included  in  any  rules  or  notices,  or  other  as  to  the  days 
proceedings,  except  notices  of  trial  and  notices  of  in-  ™5w*;n  l^e 
quiry  in  any  of  the  courts  of  law  at  Westminster.    But  fore  and  the 
by  sect.  11  of  2  W.  4.  c.  39.  the  uniformity  of  process  JJJSj* 
act,  which  came  into  operation  on  the  2d  Nov.  1882,  Ea$ter  Bay 
"  if  any  writ  of  summons,  capias,  or  detainer,  issued  by  8taCa  2  w.  4. 
authority  of  this  act,  shall  be  served  or  executed  on  any  c- 39- s- ia' 


that  the  writ  in  the  action  on  the  bail  bond  had  been  costs,  as  pre- 
issued  too  soon.  mature- *" 


Alston 
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1833.  day,  whether  in  term  or  vacation,  all  necessary  pro- 
ceedings to  judgment  may,  except  as  hereinafter  pro- 
t>!"  vided,  be  had  thereon,  without  delay,  at  the  expiration 
Undebshill.  0f  eight  jays  from  the  service  or  execution  thereof,  on 
whatever  day  the  last  of  such  eight  days  may  happen  to 
fall,  whether  in  term,  or  vacation.  Provided  always, 
that  if  the  last  of  such  eight  days  shall  happen  to  fall 
on  any  day  between  the  Thursday  before  and  the 
Wednesday  after  Easter  Day,  then  in  every  such 
case  the  Wednesday  after  Easter  Day  shall  be  consi- 
dered as  the  last  of  such  eight  days'9  This  case  falls 
within  that  clause,  for  the  Wednesday  after  Easter  Day 
was  the  10th  April,  and  the  plaintiff  might  issue  a  writ 
against  the  bail  on  that  day,  as  he  did  not  serve  it  till 
the  11th;  and  they  are  now  only  bound  from  the  date 
of  that  service.  The  plaintiff  may  sue  out  the  writ, 
and  wait  till  the  cause  of  action  accrues  before  he 
puts  it  in  force.  A  writ  of  summons  only  operates 
from  the  service,  except  that  if  a  plea  of  the  statute  of 
limitations  is  pleaded,  the  time  of  its  issue,  like  that  of 
a  latitat  formerly,  becomes  material  to  be  replied. 

\Bayley  B.  The  action  is  commenced  not  by  the 
service,  but  by  the  suing  out  of  the  writ  of  summons, 
which  here  took  place  on  the  10th.] 

In  the  note  to  Mellorv.  Walker,  2  Saund.  1  d.  Serj  t .  Wil- 
liams says :  "  In  general  cases  the  bill  is  the  commence- 
ment of  the  action,  and  the  latitat  is  only  to  bring  the 
party  into  court ;  and  in  that  view  it  is  held  that  a  lati- 
tat may  be  sued  out  before  there  is  any  cause  of  action.'* 
[Bay ley  B.  That  was  to  enable  the  plaintiff  to  give  in 
evidence  any  cause  of  action  which  arose  between  the 
service  of  the  writ  and  the  bringing  the  bill  into  court. 
The  necessity  for  that  is  at  an  end  now.]  Best  V. 
Wilding  {a)  shows  that  the  filing  the  bill  was  the  com- 

(a)  7  T.  lb  4. 
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mencement  of  the  action,  even  where  the  process  had        1833. 

been  bailable,  so  as  to  let  in  evidence  of  a  cause  of  action      7"^ 

Alston 
arising  before  the  bill  was  filed,  though  after  the  writ  v. 

sued  out.  Uhdershill. 


Baylev  B  —Since  the  late  act  2  W.  4.  c.  39.  s.  1 1. 
the  suing  out  the  writ  of  summons  is  the  commence* 
ment  of  the  action,  and  the  general  rule  cited  has 
ceased  to  operate.  Though  an  assignment  of  the  bail- 
bond  may  be  taken  directly  it  is  executed,  it  cannot  be 
acted  on  (a)  till  the  time  for  putting  in  bail  is  expired. 
That  was  so  by  the  former  law,  and  is  not  altered  by 
the  new  act.  As  the  time  for  putting  in  bail  above 
expired  on  the  10th,  the  cause  of  action  on  the  bail 
bond  did  not  arise  till  the  11th.  The  writ  was  there- 
fore sued  out  against  the  bail  too  soon  on  the  former 
day. 

Vaughan,  Bolland,  and  Gurney  B.'s  concurred. 

Rule  absolute,  with  costs. 

(a)  Sec  Woosnam  v.  Price,  ante,  375. 
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Bardons  and  Another  against  Selby,  Esq. 

(In  Error  from  the  King's  Bench.)  (a) 

Before  Tindal  C.  J. — A.  Park,  Bosanquet,  and  Al- 
derson,  Justices. — Baylev,  Vaughan,  and  Bol- 
land,  Barons. 

An  avowry       "DEPLEVIN.    The  court  of  King's  Bench  having 

stated  that         AX  . 

the  plaintiff  in  Hilary  term  1832  given  judgment  for  Selby, 

mwnTofa*"  ^e  pk"nt*ff below,  and  in  favour  of  the  pleas  in  bar, 
parish  and  Lord  Tenterden  C.  J.  dissentiente,  a  writ  of  error  was 
reKf  thelhe  brough*  by  Bardons  and  Jenkins,  the  defendants  be- 
poor  in  respect  low,  and  was  elaborately  argued  in  the  vacation  after 
^IVaTenl'  la*  Hilary  term,  by  Coleridge  Serjt.  for  the  plaintiff, 
ment  situate     jn  error>  am|  by  W.  H.  Maule  for  the  defendant  in 

in  the  place  in 

which  &c;       error. 

Sfrelief  o/°r  The  Pleadings  being  stated  in  3d  Barnewall  and 
the  poor  of  the  Adolphtis's  K.  B.  Reports,  p.  2,  are  not  here  repeated, 

was  dulTmade  and  ^e  judgment  renders  it  unnecessary  to  report  the 
and  published,  arguments  at  length. 

in  which  the 
plaintiff  was 

in  respect  of        The  following  authorities  were  discussed : — Crogate's 

such  occupa-  !*  ° 

tion  duly  rated  case,  8  C  oke,  132  ;  Archbishop  of  Canterbury  v.  Kemp, 

7/.'h5iat  he°f     C  °-  E,iz'  539;   Year  B°°ks'  14  H*  4*  Pl  ^  foH°  32  5 

had  notice  of    19  H.  6.  pi.  14,  fol.  7,  A.  12  Ed.  4.  10  b. ;  16  Ed.  4.  pi. 

the  rate  and 
was  required 
to  pay,  but  re- 
fused ;  that  he  (a)  See  Pigott  v.  Kemp  and  others,  ante,  138. 
was  duly  sum- 
moned to  a 

petty  sessions  to  show  cause  why  he  refused;  that  he  appeared  and  showed  no  cause; 
whereupon  a  warrant  was  duly  made  under  the  hands  of  two  justices  of  peace,  di- 
rected to  one  of  the  defendants,  requiring  him  to  make  distress  of  the  plaintiff's  goods; 
that  the  warrant  was  delivered  to  the  defendant,  under  which  he,  as  collector,  justi- 
fied taking  the  goods  as  a  distress  and  prayed  judgment  and  a  return. 

Plea  in  bar  de  injuria  sua  propria  absque  tali  causa. 

Special  demurrer,  assigning  for  cause  that  the  plea  offered  to  put  in  issue  several 
distinct  matters,  and  was  pleaded  as  if  the  avowry  consisted  merely  in  excuse  of  the 
taking  and  detaining,  and  not  as  a  justification  and  claim  of  right. 

Held,  that  the  plea  in  bar  was  good. 
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10,  fol.  4 ;  16  H.  7.  pi.  7,  fol.  2  b. ;  Chancey  v.  Winn  1833. 

and  others,  12  Mod.  580;  Taylor  v.  Markham,  Cro.  v^n^'' 

Jac.  224 ;   Cooper  v.  Monke,  Willes,  54 ;   Fursdon  v.  andAAnother 

Weeks,  3  Levinz,  65 ;  Cocherill  v.  Armstrong,  Willes,  v- 

Seliy 

100;  Bell  v.  WardeU,  id.  204;  Jones  v.  Kitchen,  1 
Bos.  &  P.  76 ;  *Iim?/j's  Law,  396 ;  Potter  v.  2\for*A,  1 
Saund.  347  b. ;  and  Aytin  v.  Hazett,  K.  B.  sittings  in 
banc  after  Trinity  term  1824,  cor.  Bay  ley,  Holroyd, 
and  Littledale  J.'s,  in  which  Hobart  76,  Com.  Dig. 
tit  Pleader  (B.  20)  were  cited. 

7%*  Court  took  time  to  consider  their  judgment, 
which  was  afterwards  delivered  in  this  term  by 

Tindal  C.  J. — This  question,  raised  for  our  con* 
sideration  upon  this  writ  of  error,  arises  in  an  action 
of  replevin,  in  which  Bardons,  one  of  the  defendants 
below,  avows  as  collector  of  a  poor  rate,  and  Jenkins 
the  other  defendant  makes  cognizance  as  his  bailiff, 
alleging  in  the  4th  avowry  and  cognizance,  that  the 
plaintiff  was  an  inhabitant  of  the  parish,  and  by  law 
rateable  to  the  relief  of  the  poor  thereof,  in  respect  of 
his  occupation  of  a  tenement  situate  within  the  same ; 
that  a  rate  for  the  relief  of  the  poor  of  the  said  parish 
was  duly  ascertained,  made,  signed,  assessed,  allowed, 
given  notice  of,  and  published  according  to  the  sta- 
tutes, and  that  by  the  said  rate  the  plaintiff  was  duly 
rated  in  the  sum  of  7/. ;  that  Bardons  as  collector  gave 
him  notice  of  the  rate  and  demanded  payment,  which 
he  refused ;  that  the  plaintiff  was  duly  summoned  to 
appear  at  the  petty  sessions  to  be  held  at  a  time  and 
place  duly  specified,  to  show  cause  why  he  refused ; 
that  he  appeared  and  showed  no  cause;  that  a  warrant 
was  thereupon  duly  made  under  the  hands  and  teals 
of  two  justices  of  the  peace  for  the  county  then  pre- 
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1838.       sent,  directed  to  Bardons  the  collector,  commanding 
tT**^^      him,  according  to  the  statute,  to  make  distress  of  the 
and  Another  plaintiff's  goods  and  chattels;    that  the  warrant  was 
S£"'B         delivered  to  Bardons,   under   which  be  as  collector 
avowed,  while  the  other  defendant  acknowledged  the 
taking  of  the  goods,  praying  judgment  and  a  return 
&c.    The  plaintiffs  pleaded  in  bar,  that  the  defendants 
of  their  own  wrong,  and  without  such  cause  as  was 
alleged,  took  the  plaintiff's  goods  and  chattels.     To 
this  plea  there  was  a  special  demurrer,  assigning  for 
cause  that  the  plaintiff  by  his  plea  in  bar  sought  to 
put  in  issue  several  distinct  matters,  and  also  that  the 
plea  in  bar  was  pleaded  as  if  the  avowry  and  cogni- 
zance consisted  wholly  in  excuse  of  the  taking  and 
detaining,  and  did  not  avow  and  justify  the  same  and 
claim  a  return.     The  plaintiff  below  joined  in  de- 
murrer.   There  were  other  avowries  and  cognizances 
pleaded  in  a  similar  form,  to  which  similar  pleas  in 
bar  were  pleaded,  and  to  which  also  there  were  special 
demurrers  and  joinders  in  demurrer.    Upon  argument 
before  the  court  of  King's  Bench,  judgment  was  given 
in  favour  of  the  plaintiff  below  by  two  of  the  learned 
judges  of  that  court,  the  late  learned  and  much-la- 
mented chief  justice,  Lord  Tenterden,  having  given 
judgment  in  favour  of  the  defendants ;  and  the  ques- 
tion raised  upon  the  record  for  determination  is  this. 
Whether  the  general  plea  in  bar  pleaded  by  the  plaintiff 
below,  by  which  all  the  several  matters  alleged  in  the 
avowry  are  put  in  issue,  is  a  good  plea  in  bar  or  not  ? 
and  we  are  all  of  opinion  that  such  plea  in  bar  is  a 
good  plea,  and  that  the  judgment  of  the  court  below 
must  be  affirmed. 

It  may  be  convenient,  in  the  first  place,  to  advert 
to  the  objection  which  relates  to  the  form  of  action 
in  which  this  general  plea  is  used;  namely,  that  it 
is  in  point  of  form  an  action  of  replevin,  not  an  action 
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of  trespass;    as  to  which  we  are  of  opinion  that  no 
sound  distinction  can  be  made  in  that  respect;  but 
that  wherever  the  facts  pleaded  in  bar  to  an  action 
of  trespass  for  taking  goods  constitute  such  a  defence, 
that  the  plaintiff  may,  consistently  with  the  rules  of 
law,  put  the  whole  of  them  in  issue  by  the  general 
replication  de  injuria  su&  propria  absque  tali  causft ; 
we  think  the  plaintiff  may  also  do  the  same  in  his  plea 
in  bar  to  an  avowry,  stating  the  same  identical  facts 
as  a  defence  in  an  action  of  replevin.    No  case  has 
been  cited  before  us  in  which  such  general  traverse 
of  the  facts  stated  in  the  avowry  has  been  held  bad, 
simply  upon  the  ground  that  the  form  of  action  is  in 
replevin  not  trespass.    For  as  to  the  case  of  Jones  v. 
Kitchen  (a),  the  general  traverse  there  pleaded  in  bar 
to  an  avowry  for  a  distress  for  rent,  and  which  was 
held  bad  in  that  case,  would  have  been  equally  held 
bad  if  it  had  been  replied  to  a  special  plea  in  trespass, 
stating  the  same  facts,  as  appears  from  the  case  of 
White  v.  Stubbs  (ft).    It  cannot  therefore,  as  it  appears 
to  us,  be  a  safe  ground  of  decision  to  rest  the  validity 
of  the  general  traverse  on  the  present  occasion,  not 
upon  the  nature  and  character  of  the  facts  which  are 
put  in  issue  by  such  traverse,  and  upon  the  broad 
question  whether  they  constitute  one  single  defence 
or  not,  but  upon  the  consideration  that  the  question 
arises  in  an  action  of  replevin.     The  only  ground  of 
distinction  that  has  been  suggested  is,  that  the  de- 
fendant in  this  case,  by  claiming  a  return  of  the  goods, 
asserts  a  right  and  property  in  them,  and  therefore 
brings  the  case  within  the  exception  in  Crogate's  case* 
"  that  the  defendant  claims  property  on  an  interest  in 
or  out  of  the  goods  which  have  been  taken."    But 


1833. 

• 

Barpons 

and  Another 

v. 

Selby. 


(o)  1  Bos.  &  P.  76. 
VOL.  III. 


(6)  ft  Saund.  R.  f94. 
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1838.       upon  reference,  as  well  to  Crogate's  cage,  where  this 
s^v*^/      exception  to  the  general  rule  is  laid  down,  as  also  to 
and  Another  the  several  cases  in  which  such  exception  has  been 
**  held  to  apply,  we  think  it  is  limited  to  instances  in 

which  the  defendant  has  claimed  by  his  plea  an  interest 
in  the  land  or  goods,  before  and  at  the  time  of  the 
trespass  complained  of.  In  replevin,  however,  it  is 
obvious  that  the  defendant  does  not  insist,  in  ordinary 
cases  at  least,  and  certainly  not  in  the  present  case, 
upon  any  right  or  interest  he  possessed  in  the  goods, 
before  the  time  of  the  taking  complained  of.  In  the 
instance  of  a  distress  for  rent  in  arrear,  the  very  nature 
of  the  transaction  assumes  that  he  has  seised  the 
goods  which  belonged  to  his  tenant  the  plaintiff;  his 
sole  object  being  to  satisfy  the  rent  out  of  the  tenant's 
property,  and  the  prayer  for  a  return  of  the  goods  &c. 
is  no  assertion  of  right  to,  or  interest  in  the  goods,  in 
himself  the  defendant,  but  is  a  prayer  that  the  plaint  \ff'i 
goods  may  be  returned  by  the  sheriff,  in  order,  so  long 
as  the  common  law  on  this  subject  continued,  that  they 
might  be  kept  by  the  defendant  as  a  pledge  for  the 
payment  of  the  rent,  and  since  the  alteration  of  the 
common  law  by  the  statute  2  W.  #  M.  c.  6.  in  order 
that  they  may  be  sold  by  the  defendant  in  satisfaction 
of  the  arrears  of  rent  and  the  expenses.  Indeed  it  is 
evident  that  the  claim  of  interest  mentioned  in  Crogate'% 
case  as  forming  an  exception  to  the  application  of  the 
rule  there  laid  down,  must  mean  an  interest  anterior 
to  and  independent  of  the  fact  of  seizure,  from  the 
instances  which  are  there  put,  of  a  right  of  common, 
or  a  right  of  way  or  passage,  and  the  like,  all  of  which 
from  their  nature  must  have  existed  in  the  party  before 
the  trespass  was  committed  for  which  the  action  is 
brought;  we  think  therefore  no  distinction  can  be 
satisfactorily  laid  down  between  the  rule  of  pleading 
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as  to  the  point  in  question!  in  an  action  of  replevin  and       1883. 
an  action  of  trespass  ;  but  that  the  point  to  be  deter-     B         fi 
mined  is,  whether  by  the  rules  of  pleading  the  several  and  Another 
facts  alleged  in  the  4th  avowry  might  have  been  put       sKLiT, 
in  issue  by  the  general  traverse,  if  they  had  been  con- 
tained in  a  plea  in  bar  to  an  action  of  trespass  ? 

And  although  it  may  be  very  difficult,  upon  prin- 
ciple, to  account  for  such  a  departure  from  the  general 
object  which  the  rules  of  special  pleading  have  in 
view,  namely,  that  of  bringing  the  matter  in  dispute 
between  the  litigant  parties  to  one  certain  and  single 
issue  of  fact ;  yet  we  think  the  present  case  falls  within 
the  authority  of  judicial  decisions  of  an  early  date, 
and  which  have  been  constantly  adhered  to  in  late 
times,  and  we  feel  ourselves  on  that  account  bound  by 
their  authority,  and  no  longer  at  liberty  to  found  our 
judgment  upon  the  ground  of  expediency,  where  the 
point  in  dispute  is  of  a  nature  and  description  rather 
to  be  governed  by  precedent  than  by  general  principles 
of  law. 

It  is  not  necessary  to  refer  to  any  earlier  decision 
than  that  of  Crogate's  case  (a),  as  an  authority  upon 
the  present  question.  Indeed  the  Year  Books  cited 
in  that  case  do  not,  upon  reference,  throw  much  light 
or  any  degree  of  certainty  on  the  points  there  resolved. 
But  from  the  time  of  Crogate's  case  (6th  James  1) 
down  to  the  present  period,  the  resolutions  of  the 
court  made  in  that  case  have  as  to  the  greater  part 
been  considered  to  be  law. 

In  Crogate's  case,  the  defendant  in  an  action  of 
trespass  for  driving  the  cattle  of  the  plaintiff,  pleaded 
a  right  of  common  in  a  copyholder  over  the  locus  in 
quo,  by  prescribing  in  the  usual  way  in  the  name  of 

(a)  8  Co.  67. 

ff2 
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1833.       the  lord  of  the  manor ;  and  because  the  plaintiff  had 
^v-*"/      wrongfully  turned  his  cattle  there,  the  defendant,  as 
and  Another   servant  of  the  copyholder,  and  by  bis  command,  justi- 
s  *  fied  driving  the  cattle  out.    To  this  plea  the  plaintiff 

replied,  de  injuria  sua  propria  absque  tali  causa ;  and 
upon  demurrer  it  was  adjudged  that  the  general  repli- 
cation in  that  case  was  insufficient ;  and  Lord  Coke 
then  proceeds  to  lay  down  four  resolutions  of  the  court, 
in  the  course  of  which  he  thus  states  the  nature  of 
this  general  plea,  vie.  "  The  general  plea  de  injuria 
sua  propria,  &c.  is  properly  when  the  defendant's  plea 
doth  consist  merely  of  matter  of  excuse,  and  of  no 
matter  of  interest  whatever." 

The  resolutions  of  the  court  are  these  four,  1st.  That 
absque  tali  causa  doth .  refer  to  the  whole  plea,  and 
not  only  to  the  commandment,  for  all  makes  but  one 
cause,  and  any  of  them  without  the  other  is  no  plea 
by  itself.  2dly.  It  was  resolved,  that  when  the  de- 
fendant in  his  own  right,  or  as  servant  of  another, 
claims  any  interest  in  the  land,  or  any  common,  or  rent 
going  out  of  the  land,  &c  there  de  injuria  suft  propria, 
&c.  generally  is  no  plea ;  but  if  the  defendant  justify 
as  servant,  there  de  injuria  sua  propria,  &c.  in  some 
of  the  cases,  with  a  traverse  of  the  commandments, 
that  being  made  material,  is  good.  3dly.  It  was  re- 
solved, that  when,  by  the  defendant's  plea,  any  authority 
or  power  is  mediately  or  immediately  derived  from  the 
plaintiff,  there,  although  no  interest  be  claimed,  the 
plaintiff  ought  to  answer  it,  and  shall  not  reply  gene* 
rally  de  injuria  sua  propria;  the  same  law  of  an  autho- 
rity given  by  law,  as  to  view,  waste,  &c.  Lastly,  it  is 
resolved,  that  in  the  case  at  bar  the  issue  would  be 
full  of  multiplicity  of  matter  where  an  issue  ought  to 
be  full  and  single ;  for  parcel  of  the  manor  demisable 
by  copy,  grant  by  copy,  prescription  of  common,  &c. 
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and  commandment,    will    be  all  parcel  of  the  same.        1833. 
The  questions  therefore  appear  to  us  to  be  these  two      ^^^^^ 
alone  ;  First,  whether  the  facts  pleaded  in  the  avowry   and  Another 
bring  it  within  that  description  of  plea  to  which  the  v- 

general  replication  is  admitted  in  Crogate's  case  to 
apply?  and,  Secondly,  whether  the  case  falls  within 
any  of  the  exceptions  laid  down  by  the  court  in  their 
resolutions  in  that  case. 

Now  the  facts  stated  in  the  avowry  are,  the  inha- 
bitancy of  the  plaintiff  in  a  certain  parish,  and  his 
liability  to  the  poor  rate  by  reason  of  occupation ;  the 
making  of  a  poor  rate  for  the  parish,  with  all  the  par- 
ticular observances  required  by  law;  notice  of  the 
rate ;  the  demand  of  payment  and  refusal  to  pay ;  the 
summoning  before  the  justices  of  peace  in  petty  ses- 
sions to  show  cause  for  bis  refusal,  where  no  cause  was 
shown  ;  the  issuing  of  a  warrant  by  the  justices  of  the 
peace ;  the  delivery  of  the  warrant  to  one  of  the  de- 
fendants, and  the  distress  made  by  him  and  the  other 
defendant  as  his  bailiff.  In  the  first  place  these  facts 
appear  to  us,  in  the  language  of  Crogate's  case,  to 
consist  merely  "  upon  matter  of  excuse,  and  of  no 
matter  of  interest  whatsoever."  They  fall  within  the 
principle  of  a  justification  under  a  proceeding  in  the 
admiral's  court,  the  hundred  or  county  court,  or  any 
other  which  is  not  a  court  of  record,  where  de  injuria 
&c.  generally  is  good,  "for  all  is  matter  of  fact,  and  all 
make  but  one  cause,"  as  is  stated  in  another  part  of 
the  same  report.  The  case  now  under  discussion 
resembles  closely  that  which  is  last  referred  to;  a  justi- 
fication under  a  distress  warrant  for  a  poor's  rate  must 
surely  be  the  subject  of  general  traverse;  if  a  justifica- 
tion under  the  process  of  the  admiralty  court  is  held 
to  be  so. 

It  remains  to  be  considered,  therefore,  whether  the 
subject-matter  of  the  avowry  brings  it  within  any  of 
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1838.       the  exceptions  which  are  laid  down  in  the  leading  case 
v-*^'^to/      above  referred  to.    The  first  is  where  the  defendant 
and  Another    *n  *"8  own  right,  or  as  servant  to  another,  claims  any 
••  interest  in  or  out  of  the  subject-matter  of  the  action 

of  trespass,  in  which  case  the  general  traverse  would 
be  bad.    The  interest  there  spoken  of  would  include 
any  title  by  lease,  licence,  or  gift  from  the  plaintiff; 
(Bro.  Abr.  tit.  De  son  tort  demesne,  41 ;  or  any  sub- 
demise  to  the  defendant  (id.  pi.  68.)     The  answer 
therefore  to  this  objection  appears  to  be,  that  the  de- 
fendants in  this  case  claim  no  sub-interest,  nor  any 
other  interest  of  any  kind,  in  the  goods  taken.    For 
that  the  exception  applies  only  to  the  case  of  title  or 
property  in  the  goods,  independently  of  any  right  con- 
ferred by  the  act  of  seizure,  we  have  already  stated  to 
be  our  opinion,  to  which  we  refer.    The  next  excep- 
tion is  where  the  defendant  justifies  under  any  autho- 
rity or  power,  mediately  or  immediately  derived  from 
the  plaintiff;  in  which  case  it  is  said,  that  although  do 
interest  is  claimed,  the  plaintiff  ought  to  answer  it,  and 
shall  not  reply  generally  de  injurift  su&  propria.     It 
would  not  have  been  necessary  to  have  adverted  to 
this  exception,  as  the  proceedings  on  the  part  of  the 
defendants  are  manifestly  not  under  any  authority  from 
the  plaintiff,  but  directly  against  him ;  if  Lord  Coke 
had  not  proceeded  to  add  "  the  same  law  of  an  au- 
thority given  by  the  law,  as  to  view  waste."    But  the 
meaning  of  this  distinction  is  explained  by  Lord  Holt 
in  the  case  of  Chancey  v.  Winn  (a),  who  says,  "  the 
case  of  entering  to  see  waste  is  upon  a  special  reason, 
for  suppose  the  lessor  were  seised  in  fee,  such  seisin 
m  fee  would  be  involved  in  the  issue."    That  the  dic- 
tum of  Lord  Coke  cannot  be  intended  of  justification 
under  all  authorities  in  law  generally,  is  abundantly 

(a)  IS  Mod.  382. 


in  the  Third  Year  op  WILLIAM  IV.  4® 

clear  from  the  instances  already  adverted  to  of  justifi-       1833. 

cation  under  process  of  law  against  the  person  and     ^^^ 

against  the  goods  of  the  plaintiff,  so  also  of  justinca-   and  Another 

tion  by  peace  officers  arresting  upon  breach  of  the       «  *'  y 

peace  and  the  like*    So  also  in  the  case  of  justification 

under  a  statute,  (see  Chancey  v.  ffinn,  supra  /)  in  all 

which  cases  the  general  traverse  is  invariably  replied 

to  such  pleas,  where  no  matter  of  record  forms  part 

of  it.    If  so,  why  may  it  not  equally  be  replied  where 

the  justification  is  under  a  distress  for  a  poor's  rate 

being  an  authority  of  law  ? 

The  last  of  the  exceptions  mentioned  in  Crogate's 
case  is,  that  the  plea  would  be  full  of  multiplicity  of 
matter.  Whether  this  is  or  is  not  a  ground  of  ex- 
ception that  applies  to  the  present  case,  must  depend 
upon  the  meaning  of  the  word  "  multiplicity  "  in  the 
resolution.  If  it  intends  that  separate  and  distinct 
facts  constituting  altogether  one  defence,  cannot  be 
included  in  the  general  replication,  what  becomes  of 
the  rule  in  Crogate's  case  altogether?  why  did  the 
discussion  in  Crogate's  case  take  place  ?  and  why  were 
the  four  resolutions  made,  when  the  single  objection 
that  the  plea  included  more  than  one  separate  fact 
would  have  been  sufficient  to  have  determined  against 
the  general  traverse  ?  How  is  this  interpretation  re- 
concileable  with  the  various  instances  in  which  this 
general  form  of  replication  is  confessedly  held  good, 
such  as  the  justification  under  process  issuing  out  of 
a  court  not  of  record  ?  Where  facts  are  stated  in  the 
plea  mixed  up  with  matter  of  record,  or  with  the  claim 
of  interest,  or  under  the  authority  of  the  plaintiff,  it 
has  always  been  allowed  that  the  plaintiff  might  admit 
the  fact  which  falls  within  the  description  of  such  ex- 
ceptions, and  traverse  the  remainder  of  the  allegations 
of  the  plea  by  uniting  the  traverse  by  the  words 
"  absque  residuo  catissL*    How  could  this  practice  of 
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1833.       pleading  be  applied  to  the  present  case,  when  none 
*******/      of  the  facts  alleged  fall  within  the  exceptions,  and  all 

ancLAnother    ^e  ^acts  are  °f  ^e  same  n*ture  ?     Ifc  follows,  there - 

v-  fore,  that  such  cannot  be  the  meaning  of  the  word 

"  multiplicity,  "and  consequently  that  the  resolution  does 
not  apply  to  this  case.  And  such  appears  clearly  to 
have  been  the  opinion  of  the  court  of  King's  Bench 
in  two  modern  cases,  Robinson  v.  Haley  (a),  and 
O'Brien  v.  Saxon  (ft). 

Upon  the  whole,  we  think  this  case  falls  within  the 
general  rule  laid  down  in  Crogate's  case,  and  that  it 
is  not  touched  by  any  of  the  exceptions  there  adverted 
to,  and  consequently  that  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 

*  («)  1  Burr.  R.  316.  (6)  «  B.  fit  Cr.  908. 


The  King  against  The  Sheriff  of  Middlesex  in 

Duncombe  v.  Crisp. 

Informality  in  T^HE  notice  of  bail  being  informal  the  plaintiff  treated 
bail  doe/not  it  as  a  nullity,  and  issued  an  attachment  against 

justify  a  plain-  the  sheriff.  A  rule  having  been  obtained  to  set  it  aside 
it  as  a  nullity,  without  costs,  cause  was  shown  that  the  attachment 
and  issuing  an  was  regular  in  the  absence  of  a  proper  notice  of  bail. 

against  the        But 
sheriff. 

Per  Curiam. — The  informality  in  the  notice  did  not 
render  it  a  nullity  for  this  purpose. 

Rule  absolute  as  prayed* 
Price  for,  Erie  against  the  rule. 


V 
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1833. 
Siddall  against  John  Rawcliffe.  v^n^*/ 

A  SSUMPSIT  on  a  joint  and  several  promissory  A  promissory 

note  for  100/.,  dated  12  December  1825,  made  by  note  in  the 
the  defendant  (and  others  not  sued),  and  payable  on  but  expressed' 
demand  to  the  plaintiff  or  order,  with  lawful  interest.  t0  *?  p»y»We 

*  .  on  demand, 

Plea  non-assumpsit.     The  particulars  of  demand  were  was  git  en  to 
for  19/.  10*.  the  balance  of  the  principal,  and  interest  JS^JdJ 

due  on  the  note.  in  order  to 

The  plaintiff  was  treasurer  and  trustee  of  a  money-  rajment /by 
club  (or  commercial  and  building  society),  held  at  his  |J?e  maker  or 
house  at  Meliham  in  Yorkshire.  He  was  not  a  member,  certain  quar- 
The  defendant  was  John  Rawcliffe,  one  of  the  makers  ^  contribu- 

tions,  pay- 

of  the  note  sued  on,  as  surety  for  bis  brother  Samuel,    ments  otinte- 
The  club  was  formed  on  the  7th  December  next  j^^^X 
before  the  making  of  the  note,  by  some  inhabitants  of  during  a  cer- 
M.f  who  agreed  to  form  a  fund  by  making  quarterly  ArreiuThav- 
contributions  of  2/.  2s.  for  each  nominal  share  of  100/.  in&  become 

due,  an  action 

As  soon  as  the  quarterly  contributions  form  a  sufficient  was  brought 
fund,  any  member  who  wishes  to  take  out  his  share  of  on^e  note» 

*  u        and  a  cognovit 

100/.  and  will  pay  the  highest  premium  for  so  doing,  was  given  for 
receives    the    100/.  (deducting   the    premium)  upon  J^duTand 
giving  a  joint  and  several  promissory  note  for  that  sum,  costs,  being 
with  lawful  interest,  on  demand,  signed  by  him  and  his  ^amount** 
sureties.    The  intention  of  taking  the  note  is  only  to  fnan  the  9Um 

.     .  .  ...  ,  in  the  note. 

secure  payment    of  the  quarterly  contributions  and  That  amount 
interest,  and  the  fulfilment  of  the  rules  of  the  society,  was  Paid_with 

'    costs,  and  a 

till  the  termination  of  the  club  by  every  individual  receipt  given 
member  having  drawn  and  received  his  share.  £Sna^in?is- 

Samuel  22.,  brother  of  defendant,  having  subscribed  charge  of  the 
to  the  club  for  two  shares,  one  of  100/.  the  other  of  in  that  ac-°* 
50/.,  and  purchased  the  right  of  receiving  his  share  of  tion.w    An- 

inAI  .      ,  .A  .  .  ,     .  .       o      other  action 

100/.,  received  it  on  paying  a  premium,  and  giving  the  having  been 

brought  on  the 
same  note  for  similar  arrears  subsequently  becoming  due,  held  that  it  could  not  be 
maintained. 


Rawcliffe. 
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1833,       note  sued  on,  with  the  defendant  and  two  others,  as  his 
o    T^      suitors, 

SlDDALL 

v.  He  continued  to    pay  the  quarterly  contributions, 

interest,  and  forfeits,  agreeably  to  the  rules  of  the  club, 
till  1829,  when  he  became  in  arrear ;  and  in  Michael- 
mas 1830,  an  action  was  brought  against  him  as  well  as 
the  present  defendant  and  another  of  his  sureties,  by 
the  plaintiff,  to  recover  17/.  18*.  then  due  for  quarterly 
contributions,  interest,  and  fines  for  not  making  regular 
quarterly  payments.  Just  before  the  Lent  assizes  1881, 
the  present  defendant  offered  to  give  his  cognovit  for 
debt  and  costs  payable  in  May  following ;  and  it  was 
accepted,  payable  23d  May,  provided  that  the  de- 
fendant would  add  to  the  sum  originally  sued  for,  three 
quarterly  contributions  accruing  due  since  the  action 
brought,  and  before  the  latter  date*  The  cognovit  was 
accordingly  given  in  that  cause  in  the  following  terms  >— 
I  JohnRawcUffe,  one  of  the  above-named  defendants, 
do  confess  this  action,  and  that  the  plaintiff  hath  sus- 
tained damages  to  the  amount  of  200/.,  besides  his 
costs  and  charges  as  between  attorney  and  client,  to  be 
taxed  by  the  master;  but  no  judgment  is  to  be  entered 
up  or  execution  issued,  till  23d  May  next,  in  default 
of  payment  of  the  sum  of  28/.  17*.,  being  the  debt  in 
this  action,  together  with  the  said  casts;  and  I  do 
hereby  agree  that  no  writ  of  error  shall  be  brought,  or 
bill  in  equity  filed,  to  hinder  or  delay  the  said  plaintiff 
from  suing  out  execution  as  aforesaid;  and  that  in 
case  the  plaintiff  shall  enter  up  his  judgment  in  default 
of  payment,  he  shall  be  at  liberty  to  levy  the  said  sum 
of  28/.  17*.,  together  with  the  costs,  sheriff's  poundage, 
and  all  other  incidental  expenses.  Dated  12  Feb. 
1831* 
Witness,  &c.  Signed,  John  Rawcliffe, 

(the  defendant.) 


RtWCUFFB. 
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The  following  receipt  was  afterwards  given  by  the       1888. 
plaintiff's  attornies.  "Received  the  31st  May  1831,  of     ^vW 
Mr.  John  Rawclijfe,  one  of  the  above-named  defend-  v. 

ants,  the  sum  of  40/.  in  discharge  of  the  debt  and  cost* 
m  this  action* 

No  judgment  was  ever  entered  up  on  the  cognovit. 

The  defendant's  note  still  remained  in  the  plaintiff's 
possession  (a),  and  the  present  action  was  brought  on 
it  to  recover  the  subsequent  five  quarterly  contribu- 
tions and  interest  subsequently  accruing  due,  viz.  from 
June  1831  to  5  Sept.  1832,  ft.  15f.,  with  3/.  16*.  for 
fines  for  non-payment  at  the  quarter  days.  Alder- 
son  J.  nonsuited  the  plaintiff  at  the  last  assizes 
for  Yorkshire,  on  the  ground  that  the  defendant's 
liability  on  the  note  was  discharged  after  the  cognovit 
payment  and  receipt  in  the  former  action ;  but  gave 
leave  to  move  to  enter  a  verdict  for  16L  15s.  or  20k  1#» 

Alexander  moved  accordingly.  Judgment  never 
having  been  entered  up  on  the  cognovit,  it  could  not 
be  pleaded  in  bar,  Hitchin  v.  Campbell  (4).  It  there- 
fore remained  open  to  the  plaintiff  to  explain  by  parol 
evidence,  that  the  cognovit  payment  and  receipt  only 
applied  to  arrears  sued  for  in  the  former  action.  The 
plaintiff  could  not  in  the  first  action  sue  for  the 
whole  sum  secured  by  the  note,  but  only  for  the 
arrears  then  due. 

Lord  Lyndhuest  C.  B. — This  is  a  simple  promis- 
sory note  made  in  the  common  form,  and  without  qua- 
lification. Your  object  is  to  make  it  of  another 
character  and  description*    But  that  cannot  be  done 

(a)  Brombridge  ▼.  Oibome,  1  Stark.  R.  974;  Buzzard  ?.  PUchtoc, 
id*  $t$» 
(fr)  SBb.R.429. 


SlUDALL 
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1833.        by  parol  evidence.     One  action  was  brought  upon  it, 

and  in  that  action  so  brought  a  cognovit  was  given  for 

v.  debt  and  costs.  That  was  still  a  debt  upon  the  note.  It  is 

Rawcliffe.  gaj ^  tjjat  tke  (jej)fc  was  secureti  by  jtj  DUt  ft  was  necessary 

to  sue  upon  it.  Then  an  action  having  been  brought 
on  a  promissory  note  in  the  common  form,  and  money 
having  been  paid  in  satisfaction  of  it,  how  can  a  second 
action  be  brought  on  the  same  note  ?  It  could  only 
be  once  sued  on,  and  if  it  was  intended  to  be  an  instru- 
ment of  continuing  guarantee,  that  should  have  been 
so  expressed  on  the  face  of  it. 

Bayley  B. — The  right  to  sue  on  this  note  was 
entire,  and  when  once  sued  on,  it  was  satisfied.  It  is 
urged  that  the  receipt  was  only  given  in  discharge  of 
the  debt  sued  for  in  the  first  action,  and  the  costs  of 
that  action ;  but  that  is  saying,  that  having  sued  on  the 
note  for  one  sum,  you  might  bring  a  second  action 
upon  it  to  recover  another.  But  though  it  was  open 
to  the  plaintiff  to  explain,  he  could  not  contradict  by 
parol  the  terms  of  the  cognovit  and  receipt,  which 
describe  267.  17*.  to  be  the  whole  debt  due.  The 
plaintiff  could  never  have  had  more  than  one  remedy 
on  the  note.  Though  the  judgment  was  never  formally 
entered  up,  the  plaintiff  got  the  benefit  of  it  by  pay- 
ment. For  a  cognovit  was  given  with  all  its  incidents, 
one  of  which  was  that  judgment  might  be  entered  on 
it  Had  it  been  so  entered  up,  the  original  claims 
would  have  merged  in  that  judgment,  and  the  plain- 
tiff could  not  have  sued  on  the  original  security. 
Had  execution  issued,  restricted  to  28/.  17*.  only, 
which  might  be  the  arrears  then  due,  that  would  ne- 
vertheless have  been  satisfaction  of  the  whole  note. 
It  may  have  been  that  the  cognovit  would  not  have 
been  given  unless  the  note  had  been  extinguished,  as 
it  would  have  been,  by  a  judgment.    This  note  is  not 
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payable  by  instalments,  which  might  be  sued  on  as 
they  become  due,  but  in  the  common  form,  on  which 
there  was  only  one  remedy  by  action.  That  remedy 
has  been  taken;  a  cognovit  has  been  obtained  de- 
scribing the  debt  to  be  281. 17*.,  and  a  receipt  has  been 
given  for  the  debt  and  costs  in  that  action.  It  is  diffi- 
cult to  say  that  that  was  not  the  amount  of  the  debt 
due  on  the  note  and  of  the  costs.  Nor  can  oral  testi- 
mony be  admitted  to  avoid  that  difficulty  by  contra- 
dicting the  note,  cognovit,  and  receipt. 


1883. 

•    SlDDALL 
V. 

Rawcliffe. 


Bolland  B. — A  new .  security  should  have  been 
obtained  to  provide  for  the  further  arrears. 


Gurney  B.  concurred. 


Rule  refused, 


Brigstocke  against  Smith. 

A  SSUMPSIT  for  work  and  labour,  with  the  common  The  operation 
counts:  and  on  an  account  stated.    Pleas,  non-  °L,.   .•t?utes 

'  '  of  limitations 

assumpsit  and  the  statute  of  limitations.  To  avoid  the  will  not  be 
effect  of  the  latter  plea,  the  plaintiff  relied  on  the  fol-  J^m  £*- 
lowing  letter  from  the  defendant.  knowledgment 

of  a  pre-exist- 
ing debt,  un- 
less a  fresh 


promise  to  pay 
it  can  be  in- 
ferred from 


"  Margum  Tin-works,  January  28,  1881. 
"  Messrs.  Qeorge  and  Atnlet. 

M  Gentlemen, — In  reply  to  your  application  of  the  [heTermsused 
19th  instant  for  the  payment  of  89/.  10*..  lljrf.  to  Mr.  Held,  that  a 

D.  Brigstocke,  I  beg  to  say  it  is  a  claim  I  am  by  no  defendant  de- 
nying his  lia- 
bility to  pay  the  plaintiff's  claim,  and  containing  no  acknowledgment  of  its  validity, 
though  pointing  out  a  time  for  communicating  personally  with  the  plaintiff  about  it, 
did  not  take  a  case  out  of  the  statute,  and  that  a  nonsuit  was  right.  Semble,  part 
payment  will  not  bar  the  interest,  where  the  debt  to  which  it  is  applied  consists  of 
several  items. 


Smith. 
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1833.       means  prepared  to  admit  to  the  full  extent,  and  to 
r^~^**/      make  the  following  observations  respecting  it.  Of  that 
v.  sum,  68/.  3s.  8rf.  is  made  up  of  items  for  business  and 

materials,  stated  to  hare  been  done  and  furnished  be- 
tween the  years  1817  and  1824s  a  period  during  which 
I  was  concerned  in  two  successive  partnerships;  to  one 
or  other  of  which  the  amount  Mr.  B.  was  entitled  to 
receive  ought  to  have  been  charged. 

*  Having  at  different  times  wound  up  both  those 
concerns,  and  quitted  Carmarthen  so  long  back  as  the 
year  1824,  I  was  surprised  to  receive  Mr.  BSs  bill  in 
1889,  five  years  afterwards;  and  it  is  certainly  not  a 
little  strange  that  he  should  then  send  in  a  charge  of 
so  old  a  date,  when,  if  any  amount  was  due,  it  could 
hardly  be  expected  that  the  means  would  remain  of 
ascertaining  its  correctness.  I  cannot  therefore  allow 
that  I  am  liable  to  pay  any  part  of  the  amount  previous 
to  the  year  1825;  but  as  1  anticipate  being  in  Carmar- 
then shortly,  I  will  then  communicate  with  Mr.  B.  per- 
sonally respecting  it. 

"  The  remainder  of  the  amount  is  for  repairs, 
ordered  by  an  agent  under  the  late  firm  of  Robert 
Smith  and  Co.,  to  be  done  at  the  works  at  Carmarthen 
in  1827,  together  with  a  few  items  for  glazing  in  the 
year  1825,  making  together  20/.  17*.  5c/.,  which  I 
believe  to  be  correctly  charged,  and  for  which  I  en- 
close a  check,  and  will  thank  you  to  acknowledge  the 
receipt  of  it." 

(Signed  by  the  defendant.) 

At  the  last  Lent  assizes  for  Carmarthen,  Patteson 
J.  nonsuited  the  plaintiff,  giving  him  leave  to  move  to 
enter  a  verdict  for  68/.  3*.  8tf. 

John  Evans  now  moved  accordingly.     It  appears 
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from  the  judgment  of  C.  P.  in  Haydori  v.  Williams  (a),        1888. 
that  stat.  9  G.  4.  c.  14.  does  not  alter  the  legal  cqn-   briostockr 
struction  to  be  put  on  acknowledgments  or  promises  v. 

made  by  defendants,  but  merely  to  require  a  different 
mode  of  proof  by  writing,  signed  by  the  party  charge* 
able.  That  being  so,  and  this  instrument  being  in 
writing,  the  former  decisions  apply,  and  it  is  necessary  to 
inquire  whether  the  words  of  the  letter  produced  in 
this  case  would  before  that  statute  have  amounted  to 
an  acknowledgment  or  new  promise,,  if  written  or 
spoken  by  the  defendant.  Several  cases  appear  to 
show  that  if  a  party  does  not  deny  the  debt  to  exist,  or 
speaks  ambiguously  about  it,  but  says  that  it  is  dis- 
charged by  lapse  of  time,  it  should  be  left  to  the  jury 
to  say  whether  it  amounts  to  an  acknowledgment  of 
the  debt,  so  as  to  take  it  out  of  the  statute  of  limit*- 
tions,  Lloyd  v.  Mound  (&).  Lord  EUenborough,  in 
Biri  v.  Guy  (c),  says  that  the  case  meant  to  be  pro- 
tected by  the  statute  was  that  where  a  man  had  lost 
his  evidence  of  payment.  Colledge  v.  Horn  (d)  turned 
on  these  words  of  the  defendant,  "  I  have  received 
yours  respecting  the  plaintiff's  demand,  it  is  not  a  just 
one ;  I  am  ready  to  settle  the  account  whenever  the 
plaintiff  thinks  proper  to  meet  on  the  business.  I  am 
not  in  his  debt  90/.,  nor  any  thing  like  that  sum : — shall 
be  happy  to  settle  the  difference  by  his  meeting  me." 
[Bayley  B.  That  letter  acknowledges  something  to 
be  due,  and  promises  to  settle  the  difference  on  meet- 
ing the  plaintiff.  Lloyd  v.  Maund  amounts  to  this, 
I  know  I  owe  the  debt,  but  I  will  not  pay  it,  or  pro- 
mise to  pay  it.]  Here  the  language  of  the  de- 
fendant's  letter  rather  denies  his  liability    to   pay. 


(a)  7  Bing.  163, 166,  et  seq.  (6)  «  T.  R.  760. 

(*)  4  Esp.  185, 6  Esp.  66.    See  Holt,  185.    (d)  3  Bing.  119. 
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183S.       Defendant   has  insisted  he   is  no  longer  liable    to 
«      *r*J^      pay;  but  the  question  is,  whether  he  has  not  admitted 
v.  a  debt  to  exist?  and  if  he  has,  the  cause  is  taken  out 

Smith.  0f  the  statute.  Bryan  v.  Horseman  (a),  Clark  v.  Brad- 
shaw  and  Coghlan  (b)  show  that  a  general  acknow- 
ledgment of  a  pre-existing  debt  will  create  an  assumpsit 
to  pay  it,  so  as  to  take  the  case  out  of  the  statute  (c). 
Nor  can  the  acknowledgment  be  taken  separately  from 
the  promise,  but  both  together. 

The  payment  of  201.  17*.  5d.  for  items  of  glazing 
done  in  1825,  is  a  part  payment  within  9  G.  4. 
c.  14.  8*  1. 

Bayley  B. — As  to  the  last  point,  though  part  pay- 
ment might  have  taken  the  case  out  of  the  statute  had 
the  debt  been  entire,  it  has  not  that  effect  where  the 
account  contains  separate  items. 

On  the  main  point,  I  believe  the  invariable  construc- 
tion put  by  the  late  cases  upon  the  stat.  9  G.  4.  c.  14. 
to  have  been,  that  the  plaintiff's  chum  is  barred,  unless 
an  acknowledgment  has  been  made  by  the  defendant 
in  such  terms,  that  a  promise  by  him  to  pay  the  debt 
so  acknowledged  may  be  inferred  from  them.  In 
Kennettv.  Milbank(d)  that  opinion  is  distinctly  inti- 
mated by  a  part  of  the  court ;  and  the  same  may  be 
collected  from  Haydon  v.  Williams  (e),  where  the 
acknowledgment  of  a  debt  due  was  distinct,  but  the 
promise  to  pay  it  was  not  absolute  like  that  declared 
on,  but  qualified  and  contingent.  Tanner  v.  Smart  if) 
shows  that  the  true  principle  on  which  an  acknow- 
ledgment of  the  debt  is  an  answer  to  the  statute  of 

(a)  4  East,  599.  '  (6)  3  Esp.  C.  N.  P.  155, 157. 

(c)  See  as  to  the  above  cases,  6  B.  &  Cr.  605,  607. 

(d)  8  Bing.  36.  Mich.  1831.  (e)  7  Ring.  163.  Mich.  1830.       . 
(J)  6  B.  &  Cr.  603. 
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nutations,  is,  that  the  acknowledgment  is  evidence  of  1833. 
a  new  promise,  and  affords  a  new  cause  of  action.  In 
the  latter  part  of  that  judgment  it  is  said,  "  Upon  a 
general  acknowledgment,  where  nothing  is  said  to  Smith. 
prevent  it,  a  general  promise  to  pay  may  and  ought  to 
be  implied ;  but  where  the  party  guards  his  acknow- 
ledgment, and  accompanies  it  with  an  express  declara- 
tion, to  prevent  any  such  implication,  why  shall  not  the 
rule  *  expressum  facit  cessare  taciturn '  apply  ?"  Thus 
a  positive  refusal  to  pay  will  prevent  such  implication, 
and  the  like  where  the  promise  is  not  absolute,  but 
qualified  in  terms,  e.  g.  to  pay  when  able.  Again, 
Feamr.  Lewis  (a),  Scales  v.  Jacob  (b),  and  Ay  ton  v. 
Bolt  (c)  show,  that  a  mere  acknowledgment  of  the  ex- 
istence of  a  debt  is  not  necessarily  of  itself  evidence  of 
a  new  promise  to  pay  it,  and  if  it  is  not,  it  will  not  take 
the  case  out  of  the  statute  of  limitations.  In  this  case 
there  is  a  letter  from  the  defendant  acknowledging  that 
the  plaintiff  makes  a  demand;  but  not  acknowledging 
the  validity  of  it,  and  denying  his  liability  to  pay  it. 
After  that  denial,  I  am  of  opinion  that  I  cannot  from 
the  rest  of  the  letter  infer  a  promise  to  pay. 

Vaughan  B.— Cited  Frost  v.  Bengough  (d).  The 
letter  in  this  case  states  circumstances  absolving  the 
defendant's  liability  by  length  of  time,  and  affords  data 
from  which  either  a  distinct  acknowledgment  of  a  debt 

or  a  fresh  promise  to  pay  it  can  be  implied. 

* 

Holland  and  Gurney  Bs.  concurred. 

Rule  refused. 

*• 

(a)  6  Bing.  349.  (6)  3  Bing.  638. 

(c)  4  id.  105.  (d)  1  Bing.  1 66. 
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Lechmere  Bart,  and  Others  agcrinst  Fletcher. 


In  order  to  A  SSUMPS1T.  The  first  count  stated,  that  whereas 
take  a  case  out  the  defendant  and  one  T.  FuUjamea  heretofore 

of  the  statute  ,  -  ,    -         .  .     - 

of  limitations,  an(*  more  than  six  years  before  the  commencement  of 
it  is  ootneces-  this  suit,  to  wit,  on  1  Jan.  1825,  were  indebted  to  the 

sary  that  the  . 

acknowledge  plaintiffs  in  250L  for  work  and  labour,  money  lent,  &c 
ment  or  pro-    and  cn  an  account  stated,  and  that  they  then  and  there 

mise  required  '  * 

by  9  G.  4.       promised  to  pay  the  said  monies  to  the  said  plaintiffs 

be  !o  writing0  on  rexlue8t-  And  whereas  before  and  at  the  time  of 
signed  by  the  the  making  of  the  promise  of  the  defendant  herein- 
able  thereof  a^er  neit  mentioned,  six  years  from  the  making  of  the 
should  also  '  h^  promise  of  the  defendant  and  the  said   T.  Full- 

state  the 

amount  of  the  James  to  pay  the  said  monies  to  the  plaintiffs,  and 
rH*?      • e*"    from  the  time  the  causes  of  action  of  the  plaintiffs  in 

tnnsic  evi-  * 

dence  is  ad-  respect  of  the  said  monies  accrued,  had  elapsed,  and 

prove  such  *^c  right  of  action  of  the  plaintiffs  against  the  said 

debt.  defendant  and  T.  FuUjames  for  the  recovery  of  the 

Ftdljama  and  ***<!  monies  had  by  reason  of  such  lapse  of  time,  but 

Fletcher  in  a 

joint  action  for  money  lent.  The  defendants  pleaded  separately ;  FtdijoHtes  the 
general  issue  only,  and  Fletcher  the  general  issue  and  the  statute  of  limitations. 
The  plaintiff  had  a  verdict  and  judgment  against  Fulljames,  but  not  against  Fletcher 
on  either  issue.  After  sii  years  had  elapsed  from  the  original  transaction,  but 
previous  to  the  bringing  the  last-mentioned  action,  Fletcher  had,  in  a  letter  to 
the  defendants,  declared  his  readiness  to  pay  them  hit  proportion  of  the  debt  due 
to  them  from  Fultymmes  and  himself.  Upon  the  new  promise  contained  in  this  letter 
a  special  action  of  assumpsit  was  brought  by  Leehmere  against  Fletcher  for  that 
proportion.  At  the  trial  the  judgment  against  Fuiijamet  was  proved,  but  it  did 
not  appear  that  execution  had  issued  against  him.  Held,  that  neither  that  judg- 
ment against  FuHjomet,  nor  the  former  verdict  ibr  Fletcher^  barred  Leehmere  from 
recovering  against  Fletcher  on  his  subsequent  separate  promise  to  pay  his  pre* 
portion  of  the  debt  originally  due  from  himself  and  Ftdtjamet,  to  tke  extent  of 
the  whole  proportion  proved  to  be  such  by  extrinsic  evidence,  and  not  of  nominal 
damages  only;  for  evidence  which  could  not  have  been  adduced  in  the  former 
action  might  have  been  given  in  the  latter;  e.  g.  Fuiijamet  might  have  then  proved 
that  the  defendant  Fletcher  had  beeu  a  joint  contractor  with  him  to  Leehmere, 
whereas  Leehmere  could  not  have  to  proved  a  joint  debt  to  him  in  his  first  action 
against  them  both,  or  could  he  have  used  Fletchers  written  acknowledgment  as  to  a 
moiety,  to  take  the  joint  debt  out  of  the  statute  of  limitations. 

Payment  of  money  into  court  admits  the  contract  as  pleaded,. and  damages 
thereon  to  the  extent  of  the  sum  paid  in ;  but  where  it  was  made  on  a  special  count 
alleging  a  new  promise  to  pay  the  defendant's  proportion  of  a  joint  debt,  so  as  to 
take  a  case  out  of  the  statute  of  limitations:  Held,  that  it  did  not  admit  the 
amount  of  that  proportion,  it  being  laid  under  a  videlicet. 
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not  otherwise,  become  barred  by  virtue  of  the  statute       183S. 
in  such  case  made  and  provided,  and  at  the  time  of  the      v^v~/ 
making  of  the  defendant's  promise  next  mentioned,  the    an(j  oihert 
said  several  monies  had  not,  nor  had  either  of  them,     „  J7- 
or  any  part  thereof,  been  in  any  manner  pud  or  satis- 
fied to  the  plaintiffs,  or  either  of  them,  and  they  were 
justly  entitled  to  receive  the  same  monies,  to  wit,  in  &c. 
and  thereupon,  after  the  said  lapse  of  six  years,  and 
within  six  years  next  before  the  commencement  of  this 
suit,. to  wit,  on  the  18th  April  1881,  in  &c.  the  said 
defendant,  in  consideration  of  the  premises,  by  a  cer- 
tain memorandum  in  writing,  then  and  there  signed 
by  him,  promised  the  said  plaintiffs  to  pay  them  at  any 
time  his,  the  said  defendant's,  proportion  of  the  said 
monies,  in  case  the  plaintiffs  would  apply,  and  on  their 
applying  to  him  for  the  same.    And  the  plaintiffs  aver, 
that  the  defendant's  proportions  of  the  said  monies  so 
unpaid  amounted  to  a  certain  sum,  to  wit,  a  moiety  of 
the  said  monies,  and  that  plaintiffs  afterwards,  on  &c. 
in  &c.  applied  to  the  defendant  for,  and  required  him 
to  pay  to  them  such  his,  the  defendant's,  proportion 
of  the  said  monies. 

The  second  count  stated  that  defendant  and  7*. 
Futtjames,  more  than  six  years  next  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.  were  indebted  to 
the  plaintiffs  in  a  large  sum,  to  wit,  250/.  (as  in  the  first 
count;  omitting  the  promise  to  pay  the  whole  amount 
by  defendant  and  Fulljame*,  and  also  the  averments 
that  at  the  time  of  the  promise  six  years  had  elapsed, 
that  the  right  of  action  had  become  barred,  but  that 
the  money  remained  unpaid  to  the  plaintiffs,  who  were 
justly  entitled  to  receive  the  same.)  It  then  stated, 
that  whereas  the  said  several  last-mentioned  monies 
being  unpaid  and  unsatisfied,  the  defendant  afterwards, 
and  within  six  years  next  before  the  commencement 
of  this  suit,  to  wit,  on  18th  April  1831,  in  considera- 
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tion  of  the  premises  respectively,  and  that  the  plain- 
tiffs would  apply  to  him  for  his  proportion  of  the  last- 
mentioned  monies,  then  and  there  promised  to  pay  his, 
the  defendant's  proportion  of  the  last-mentioned 
several  monies  respectively  to  the  plaintiffs  on  such 
application  being  made.  Averment,  that  the  defend- 
ant's proportion  of  the  last-mentioned  several  monies 
was  and  is  a  moiety  thereof  (a),  and  that  they  after- 
wards, to  wit,  on  1st  Jan.  1883,  applied  to  him  for 
payment  thereof,  to  wit,  on  &c.  Common  count,  for 
work  and  labour  &c  day  laid,  1st  Jan.  1833.  Pleas, 
1.  Non-assumpsit  to  the  whole  declaration.  2.  As  to  the 
last  and  common  count,  that  the  defendant  did  not  at 
any  time  within  six  years  next  before  the  commence- 
ment of  this  suit,  undertake  or  promise  (A),  in  manner 
and  form  &c.  Replications,  similiter  to  first  plea,  and 
taking  issue  on  the  second*  A  sum  of  ten  shillings  was 
paid  into  court  on  the  first  two  counts. 

At  the  trial  at  the  last  Gloucestershire  assises  before 
J.  Parte  J.  the  facts  proved  were  these : — The  de- 
fendant and  one  FuUjames  were  in  1814  commissioners 
for  the  inclosure  of  Strensham  common  in  Worcester- 
shire, and  perfected  it  in  1818.  The  plaintiffs  were 
bankers  to  the  inclosure  commissioners  in  order  to 
receive  and  pay  all  monies  paid  in  or  drawn  out  under 
the  inclosure  act.  The  defendant  and  Futipames  had 
both  drown  checks  on  the  plaintiffs.  At  the  close  of 
the  account  on  1st  Jan*  1830,  a  balance  of  131/.  was 
due  to  the  plaintiffs,  which  with  interest,  calculated  by 
half-yearly  rests  (c\  amounted  to  233/.  17*.  In  that 
year  the  plaintiffs  claimed  the  balance  from  the  de- 


(a)  See  Whitehead  v.  Howard,  2  Br.  &  B.  372. 

(6)  Semble,  so  pleaded,  because  the  contract  in  the  last  count  being  exe- 
cuted die  statute  began  to  ran  from  the  tine  of  the  promise;  16  Bast,  421 ; 
Siund.  S3,  n.  %\  283,  o.  2 ;  2  id.  63.  c.  n.  6. 

(c)  See  2  Anstr.  495,  Calwt  v.  Walter ;  and  15  Ves.  120. 
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fendant,  who  on  the  18th  April  1831  wrote  to  them, 
saying  that  Full/ames  had  managed  the  cash  concerns 
of  the  inclosure*  adding,  "  I  will  at  any  time  pay  my 
proportion  of  the  debt  due  on  application  for  the  same, 
Yours,  J.  Fletcher.n 

In  Trinity  term  1831  an  action  of  indebitatus  as- 
sumpsit was  brought  in  K.  B.  by  the  plaintiffs  against 
the  defendant  and  Fulffames  for  work  and  labour, 
money  lent,  paid  &c.  and  on  an  account  stated.  The 
defendant  and  Fulljames  appeared  op  that  occasion  by 
different  attornies,  and  pleaded  separately,  Fulffames 
pleading  non-assumpsit  only;  the  defendant  non- 
assumpsit,  and  the  statute  of  limitations*  The  jury 
found  for  the  plaintiffs  on  the  issue  joined  between 
them  and  FuUfames,  and  assessed  the  damages  over 
and  above  the  plaintiffs  costs  at  2061.  and  those  costs 
at  40*.;  while  on  both  the  issues  between  the  plaintiffs 
and  the  present  defendant,  Fletcher,  they  found  for 
the  defendant,  subject  to  a  motion  {a\  Judgment  was 
finally  given  against  FuUjames  for  the  damages  as- 
sessed by  the  jury,  and  also  73/.  10*.,  in  all  amounting 
to  281/.  10s.;  and  further  as  to  the  issues  between  the 
plaintiffs  and  the  defendant  Fletcher,  that  they  should 
take  nothing  by  their  bill  against  him,  but  be  in  mercy 
&c;  and  further,  that  he  should  recover  against  them 
45/.  18*.  6rf.  adjudged  by  the  court  according  to  the 
form  of  the  statute  (ft)  for  costs  by  him  in  his  defence 
in  this  behalf  sustained,  and  by  his  assent  adjudged. 
The  plaintiffs  afterwards  signed  judgment  against  Full- 

(a)  Curuood,  in  moving  fur  the  rale  in  the  principal  case,  stated  that  on 
giving  judgment  on  this  motion  Lord  TenUrdm  said,  "  I  think  the  eflfcct  of 
FfcueAcr's  letter  was  merely  this,  if  you  will  consent  to  take  my  share,  I 
will  not  avail  myself  of  the  statute  of  limitations,"  in  which  the  other  judges 
concorred,  and  held  that  the  plaintiffs  could  not  recover  In  that  action  of 
indebitatus  assumpsit  on  the  defendant  Flitclter'*  new  promise,  but  must 
declare  specially  on  it. 

(o)  See 9G.  4.  c.  14.  s.  1 .  sub.  fen.  as  well  as4  Jac.  1 .  c.  1 5. ;  S3  H.  0.  c.  15. 
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james,  but  had  not  issued  execution  against  him  at  the 
time  of  the  trial  of  the  present  action.  An  examined 
copy  of  the  record  of  this  judgment  was  produced  for 
the  defendant,  and  the  amount  of  the  defendant's  pro* 
portion  was  proved  for  the  plaintiff. 

At  the  trial,  Garwood,  for  the  defendant,  contended, 
1st,  that  the  plaintiffs  could  not  take  the  case  out  of 
the  statute  of  limitations  as  against  Fletcher,  without 
giving  in  evidence  a  written  acknowledgment  by  him  of 
the  amount  as  well  as  of  the  existence  of  the  debt; 
Kennett  v.  Millbank  (a),  Dickinson  v.  HatfieU{b).  And 
£dly,  that  their  recovery  against  Futijcmc*  of  the  whole 
debt  claimed  from  him  and  the  present  defendant  as 
co-contractors  in  the  joint  action  against  them,  was  a 
bar  to  their  recovery  in  the  present  action  against 
Fletcher  only  on  his  new  promise. 

The  learned  judge  having  intimated  that  the  same 
statement  which  if  it  had  been  orally  made  before 
9  G.  4.  c.  14.  would  have  taken  the  case  out  of  the 
statute  of  limitations,  would  have  the  same  effect  since 
that  act,  if  reduced  into  writing,  and  signed  by  the 
defendant  or  by  his  direction,  the  plaintiff  had  a  verdict 
for  the  moiety  of  the  sum  laid  in  the  second  count, 
minus  certain  part  payments.  Leave  was  given  to  move 
to  enter  a  verdict  for  the  defendant. 

Curwood  having  obtained  a  rule  accordingly, 

Ludlow  Serjt.  showed  cause. 

The  payment  into  court  of  ten  shillings  on  the  spe- 
cial counts  has  the  effect  not  only  of  admitting  the 
existence  of  the  contract  to  that  extent,  Cox  v. 
(c),  but  also  of  confessing  the  truth  of  every 


(«)  8  Bing.  38.  (6)  S  Moody  &  M.  141. 

(c)  S  Taunt.  95 ;  see  also  Saxton  *.  Benedict,  5  Bing.  28 ;  Dyer  ▼.  AJtixm, 
1  B.  Ac  Cr.  3 ;  Stoveld  v.  Brevtn,  t  Bar.  &  Aid.  116  ;  Mdtuh  ▼.  Albuat,  t 
M.  &  S.  106;    MulUr  v.  HarUhornt,  3  Bos.  &  Pal.  536 ;  YaU  ▼.  WiLU*, 
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allegation  in  them  which  is  well  pleaded*  It  in  this 
case  admits  the  truth  of  the  special  matter  set  out 
zs  the  foundation  of  the  cause  of  action,  as  well  as 
the  amount  of  the  moiety  averred  in  the  second  count 
to  be  due,  or  which  may,  by  extrinsic  evidence,  be 
shown  to  be  the  sum  contracted  for. 

[Bayley  B.  Payment  of  money  into  court  admits  the 
contract  and  the  breach  of  it  as  stated  in  pleading, 
but  asserts  that  nothing  more  is  due  by  way  of  da* 
mages  than  what  is  so  paid  in.  How  does  the  second 
count  state  that  250/.  was  the  sum  actually  due?  For 
the  averment  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  sum  of  250/.  the  sum  being  laid  under  a 
videlicet  would  be  satisfied  by  proof  that  any  less  sum 
was  due ;  Stoveld  v.  Brewin  (a).  Vaughan  B.  Suppose 
the  debt  sued  for  to  have  consisted  of  various  items, 
what  effect  would  payment  of  money  into  court  have(&)  ? 
Payment  into  court  in  an  action  on  a  valued  policy 
alleging  a  total  loss  does  not  prevent  the  underwriter 
from  showing  that  he  is  not  liable  for  a  total  loss  to  a 
a  larger  amount  than  that  paid  in ;  Rusher  v.  Pals- 
grave (c),  Mellish  v.  Allnuti  (d),  Cox  v.  Party  (e).] 

The  question  at  the  trial  was  the  defendant's  lia- 
bility upon  his  new  promise  to  pay  to  the  plaintiffs  the 
moiety  of  the  debt  due  to  them  from  himself  and 
Futtjames.  It  was  said  that  that  moiety  could  not  be 
recovered  against  him,  because  by  having  appeared 
and  pleaded  separately  to  an  action  brought  by  the 
plaintiffs  against  him  and  Futtjames  jointly,  and  having 
obtained  judgment  so  as  by  some  means  to  become 
discharged  from  the  consequences  of  that  action,  be  bad 

t  East,  If  8 ;  Cor  ▼.  Parry,  t  T.  R.  464 ;  Watkim  v.  Tomcn,  2  id.  275; 
GutUridge  r.  Smith,  2  H.  Bit.  374. 

(•)  *  B.  &  Aid.  1 16.  (*)  See  ante,  p.  448. 

(e)  1  Taunt  419 ;  S.  C.  1  Caropb.  557. 

(<t)  2  M.  &  S- 106.  (e)  1  TV  R.  464. 
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thereby  separated  himself  from  his  originally  joint 
liability.  But  that  judgment  was  no  bar;  for  the  cause 
of  action  in  the  former  suit  being  joint  for  the  whole 
debt,  was  quite  distinct  from  the  present  claim  on  this 
defendant  to  pay  only  his  proportion  of  that  debt  ac- 
cording to  his  new  promise.   [Bayley  B.  The  judgment 
recovered  in  the  former  action  for  the  same  cause 
might  be  given  in  evidence  on  the  general  issue  in  the 
present  action  of  assumpsit,  and  was  proved  accord- 
ingly.]   The  moral  obligation  on  one  of  two  partners 
to  pay  the  equal  proportion  of  the  joint  debt  due  from 
him,  and  from  which  he  would  be  discharged  by  the 
statute  of  limitations,  except  he  made  a  new  promise  to 
pay  it,  is  a  good  consideration  for  the  new  and  express 
contract  of  the  defendant  here  relied  on.     [Bayley  B. 
The  whole  debt  may  have  been  paid  by  Fulljames.] 
Only  the  judgment  against  him  wa3  proved,  and  it  did 
not  appear  that  execution  had  issued ;  but  if  it  had, 
the  defendant  is  not  liable  to  him  for  contribution  of 
his,  the  defendant's,  share,  after  having  obtained  judg- 
ment in  the  joint  action  against  them.    Then  is  the 
plaintiffs'  recovery  of  a  judgment  against  Fulljames  a 
satisfaction  of  the  debt  originally  owing  to  them  from 
the  defendant  as  well  as  Fulljames?    The  payment  of 
the  money  into  court  admits  that  that  judgment  would 
not  be  such  a  satisfaction.     Suppose  judgment  to  have 
been  suffered  by  default  in  this  action,  is  there  any 
reason  why  the  defendant's  proportion  of  the  sum  due 
to  the  plaintiffs  should  not  be  assessed  as  damages 
against  him? 


Curwood  in  support  of  the  rule.  The  payment  of 
money  into  court  on  the  special  counts  was  made  as 
an  admission  by  the  defendant,  that  on  a  new  promise 
in  writing  to  pay  a  sum  not  ascertained  by  that  writing, 
nominal  damages  might  be  recovered;   Dickinson  v. 
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Hatfield  (a).  But  as  that  payment  did  not  admit  more  1833. 
damages  to  be  due,  the  plaintiff  was  bound  to  prove,  Tv^"v^/ 
by  some  written  instrument,  the  defendant's  acknow-  and  Others 
ledgment  not  only  of  liability  to  pay  something,  but 
of  the  amount  due,  so  that  both  together  might  ope- 
rate as  evidence  of  a  new  or  continuing  contract  to  pay 
the  debt.  Then  if  the  written  instrument  only  ac- 
knowledged defendant's  liability  to  pay  something,  the 
amount  could  not  be  proved  by  oral  testimony;  Ken- 
nett  v.  Milbank  (6).  Since  9  Geo.  4.  c.  14.  all  that 
amounted  to  an  acknowledgment  or  promise,  and 
which  before  that  act  might  have  been  oral  only, 
must  now  be  in  writing;  whereas  here,  the  defend- 
ant's letter,  which  was  produced  to  take  out  of  the 
operation  of  the  statute  a  debt  previously  barred 
by  it,  did  not  state  any  amount  due.  In  Kennett  v. 
Milbank  the  plaintiff  produced  a  composition  deed,  by 
which  the  defendant  engaged  to  pay  bis  creditors, 
therein  named,  of  whom  the  plaintiff  was  one,  the 
amount  of  the  debts  written  opposite  to  each  of  their 
names.  But  the  plaintiff  had  not  executed  the  deed, 
nor  was  the  amount  of  his  debt  ascertained  by  it;  and 
the  court  of  Common  Pleas  was  of  opinion,  that  that 
deed  did  not  take  the  case  out  of  the  statute  (c). 
[Bayley  B.  In  Dickinson  v.  Hatfield  the  statute  of 
limitations  was  pleaded  :  but  there  is  no  such  plea  in 
this  case.]  The  declaration  here  supplies  that  requi- 
site, by  averring  in  the  first  count,  that  the  debt  was 
barred  by  the  statute  of  limitations.  [Bayley  B.  The 
second  count  is  silent  as  to  any  such  bar;  but  as 
the  action  is  founded  on  a  special  contract  to  pay 
a  debt  barred  by  the  statute,  it  may  be  open  to  the 
plaintiffs  to  show  by  the  declaration,  that  the  original 

(a)  2  Moody  &  M.  143.  (6)  8  Bing.  38. 

(c)  See  as  to  the  date  of  the  acknowledgment  bciog  after  the  six  years, 
8  Bing.  41,  and  2  Burr.  1099. 
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debt  was  or  might  hare  been  so  barred.  You  contend 
that  9  Geo.  4.  c.  14.  applies  to  the  evidence  on  counts 
to  which  the  statute  of  limitations  is  not  pleaded  by 
the  defendant.}  The  special  counts,  by  showing  that 
a  new  contract  is  relied  on  to  take  the  case  out  of  the 
statute  of  limitations,  raise  the  question,  whether  the 
written  contract  given  in  evidence  must  not  mention 
the  amount  of  the  debt,  as  well  as  if  it  was  raised  by 
a  plea  of  the  statute  in  an  ordinary  case.  And  if  the 
form  of  the  record  in  any  stage  of  the  pleadings  ren- 
ders it  necessary  to  prove  a  new  promise,  the  whole 
of  it  must  be  so  established  by  matter  in  writing.  If 
it  should  be  held  that  that  which  is  left  in  dubio  by 
the  written  instrument,  can  be  made  certain  by  oral 
testimony,  all  the  inconveniences  incident  to  it  which 
the  statute  intended  to  prevent,  will  again  be  let  in. 

2dly.  The  judgment  obtained  against  FuUjames y  is 
a  recovery  against  the  defendant's  joint  contractor, 
and  therefore  a  bar  to  the  action  against  this  defend- 
ant alone.  The  new  promise  relied  on  was  anterior 
in  time  to  that  judgment,  so  that  the  point  of  moral 
obligation  to  pay  a  prior  existing  debt  does  not  arise. 
Had  it  been  pleaded  by  way  of  estoppel,  it  would  have 
been  conclusive;  and  without  such  plea  it  is  powerful 
evidence  for  a  jury ;  Vooghi  v.  Winch  (a\  Stafford 
v.  Clark  (ft).  [Bayley  B.  Estoppels  must  be  mutual; 
then  how  could  the  judgment  already  obtained  be 
pleaded  in  bar  as  such?  The  plaintiffs  have  not  re* 
covered  satisfaction  against  FuUjames,  though  they 
have  got  judgment  against  him.]  No  part  of  the 
original  debt  due  can  be  recovered  against  the  de- 
fendant, for  the  former  contract  was  put  an  end  to  by 
the  judgment  in  bis  favour,   and  against  FuUjames. 

(a)  «  B.  &  Aid.  661.    See  9  B.  fit  C.  763,  787,  and  note  to  last  edition 
of  Coke's  Reports,  vol.  4.  53  6. 
(6)  2  Bing.  377,  collecting  the  cases,  p.  379. 
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The  judgment  against  the  latter  not  being  reversed 
amounted  to  a  *  recovery*  so  as  to  bar  the  present 
action,  though  without  satisfaction  by  payment;  Hig- 
genss  ease  (a),  Brown  v.  Wootton  (b),  Com.  Dig.  tit. 
Action,  (K.  4.)  and  Ferrer's  case  (c),  for  by  that  judg- 
ment a  matter  before  uncertain  was  reduced  to  a 
certainty.  This  is  not  a  new  contract,  but  only  a 
promise  to  pay  what  be  was  liable  for  under  the  old 
one.  [Bayley  B.  The  plaintiffs  have  no  security  at 
all  against  this  defendant  for  the  original  cause  of 
action,  by  judgment  or  otherwise,  though  they  have 
recovered  against  FuUjames.  Can  they  not  recover  on 
a  new  contract  differing  from  the  original  one  by  which 
the  defendant  bound  himself  individually  to  pay  to 
the  plaintiffs  a  moiety  of  a  sum  which  at  the  time  of 
his  new  promise  he  was  not  liable  to  pay  to  them  ? 
The  former  action  was  against  both  on  a  joint  contract. 
This  new  contract  varied  the  nature  and  amount  of  his 
liability,  for  it  was  to  pay  part  only.]  Judgment  waa 
given  against  Fulljamee  on  the  general  issue,  and  for 
this  defendant  on  his  plea  of  the  statute  of  limitations, 
as  well  as  (by  an  anomaly)  on  his  plea  of  the  general 
issue  also.  [Bayley  B.  The  plaintiffs  bad  judgment 
against  Futtjame*  only;  but  judgment  against  the 
drawer  upon  a  joint  and  several  bill  is  no  satisfaction, 
even  as  to  a  subsequent  party  to  it ;  Claxton  v.  Swtfl  (d). 
The  same  is  the  case  on  a  joint  and  several  bond.] 
Those  are  excepted  cases,  for  that  bill  was  several  as 
well  as  joint,  and  a  joint  and  several  bond  after  judg- 
ment against  one,  still  remains  the  bond  of  the  other 
obligor  (<?). 


189HL 

Lech  mere 
Mid  Other* 

v. 
Fletcheb. 


(a)  6  Coke,  45.    (fc)  Cro.  J.  73 ;  Yclt .  67, 68,  S.  C.    (c)  6  Coke,  7  a. 

(<*)  Latw.  88t;  t  Show.  441,  494.  Actual  payment  w  the  onlj  satis- 
faction, and  taking  defendant  in  execution  is  not,  M* Donald  ▼.  Bwagtm, 
4T.  R.  8*5,  Hayling  v.  Mulhall,  Bla.  R.  t*35. 

(•)  See  Higgem't  case,  6  Coke  46  a* 
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The  new  promise  in  writing  was  given  before  the 
action  brought  against  this  defendant  and  FuUjames 
jointly.  So  that  by  suing  both  they  elected  to  abide 
by  the  rights  they  originally  had,  but  which  the  judg- 
ment for  this  defendant  on  his  second  plea  showed  to 
have  been  taken  from  them  by  the  statute  of  limita- 
tions. FuUjames  had  judgment  against  him  alone, 
though  a  co-contractor  with  the  other  defendant  for 
a  joint  and  not  a  several  debt. 

[Bayley  B.  The  defendant  enters  into  a  new  con- 
tract for  payment,  not  of  the  whole  sum  for  which  he 
might  be  liable,  but  for  a  proportion  only.  Suppose 
a  debt  to  be  due  to  A.  from  J8.  and  C.  jointly,  and 
each  of  them  to  agree  with  A.,  that  in  consideration 
that  he  would  levy  on  each  for  only  one  moiety  of  the 
joint  debt,  each  of  them  would  pay  him  that  moiety ; 
would  not  that  be  a  Separate  contract  upon  which  each 
would  be  liable?  and  if  so  in  the  case  of  both,  why 
should  not  an  agreement  to  be  made  by  one  only,  to  be 
a  separate  debtor  for  his  moiety,  bind  that  one?  (a)  In 
order  to  hold  FuUjames  liable  for  his  share,  it  was 
necessary  to  sue  him  and  the  present  defendant  jointly, 
or  FuUjames  would  have  pleaded  such  non-joinder 
in  abatement.  The  plaintiffs  go  on  against  both,  and 
get  judgment  against  FuUjames,  but  not  against  this 
defendant.  If  they  had  levied  the  whole  on  FuUjames, 
might  he  not  have  sued  this  defendant  for  contribu- 
tion?] 

Cur.  adv.  vuli. 


Bayley  B.  afterwards  delivered  the  judgment  of 
the  court. 

This  was  an  action  on  a  special  promise  by  the 

defendant,  who  was  joint  debtor  with  one  FuUjames, 

to  pay  the  plaintiffs,  his,  the  defendant's,  proportion  of 


(a)  See  Drake  v.  Mitchell,  3  East,  251. 
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that  debt,  which  had  been  contracted  more  than  six       1838, 
years  before  the  defendant's  special  promise  was  made*      *L*^~*-' 
[The  learned  judge  then  stated  the  special  counts.]    ^^a  Others 
The  defendant's  promise  to  pay  his,  the  defendant's,  ** 

proportion  of  the  joint  debt,  is  laid  to'have  been  made 
not  on  any  consideration  of  forbearance,  but  "  in  con* 
sideration  of  the  premises."  It  was,  therefore,  a  new 
and  additional,  and  not  a  substituted  contract.  The 
payment  of  money  into  court  admits  such  a  construcr 
lion  as  the  declaration  states,  and  damages  thereon 
to  the  extent  of  the  sum  paid  in. 

One  objection  taken  for  the  defendant  was  founded 
on  the  statute  of  limitations,  and  was,  that  on  the  due 
construction  of  9  G?.  4.  c.  14*  it  was  essential  that  the 
written  acknowledgment  of  liability  should  have  also 
specified  the  amount  of  the  debt  which  the  defendant 
promised  to  pay ;  and  that  as  no  such  amount  was  spe- 
cified, the  plaintiffs  were  entitled  to  nominal  damages 
only.  On  that  construction  of  the  act  10*.  were  paid 
into  court  on  the  special  counts,  and  10*.  only. 

The  act  9G.4.C  14.  does  not  in  terms  specify  any 
thing  about  a  necessity  to  mention  the  amount,  either 
in  the  acknowledgment  or  in  the  special  promise.  It 
only  provides  by  section  1,  "  that  in  actions  of  debt,  or 
upon  the  case,  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  21  Jac.  1.  c.  16.  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  pro- 
mise shall  be  made  or  contained  by  or  in  some  writing 
to  be  signed  by  the  party  chargeable  thereby."  Mr. 
Curwood  relied  on  Kennett  v.  Milbank  («),  as  recog- 
nizing the  position  that  a  defendant's  acknowledgment 
of  a  debt  due,  or  fresh  promise  to  pay,  will  not  be 

(•)  8  Brag.  38. 
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evidence  of  a  continuing  or  new  contract  within  that 
act,  unless  it  specifies  the  amount  of  such  debt.  But 
the  language  of  the  act  9  G.  4.  c.  14.  does  not  make 
such  specification  essential,  and  upon  consideration  of 
its  object,  and  of  the  previous  decisions,  we  do  not 
think  it  necessary  that  the  defendant's  acknowledg- 
ment or  new  promise  should  state  the  amount  due; 
but  that  a  general  promise  to  pay,  if  it  can  be  made 
certain  as  to  the  amount  by  extrinsic  evidence,  will  be 
sufficient  to  take  the  case  out  of  the  statute  of  limi- 
tations. Some  expressions  in  Kennett  v.  MUbank  seem 
to  imply  that  the  amount  of  the  sum  should  be  speci- 
fied (o).  But  that  is  not  the  point  there  adjudged. 
That  was  an  action  on  a  promissory  note,  to  which  the 
statute  of  limitations  was  pleaded,  and  the  plaintiff,  to 
take  the  case  out  of  the  statute,  put  in  a  composition 
deed,  reciting  that  the  plaintiff,  and  certain  others, 
were  creditors  of  die  defendant,  with  a  proviso  that  if 
all  the  creditors  whose  debts  amounted  to  10L  did  not 
sign  by  the  13th  August  then  next,  die  deed  and  all 
the  covenants  should  be  void.  It  was  said  that  the 
recital  did  not  specify  the  amount  of  the  plaintiff's 
debt;  that  it  was  not  shown  to  apply  to  the  debt 
claimed  on  the  promissory  note,  and  that  the  deed  was 
void  for  want  of  the  plaintiff's  signature,  as  a  creditor. 
Now  the  acknowledgment  being  only  evidence  of  a 
promise,  some  of  the  judges  of  the  Common  Pleas 
thought  that  the  deed  was  not  evidence  of  any  new 
promise,  and  did  not  avail  to  continue  in  force  die 
original  contract,  because  all  the  creditors  did  not 
sign,  and  the  deed  became,  therefore,  void.  Others 
of  the  judges  thought  that  as  there  was  no  acknowledg- 
ment of  the  debt  for  which  the  plaintiff  was  suing,  there 
could  be  no  fresh  promise  to  pay  that  debt.  It  was 
finally  decided  by  the  whole  court  that  the  deed  did 

(«)  And  see  per  Tmdal  C,  1.  Harden  »,  Williams,  7  Bing.  165. 
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not  amount  to  an  acknowledgment  which  would  con*       1833. 
<tinue  the  old  promise,  or  raise  any  new  one*     la    r"*****' 
Dickinson  gent,  one  &c  v.  Hatfield  (a),  the  evidence    «Dd  Ottan 
adduced  to  take  the  case  out  of  the  statute  of  limita- 
tions was  a  written  promise  by  letter  from  the  defend- 
ant, to  pay  "  the  balance"  due  to  the  plaintiff,  but  not 
specifying  any  particular  amount      It  was  therefore 
insisted  not  to  be  a  promise  within  9  G.  4.  c.  14.  and 
KemneU  v.  Milkani  was  cited-    Lord  Tenterden  deli- 
vered his  opinion,  that  on  the  best  consideration  he 
could  give  that  act,  the  letter  produced  was  evidence 
of  a  new  or  continuing  contract  at  the  time  of  its  date, 
and  would  entitle  the  plaintiff  to  a  verdict.    He  said, 
"the  act  does  not  require  the  amount  of  the  debt  to  be 
specified.    Before  k  passed,  a  verbal  promise  to  pay 
the  balance  would  have  entitled  the  plaintiff  to  recover; 
a  similar  promise  in  writing  will  have  the  same  effect 
since;  but  I  think  be  can  only  recover  nominal  damages; 
the  promise  is  only  to  pay  a  balance,  and  there  is  no 
evidence  to  show  tc&at  tie  balance  is."    Lord  Tenter- 
den's  opinion  on  that  act  is  entitled  to  even  more  than 
the  usual  consideration  due  to  it,  and,  instead  of  being 
in  favour  of  this  defendant;  is  an  authority  the  other 
way ;  for  he  says,  that  in  that  case  there  was  no  evi- 
dence to  show  what  the  balance  was.     Suppose  a 
debt  to  have  been  of  very  long  atanding,  and  that  the 
defendant  should  have  written  to  the  plaintiffs  to  say, 
"  we  never  settled  the  account,  but  I  admit  no  part  has 
been  paid,  and  if  you  will  show  what  the  amount  of 
the  bill  is,  I  will  .pay  it  you."    Looking  at  the  act,  it 
appears  to  us  to  contain  nothing  to  preclude  us  from 
admitting  extrinsic  evidence  to  prove  such  amount  or 
from  giving  judgment  for  it,  or  to  justify  us  in  coming 
to  the  conclusion  of  treating  this  as  a  promise,  satisfied 
by  nominal  damages  and  nominal  damages  only. 

<«)  SM.&M  141. 
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The  next  question  is,  as  to  the  effect  of  a  judgment 
recovered  in  a  former  action  brought  by  Leckmere 
against  the  present  defendant  Fletcher  and  one  FuU- 
jamesf  after  the  promise  here  relied  on  was  made, 
and  charging  both  defendants  with  the  debt.     The 
defendant  FuUjames  pleaded  the  general  issue  only, 
while  the  present  defendant  pleaded  the  general  issue 
and  the  statute  of  limitations  also.    The  entry  of  the 
verdict  was  singular.     The  verdict  and  judgment  were 
for  the  plaintiffs  against  FuUjames  on  the  general  issue, 
which  established  his  obligation  to  the  extent  of  the 
whole  debt;   whereas   the  defendant  Fletcher  had  a 
verdict  and  judgment  on  the  general  issue,  as  well  as 
on  the  plea  of  the  statute  of  limitations.    How  it  hap- 
pened that  he  had  judgment  on  the  general  issue,  and 
that  FuUjames  had  not,  is  very  singular  and  unaccount- 
able ;  bat  the  fact  is  so.    Now  Mr.  Curwoad  cited  cases 
to  show,  that  as  by  this  judgment  against  FuUjames  the 
co-contractor  with  this  defendant,  the  debt  had  passed 
in  rem  judicatam,  it  had  annihilated  the  original  debt  as 
against  FuUjames  and  the  present  defendant  (a),  so 
that  the  latter  could  be  no  longer  liable.    He  cited 
Higgens'*  case  (b),  Brown  v.  Wootton  (c),  and  Comyns's 
Digest  tit.  Action  (K).    I  collect  from  Higgens*8  case 
that  the  testator  in  his  lifetime  had  sued  the  defend- 
ant upon  the  bond,  and  recovered  judgment  against 
him;  and  the  question  was,  whether  die  executor  had 
an  option  to  disregard  the  judgment  and  bring  another 
aetkm  on  the  bond.    The  court  thought  hfe  had  no 
such  option  after  the  debt  secured  by  it  had  been 
changed  into  a  judgment  debt  of  a  higher  nature,  the 
judgment  standing  in  force.    But  that  case  takes  the 
distinction  which  is  also  to  be  found  in  other  books, 
that  where  two  are  bound  jointly  and  severally,  and 


(a)  Bat  see  per  Lord  EUenborough,  Drake  r.  Mitcheil,  3  East,  258. 
(6)  6  Coke,  44  b.  (e)  Cro.  Jnc  73.    Yelv.  68,  S.  C. 
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judgment  is  obtained  against  one  of  them,  that  judg- 
ment does  not  waive  the  right  to  sue  the  other  on  the 
bond,  for  as  against  him  the  nature  of  the  bond  is  not 
changed,  and,  notwithstanding  the  judgment,  he  may 
plead  that  it  is  not  his  deed. 

Brown  v.  Wooiton  was  an  action  of  trover,  which 
stands  on  a  very  different  footing  from  cases  of  contract. 
In  an  action  of  tort,  all  or  any  of  the  defendants  may 
be  sued.  If  you  sue  one  and  not  all,  and  recover,  then 
as  the  damages  were  in  their  nature  uncertain,  you  have 
by  the  judgment  reduced  them  to  certainty;  and 
having  done  so  against  that  one,  you  are  considered 
to  have  done  so  as  against  all,  and  so  cannot  after- 
wards sue  any  of  the  other  parties  originally  liable. 
Had  you  sued  all  originally,  you  must  have  had  the 
same  and  entire  damages  against  them  all.  Popham 
C.  J.  expressly  points  out  the  distinction  between  cases 
where  the  demand  is  originally  certain,  and  where  it  is 
for  arbitrary  damages,  in  these  words:  "  If  one  have 
cause  of  action  against  two,  and  obtain  judgment 
against  the  one,  he  shall  not  have  remedy  against  the 
other ;  and  the  difference  between  this  case  and  debt 
upon  an  obligation  against  two  is  this,  because  there 
every  one  of  them  is  chargeable  and  liable  to  the  entire 
debt,  and  therefore  a  recovery  against  one  is  no  bar 
as  to  the  other  until  satisfaction."  Chief  Baron  Comyns 
in  his  Digest,  tit.  Action  (K.  4.)  principally  notices 
those  cases  where  the  damages  are  uncertain,  as  in 
tort,  where  a  recovery  against  one  is  a  bar  in  an  action 
against  others  for  the  same  cause;  but  it  does  not 
follow  that  in  case  of  a  debt  certain,  the  same  con- 
sequences follow.  If,  indeed,  the  debt,  whether  by 
bond  or  simple  contract,  be  joint  only  and  not  several, 
a  judgment  against  one  joint  contractor  only,  (the 
others  not  being  outlawed,)  may  be  an  invincible  obsta- 
cle to  suing  any  other  of  the  joint  contractors  aftqr- 
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wards,  because  they  might  plead  that  they  only  con- 
tracted jointly  with  the  other,  who  was  previously 
sued,  and  therefore  could  not  be  joined  (a):  and  upon 
principle,  I  think,  this  would  be  so,  though  I  have  found 
no  case  precisely  applicable.  That,  if  so,  would  only 
be  so  held  on  the  ground  of  the  difficulty  arising  from 
the  form  of  action;  but  in  this  case  the  circumstance 
that  there  was  a  several  as  well  as  a  joint  promise) 
removes  the  technical  difficulty.  Here  was  first  a 
joint  contract  only  by  the  defendant  and  Futtjames; 
afterwards  a  separate  one  binding  this  defendant,  but 
to  a  different  extent  than  before.  He  was  originally 
liable  to  be  sued  with  the  other  joint  contractor  for  the 
whole  debt,  and  execution  might  have  been  levied  on 
him  only;  but  by  the  separate  contract  in  question,  he 
is  only  to  be  liable  to  the  extent  of  his  proportion 
of  that  debt. 

There  are  many  cases  upon  the  liability  of  parties 
under  joint  and  several  contracts  with  and  without 
specialty.  Whiteacres  v.  Haniinson  (4)  was  debt  on  a 
joint  and  several  bond;  plea,  that  Woodcock  was  bound 
jointly  and  severally  with  him,  and  that  plaintiff  reco- 
vered against  Woodcock,  and  took  him  in  execution, 
and  that  the  sheriff  suffered  him  to  go  at  large.  Plain- 
tiff demurred  and  had  judgment  without  argument; 
for  execution  against  one,  without  satisfaction  {viz* 
of  the  whole),  is  no  bar  to  a  suit  against  the  other;  but 
if  he  had  pleaded  that  the  sheriff  suffered  him  to  go  at 
large  by  the  licence  or  command  of  the  plaintiff,  it  had 
been  a  discharge,  and  might  have  been  pleaded  in  bar. 
That  case  with  Higgens's  case  (c),  Brown  v,  WooU 
ton  (d)  cited  by  Comyns  in  his  Digest,  tit.  Action  (L.  4.) 
establish,  that  where  there  is  a  joint  obligation  as  well 

(a)  Anon.  Moor,  29,  cited  Cora.  Dig.  tit.  Action  (K.  4.)  is  like  in 
facts,  bat  the  judgment  tamed  on  another  point 
(ft)  Cro.  Car.  7b. 
(c)  6  Coke,  44  b.  (ci)  Cro.  Jac.  73 ;  Yd*.  68,  S.  C 
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as  a  separate  one,  one  several  obligor  may  be  sued  on 
the  several  part  of  his  obligation,  except  another  obli- 
gor against  whom  judgment  has  been  obtained  on  the 
joint  obligation  has  satisfied  it  That  would  be  an 
answer  as  against  the  obligee;  but  if  any  proportion  of 
the  debt  secured  is  unpaid,  he  may  sue  any  of  the 
other  obligors.  Then  in  this  case,  where,  besides  a 
joint  promise  by  two  to  pay  all,  there  is  a  separate 
obligation  also  by  one  to  pay  his  proportion,  the  plain- 
tiff does  not,  by  merely  recovering  against  one  of  the 
joint  contractors,  lose  the  right  of  suing  the  other 
upon  his  separate  contract. 

It  was  argued,  that  the  suing  on  the  original  joint 
contract,  was  a  bar  to  the  suit  on  the  subsequent  seve- 
ral contract;  and  had  the  latter  been  put  in  substitu- 
tion for  the  former,  or  as  an  alternative  only,  that 
might  have  been  the  consequence.  But  on  looking  at 
the  promise  laid  in  the  declaration,  no  part  of  the  con- 
sideration for  it  appears  to  have  been  a  release  from 
the  joint  obligation  of  the  defendant  and  Fulljames,  or 
a  forbearance  to  sue  on  that  joint  obligation.  Nor 
could  it  be  the  intention  of  the  parties.  They  had  no 
desire  to  exonerate  Fulljames.  He  was  still  open  to 
be  sued  on  the  joint  contract,  on  which  he  could  not 
in  strictness  be  sued  alone.  The  intention  was,  that 
by  way  of  consideration  for  the  new  promise  to  pay, 
the  plaintiffs  should  give  up  their  claim  against  this 
defendant  for  more  than  his  proportion.  The  only 
operation  it  could  have,  must  have  been  to  make  it 
unfair  to  sue  this  defendant  for  more  than  his  propor- 
tion ;  but  it  did  not  take  away  the  right  to  sue  Full- 
james with  him,  and  it  was  only  on  the  joint  contract 
Fulljames  could  be  sued;  in  point  of  law  they  must  be 
sued  together  on  the  original  liability,  or  FuUjames 
might  have  defeated  any  action  in  which  this  defendant 
was  not  joined,  by  pleading  such  nonjoinder  in  abate- 
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JS-*N^*/      general  issue,  in  the  original  action  against  him  and  Full- 

Lech  if  ere 

and  Others  James,  was  not  a  bar  to  this  action,  because  evidence  was 
v  -v-  .here  admissible  on  the  general  issue,  which  could  not 
have  been  adduced  in  the  former  action.  There  Full- 
james  could  not  have  been  called  as  a  witness  to  prove 
the  defendant  to  be  a  joint  contractor  with  himself,  so 
that  the  plaintiff  might  ha,ve  failed  to  fix  the  defendant 
.with  joint  liability  in  that  action  for  want  of  the  evi- 
dence of  Fvlljames.  Whereas,  in  this  action,  he  might 
establish  under  the  general  issue  by  Fulljamess  evi- 
dence, that  this  defendant  was  a  joint  contractor. 
Wherever  the  same  evidence  will  sustain  both  actions, 
a  recovery  in  one  action  or  judgment  in  one  may  be 
pleaded  in  bar  of  the  other,  but  otherwise  not;  Put 
and  another  v.  Rawsterne  and  others  (a).  But  where 
a  subsequent  judgment  is  sustainable  by  evidence, 
which  could  not  have  been  produced  in  the  former 
suit,  the  former  judgment  would  not  be  a  bat. 

As  to  the  plea  of  the  statute  of  limitations  in  the 
former  suit,  the  verdict  for  the  defendant  on  it  did  not 
bar  the  present  action.  A  joint  debt  had  been  there 
barred  by  the  statute  of  limitations,  but  a  joint  debt 
only;  for  the  question  there  was,  whether  the  joint 
debt  of  this  defendant  and  FuUjames  had  been  taken 
out  of  the  operation  of  the  statute  of  limitations  by  any 
thing  which  this  defendant  Fletcher  had  done.  But 
the  written  promise  of  the  defendant,  relied  on  in  this 
action,  would  not  prove  that  it  had;  for  the  effect  of 
it  is,  not  to  take  the  joint  debt  out  of  that  statute,  but 
this  defendant's  proportion  of  it,  so  as  to  make  him 
separately  liable  to  the  extent  of  that  proportion,  and 
of  that  proportion  only. 

(a)  Sir  T.  Ray.  47J;  see  also  HUchin  v.  Campbell,  2  Bla.  R.  8SI,  relied 
on  by  Lord  Kfcfon  C,  J.  in  Martin  v.  Ktnnedy,  %  Bos.  &  Pul.  71. 
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Assuming,  therefore,  that  the  statute  9  G.  4.  c.  14. 
applies  to  this  case,  and  that  the  point  insisted  on  by 
the  defendant  can  arise  on  the  special  counts  without  a 
plea  of  the  statute  of  limitations,  we  are  of  opinion 
that  the  acknowledgment  of  the  defendant,  as  proved 
in  this  case,  was  sufficient  to  take  it  out  of  that  statute 
as  far  as  relates  to  the  proportion  of  the  original  debt 
due  from  him;  and  that  neither  the  former  recovery 
against  FuUjames,  nor  the  former  verdict  for  this  de- 
fendant, entitle  him  to  be  discharged  from  liability  to 
the  plaintiffs  for  that  proportion,  which  they  seek  to 
recover  in  this  action. 

Rule  discharged. 
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Huntley  against  Sanderson  and  Wilkinson. 

A  SSUMPSIT.    The  declaration  (filed  29  January  Tne  ma8terof 
1833,)  stated  in  the  first  count,  that  on  the  17th  » »hiP  "*\ 

_  dispatched  by 

June  1826,  in  consideration  that  the  plaintiff,  at  the  the  owners 
request  of  the  defendants,  would  purchase  a  cargo  of  [ro ^r*ne^ 
timber  for  the  defendants,  at  a  certain  place  beyond  with  orders  to 
the  seas,  to  wit,  Miramichi  in  New  Brunswick,  and  a^  j^on 
would  draw  a  bill  of  exchange  for  the  amount  of  such  them  for  the 
cargo  upon  the  defendants,  they  the  defendants  under-  went  t0'ere 

accordingly, 
bought  timber,  drew  a  bill  there  on  them  for  the  amount,  in  favour  of  the  seller  or  his 
order,  and  delivered  the  cargo  to  the  owners  in  Liverpool,  before  the  bill  which  was 
drawn  at  60  days*  sight,  was  presented  to  them  there  for  acceptance,  and  before  60 
days  from  its  date  had  elapsed.  This  bill,  bearing  several  indorsements,  was  duly 
presented  to  the  defendants  for  acceptance,  and  was  protested  for  non-acceptance. 
The  plaintiff  was  known  to  be  at  Liverpool  for  several  months  after  the  rclusal  to 
accept,  before  he  went  to  India.  On  his  again  going  to  Miramichi  he  was  arrested 
as  drawer  of  the  bill,  at  the  suit  of  an  indorser,  and  paid  it  in  order  to  his  liberation. 
He  then  sued  the  defendants  in  a  special  action  of  assumpsit,  for  not  paying  the  bill, 
for  not  accepting  it,  nnd  for  not  indemnifying  him  against  all  loss,  &c.  sustained  by 
him  from  the  drawing  it  He  did  not  prove  at  the  trial  that  he  had  received  any 
notice  whatever  of  the  dishonour.  Held,  that  under  the  circumstances  existing 
between  the  parties  to  the  action,  such  notice  was  not  an  essential  part  of  the  plain- 
tiff's case,  and  also  that  the  law  would  imply  a  promise  by  the  defendants  to  in- 
demnify the  plaintiff  against  the  consequences  of  his  drawing  the  bill :  consequently, 
that  the  statute  of  limitations  did  not  bar  his  action  on  that  promise,  though  no 
damnification  occurred  till  more  than  six  years  after  the  promise  to  indemnify. 
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1833.  took  and  promised  the  plaintiff  that  they  would  duly 
pay  such  bill  when  due.  That  the  plaintiff  confiding 
&c.j  on  the  14th  September  1826,  at  Miramichi  afore* 

^Aa'dier  8a^' to  w**'  at  ^C#  Purc^ase^  *  cargo  of  timber  for  the 
defendants,  whereof  he  purchased  part  of  one  William 
Ledden  for  154/.  11*.  lid.  and  then  and  there  drew  a 
certain  bill  of  exchange  upon  the  defendants  for  the 
amount  of  the  purchase  money  of  the  said  part  of  the 
cargo;  by  which  bill  the  plaintiff  then  and  there 
requested  the  defendants,  sixty  days  after  sight  of  that 
his  second  bill  of  exchange,  (first  and  third  of  the 
same  tenor  and  date  not  paid,)  to  pay  to  the  order  of 
the  said  William  Ledden  the  sum  of  154/.  11*.  lid.  in 
London  for  value  received,  and  then  and  there  deli- 
vered the  same  to  the  said  W.  Ledden.  That  on  the 
21st  November  1826,  at  &c.  the  defendants  had  sight 
of  the  said  bill,  and  were  then  and  there  requested  to 
accept  the  same;  and  that  afterwards,  on  the  33d  of 
January  1827,  at  &c.  when  the  said  bill  became  due 
and  payable,  according  to  the  tenor  and  effect  thereof, 
the  same  was  duly  presented  to  the  defendants,  and 
the  defendants  were  then  and  there  requested  to  pay 
the  same.  That  the  defendants  not  regarding  &c. 
did  not  nor  would,  when  the  said  bill  was  so  presented 
for  payment,  or  at  any  other  time,  pay  the  same;  but 
then  and  there  wholly  refused,  and  have  hitherto 
wholly  refused  so  to  do,  to  wit,  at  &c.  although  the 
said  first  and  third  of  exchange  have  not  nor  have 
either  of  them  been  paid  or  presented  for  payment, 
by  means  and  in  consequence  whereof  the  plaintiff  as 
such  drawer  of  the  said  bill,  afterwards  on  the  23d  of 
October  1832,  at  &c.  was  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  and  there  pay  to  one 
Jared  Bettz%  the  holder  of  the  said  bill,  the  said  sum 
of  money  in  the  said  bill  specified,  together  with  cer- 
tain interest  thereon,  and  the  costs  of  a  certain  action 


Huntley 

v. 
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before  then  brought,  to  wit,  at  &c.  by  the  said  J.  B.  1833. 
against  the  said  plaintiff  as  drawer  of  the  said  bill,  and 
certain  other  expenses  for  exchange,  re-exchange  and 
postage,  in  the  whole  amounting  to  a  large  sum,  to  wit,  ^.H?EB^)N 
264/.  Is.  1(W.;  by  means  of  the  said  several  premises, 
the  plaintiff  hath  been  and  is  damnified  to  the  amount 
thereof,  to  wit,  at  &c. 

Second  count.  The  same  consideration  as  in  the 
first  count,  and  a  promise  by  the  defendants  that  they 
would  duly  accept  such  bill  when  presented  to  them 
for  that  purpose;  that  the  plaintiff  confiding  &c. 
bought  the  timber  and  drew  the  bill,  (as  in  the  first 
count)  and  then  averred,  that  afterwards,  on  21st  of 
November  1896,  at  &c.  the  defendants  had  sight  of  the 
said  bill,  and  were  then  and  there  requested  to  accept 
the  same.  That  the  defendants  not  regarding  &c.» 
did  not  nor  would,  when  the  said  bill  was  so  presented 
to  them  for  acceptance,  or  at  any  other  time,  accept  the 
same,  but  then  and  there  wholly  refused  so  to  do  or 
to  pay  the  same,  to  wit,  at  &c.  although  the  said  first 
and  third  of  exchange  have  not  nor  have  either  of  them 
been  accepted,  or  been  presented  for  acceptance  or  paid. 
(Special  damage,  same  as  in  the  first  count.) 

Third  count.  Same  consideration  as  in  the  first 
count,  and  a  promise  by  the  defendants  that  they 
would  indemnify  and  save  harmless  the  plaintiff  from 
all  loss,  damage,  costs,  charges,  and  expenses  which 
should  or  might  be  made  or  brought,  arise  or  happen 
for  or  by  reason  of  the  plaintiff  so  drawing  the  last- 
mentioned  bill  of  exchange.  Averment,  that  the  plain- 
tiff bought  the  timber  and  drew  the  bill,  (as  in  the  first 
count).  Averment,  that  afterwards  on  the  21st  Novem- 
ber 1826,  at  &c.  the  defendants  had  sight  of  the  said 
bill,  and  were  then  and  there  requested  to  accept  the 
same;  and  that  afterwards  on  the  23d  January  1827,- 
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1833.       at  &c.  when  the  said  bill  became  due  and  payable 

J^s^/      according  to  the  tenor  and  effect  thereof,  the  same  was 

v.  duly  presented  to  the  defendants,  to  wit,  at  &c.  and  the 

audHAnRtb N  defendants  were  ^en  an^  there  requested  to  pay  the 
same;  but  that  the  defendants  did  not  nor  would,  when 
the  said  bill  was  so  presented  to  them  for  payment,  or 
at  any  other  time,  pay  the  same,  but  then  and  there 
wholly  refused,  and  have  hitherto  wholly  refused  so  to 
do,  to  wit,  at  &c.  although  the  said  first  and  third  of 
exchange  have  not  nor  have  either  of  them  been  paid 
or  presented  for  payment.  That  the  defendants,  not 
regarding  &c.  did  not  nor  would  indemnify  or  save 
harmless  the  plaintiff  from  the  loss,  damage,  costs, 
charges,  or  expenses  arising  and  happening  to  him  the 
plaintiff  by  reason  of  his,  the  plaintiff's,  having  so 
drawn  the  said  bills,  but  have  hitherto  wholly  neglected 
and  refused,  and  still  wholly  neglect  and  refuse  so  to 
do,  to  wit,  at  &c  by  means  and  in  consequence  whereof 
the  plaintiff  as  such  drawer  of  the  said  bill,  afterwards 
&c.  (special  damage  as  in  the  first  count).  There 
were  three  other  counts  or  promises  to  indemnify,  with 
the  money  counts  and  account  stated. 

Pleas,  by  each  defendant  separately :  L  non-assump- 
sit, 8.  statute  of  limitations.  The  declaration  was  filed 
29  January  1833.  The  principal  facts  proved  at  the 
trial  at  the  last  assizes  for  Lancashire,  were  as  follows. 
In  1826  the  defendants  were  joint  owners  of  the  ship 
Prince  Regent  of  Liverpool,  and  the  plaintiff  was 
about  to  navigate  her  as  their  master  on  a  voyage  to 
Miramichi  in  New  Brunswick.  Previous  to  the  plain- 
tiff's sailing  from  London,  the  defendants  sent  him, 
with  the  ship's  papers,  a  letter  of  instructions  to  buy 
timber  on  his  arrival  at  Miramichi,  giving  Mr.  W. 
Ledden  the  preference  if  his  terms  were  as  eligible  as 
those  of  others.    It  ended  thus:  "  you  must  keep  the 
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ship's  disbursements  as  low  as  possible,  and  put  the  1883, 
largest  possible  cargo  on  board  of  her.  You  will  draw  uT**-^ 
upon  us  for  the  amount  of  cargo  and  disbursements  v. 

in  separate  bills,  and  fill  up  the  bills  of  lading  with  our   ^"2S# 
address."    Signed  H.  J.  Sanderson,  &  Co. 

The  defendants  never  were  general  partners  in  trade, 
but  occasionally  made  joint  purchases  in  which  they 
used  the  above  firm.  The  plaintiff  sailed  in  the  June 
of  that  year,  bought  timber  at  MiranUchi  in  August  of 
W.  .Ledden  to  the  invoiced  amount  of  154/.  lis.  lid., 
and  thereupon  drew  the  following  bill  on  the  defend- 
ants. 

"  Miramichi,  4th  September  1826. 
£154.  lis.  lid  sterling. 

Sixty  days  nfter  sight  of  this  second  of  exchange,  (first  and  third 
nf  same  tenor  and  date  not  paid)  pay  to  the  order  of  Mr.  W.  Ledden 
the  sum  of  154 J.  Hi.  llrf.  in  London,  value  received,  which  place 
to  account  of  cargo  per  Prince  Regent. 

George  Huntley. 
To  Messrs.  H.  J.  Sanderson  &  Co. 
merchants,  Liverpool." 

The  plaintiff  arrived  in  Liverpool  on  board  the 
Prince  Regent  in  October  1826,  and  having  delivered 
the  timber  to  the  defendants,  was  well  known  to  have 
remained  there  till  the  middle  of  the  following  April. 
The  ship's  arrival  in  Liverpool,  with  the  plaintiff  as 
her  commander,  must  have  been  well  known  in  all 
mercantile  circles  there,  being  advertised  in  all  the 
newspapers.  On  21st  November  1826  the  bill  was 
duly  presented  to  the  defendants  at  Liverpool  for 
acceptance,  which  they  refused,  and  a  notary  drew  up 
a  protest,  by  which  it  appeared  that  at  the  time  ot 
such  presentmen  tit  was  thus  indorsed:  "  W.  Ledden, 
Jared  Betts,  F*  Patteson,  R.  Ligerswood.     Pay  to 
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1833.  the  order  of  Messrs*  James  Hunter  &  Co.  Rogerson, 
Hunter  &  Co."  On  23d  January  1827,  the  bill  was 
presented  for  payment  to  Barclay,   Tritton  &  Co. 

Sanderson    bankers  in  London,  but  it  was  not  shown  that  they 
and  Another.  \ 

were  the  London  agents  of  either  defendant  (as  recited 
in  the  following  protest).  The  answer  being  "  no 
advice/'  the  following  protest  was  issued:  "  On  this 
day 9  the  33d  of  January  1827,  at  the  request  of  Mr. 
James  Rogerson  of  London,  merchant,  bearer  of  the 
original  bill  of  exchange,  whereof  a  true  copy  is  on  the 
other  side  written :  J.  W.  Duff,  of  London,  notary 
public,  8cc.  exhibited  the  said  bill  to  a  clerk  in  the 
banking-house  of  Messrs.  Barclay,  Tritton,  Bevan  & 
Co.  the  bankers  in  this  city  of  Messrs.  H.  J.  Sander- 
son &  Co.,  upon  whom  the  same  is  drawn,  and  demanded 
payment  of  its  contents  (the  time  limited  in  the  said 
bill  for  payment  thereof  being  elapsed  since  the  same 
was  protested  for  non-acceptance,  and  the  said  bill 
being  payable  in  London,  but  no  particular  domicile 
being  fixed  or  appointed  therein  or  thereby  for  pay- 
ment thereof  in  this  city,)  which  demand  was  not  com- 
plied with,  but  the  said  clerk  thereunto  answered  '  no 
advice,'  nor  could  I  the  said  notary  obtain  payment  of 
the  said  bill  on  the  Royal  Exchange  of  or  elsewhere  in 
this  city,  whereupon  &c." 

No  notice  of  the  non-acceptance  or  dishonour  was 
given  to  the  plaintiff.  In  April  1830  the  defendant 
Wilkinson  became  a  lunatic,  and  continued  so  at  the 
trial,  the  defendant  Sanderson  being  his  committee. 

On  83d  October  1832,  the  plaintiff  having  again 
gone  to  Miramichi,  was  arrested  for  the  amount  of  the 
bill  by  Belts,  and  paid  the  debt  with  re-exchange, 
interest  and  costs.  The  plaintiff  had  a  verdict  for 
£04&  Gurnet/  B.  giving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit  on  two  grounds:  1st,  That  the  plain- 
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tiff  bad  given  no  proof  of  having  had  due  notice  of       1888. 
the  dishonour,  though  he  was  at  Liverpool  at  that     Huktley 
time,   Turner  v.  Leech  (a).    2d,  That  the  statute  of  v- 

oAN  wEIlSOJi 

limitations  was  a  bar  to  the  action  (6).  and  Another. 


Creuwett  moved  for  a  rule  accordingly.  Bayley  B. 
asked,  whether  a  cause  of  action  could  be  said  to 
accrue  by  breach  of  the  contract  to  accept,  before  the 
period  of  time  when  the  party  entitled  to  a  remedy  for 
such  breach  knew  of  it?  It  was  answered,  that  in  the 
cases  of  loss  to  parties  by  the  negligence  of  their  attor- 
nies,  the  clients  are  equally  ignorant  of  that  negligence, 
and  yet  the  statute  has  been  held  a  bar  to  actions  for 
it.  A  rule  to  enter  a  nonsuit  having  been  granted  on 
both  grounds, 

Wighiman  showed  cause.  First,  the  circumstance 
that  the  plaintiff,  the  drawer,  was  at  Liverpool  at  the 
time  of  the  dishonour  of  the  bill  in  London,  is  not 
sufficient  of  itself  to  raise  the  first  point.  For  there  is 
no  evidence  that  he  was  discharged  by  laches  of  prior 
parties,  and  these  defendants  being  strangers  to  the 
bill,  proof  of  due  notice  to  the  plaintiff  was  not  neces- 
sary. He  might  not  be  known  to  be  in  Liverpool, 
and  the  course  would  then  be  to  send  back  this  foreign 
bill  to  those  who  sent  it  from  Miramichi.  This  is  an 
action  against  drawees  by  an  agent  authorized  to 
draw  on  them  at  their  own  request,  without  his  having 
any  interest  in  the  timber,  for  the  price  of  which  the 
bill  was  drawn.  Then  he  had  a  right  to  expect  that 
it  would  be  accepted  and  paid  by  the  defendants; 
and  was  not  called  on  to  know  or  discover  who  was 


(a)  4  Barn,  &  Aid.  431. 

(6)  Battley  n  FaUlkner,  3  Bam.  &  Aid.  888. 
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1838.       then  the  holder,  nor  need  the  holder  have  known  or 
looked  to  the  plaintiff  for  the  amount. 

But  the  second  and  main  point  is,  whether  the  statute 
nd*Another  of  limitations  bars  the  action.  The  plaintiff  here  com- 
plains of  the  breach  of  that  implied  contract  of  indem- 
'  nity,  which  the  law  raises  in  favour  of  a  party  who 
draws  a  bill  at  the  request  or  by  the  authority  of  ano- 
ther. The  plaintiff  had  no  cause  of  action  against  the 
defendants  before  he  sustained  damage  in  consequence 
of  their  breach  of  that  contract.  He  was  not  injured 
by  the  drawing,  non-acceptance,  or  dishonour  of  the 
bill,  nor  did  he  sustain  damage  thereby  till  his  arrest 
at  Miramichi  in  1832.  Then  as  no  breach  of  the 
contract  of  indemnity  had  previously  taken  place,  the 
statute  did  not  begin  to  run  till  that  arrest.  This 
circumstance  distinguishes  this  case  from  those  which 
have  arisen  on  implied  undertakings  of  attornies  and 
brokers,  to  do  an  act  at  a  particular  time.  In  those 
cases  the  cause  of  action  arose  at  the  period  at  which 
the  defendant  neglected  to  do  the  particular  act  he 
had  undertaken  to  do,  and  the  statute  therefore  began 
to  run  from  that  time  (a).  But  in  this  case  had  the 
plaintiff  known  that  the  bill  was  refused  payment,  he 
had  no  cause  of  action  till  personally  damaged  by 
the  defendants'  neglect  to  indemnify  him.  He  was 
not  bound  to  see  whether  the  bill  was  accepted  and 
paid,  for  he  might  presume  that  the  defendants  had 
done  so.  He  could  not  have  sued  them  on  the  bill, 
but  as  accommodation  drawer  might  sue  them  for  a 
breach  of  their  implied  contract  to  indemnify  him  for 
so  drawing.  Then  the  statute  of  limitations  only 
began  to  run  when  the  damage  accrued  by  the  breach 
of  the  contract  of  indemnity. 

(a)  See  Howell  v.  Young,  5  B.  &  Cr.  259;  Brown  v.  Howard,  2  fer.  & 
B.  73;  Short  v.  Macarthy,  3  B.  &  Aid.  6*6, 
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Cresswell  for  the  defendant  Sanderson,  supported       1833. 
the  rule.    The  holder  was  bound  to  give  notice  of 
the  dishonour  of  the  bill  to  the  person  from  whom  he 
took  it;  and  that  rule  applies  though  the  action  is  not    Sanderson 
on  the  bill,  for  it  arises  out  of  it.    Here  no  attempt 
appears  to  give  notice  of  dishonour,  or  to  search  after 
the  persons  to  whom  it  should  have  been  given.    The 
right  course  would  have  been  to  have  returned  the  dis- 
honoured bill  to  Miramichi  by  the  first  regular  ship, 
Muilman  v.  D'Eguino  (a).    Had  that  been  done,  notice 
of  dishonour  might  have  been  sent  back  to  the  plaintiff 
at  Liverpool  before  he  quitted  it.    No  such  notice  was 
proved  to  have  been  given,  and  he  was  therefore  dis- 
charged from  liability  on  the  bill.    Then  if,  having  .a 
legal  defence  to  the  proceeding  at  Miramichi  on  that 
ground  (6),  he  did  not  avail  himself  of  it,  he  cannot  put 
the  defendants  in  a  worse  situation  by  volunteering  a 
payment  there,  which  he  need  not  have  made.     Turner 
v.  Leech  (c)  shows  that  the  laches  of  any  one  indorsee 
of  a  bill  to  give  notice  in  due  time  to  the  prior  indorser, 
discharges  every  other  party  against  whom  the  latter 
would  otherwise  have  had  a  remedy,  had  he  paid  the 
bill  on  timely  notice.    And  it  was  held  in  that  case, 
that  a  payment  of  the  bill  by  the  prior  indorser,  when 
applied  to  out  of  time,  was  made  in  his  own  wrong; 
and  that  he,  having  been  discharged  by  the  laches  of 
the  subsequent  indorsee,  could  not  recover  against  a 
prior  indorser  to  whom  he  had  given  due  notice  of  dis- 
honour; though  in  point  of  fact,  from  the  number  of 
names  on  the  bill,  the  notice  was  received  by  the  prior 

(a)  2  H.  Bla.  565. 

(6)  The  sight  of  the  bill  not  having  appeared  m  a  legal  way  till  the  pro- 
test for  non-acceptance  on  Slat  November 18*6,  (see  CampbtU  v.  French, 
6  T.  R.  212,)  $emble,  that  the  statute  of  limitations  had  not  operated  on  the 
bill  at  the  time  of  the  plaintiff's  arrest  at  Miramichi  on  23d  October  183?, 
so  as  to  afford  him  a  defence  to  that  action  under  Stafford  t.  Forcer,  10  Moc*. 
512. 

(c)  4  Bar.  &  Aid.  451. 
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1838,       indorser,  whose  name  was  eighth  on  the  hill,  sooner 

J^"^"'      than  if  the  bill  had  passed  regularly  through  the  hands 

«.  of  the  ninth  and  tenth  indorsers,  the  plaintiff  being 

Md*A  "ST*    e'event*1'     [*«yfcy  B.  Leeek  was  not  Kable  unless  he 
had  received  due  notice.]    Here  the  plaintiff,  to  sup- 
port bis  claim  of  indemnity,  must  prove  that  he  was 
compellable  by  law  to  pay  the  bill.     [Bay ley  B.  How 
oan  we  know  that  he  had  a  legal  defence!    How, 
where  and  when  was  the  plaintiff  to  receive  notice  of 
the  dishonour  ?    He  does  not  sue  on  the  bill,  and  the 
mere  circumstance  of  his  arrest  gave  him  a  right  to 
sue  for  damages  arising  thereby.    What  remedy  over 
would  the  defendants  have  had,  had  they  accepted 
and  been  compelled  to  pay?     They  refused  to  become 
parties  to  the  bill ;  why  then  are  they  to  be  discharged 
because  the  plaintiff  had  no  notice  of  its  dishonour?] 
8dly.  The  plaintiff's  cause  of  action  was  complete  when 
the  defendants  refused  to  accept  the  bill.    That  was 
his  ground  of  complaint,  though  in  order  to  avoid  the 
effect  of  the  statute  of  limitations  it  is  now  said  that 
the  action  did  not  accrue  till  he  was  damnified,  more 
than  six  years  afterwards.      These  defendants  had 
impliedly  contracted  to  accept  the  bill  drawn  by  the 
plaintiff;  their  refusal  to  do  so  was  a  distinct  breach  of 
promise  enabling  him  to  sue  immediately,  though  he 
had  not  at  that  time  sustained  actual  damage ;  Mar* 
uetti  v.  Williams  (a).    It  is  said  that  the  defendants' 
contract  was  to  indemnify ;  if  so,  it  was  to  indemnify 
by  accepting  and  paying  the  bill,  and  the  breach  of 
that  contract  was  the  gist  of  the  plaintiff's  action,  so 
that  the  statute  began  to  run  from  November  1886. 
Battle  if  v.  Fmulimer  (b)  is  in  point    There  the  defend- 
ants had  sold  winter  wheat  as  spring  wheat  to  the 
plaintiffs,  who,  having  sold  it  again  as  such,  were  sued 
for  the  damages  arising  from  the  difference  of  quality, 

(a)  1B.&  Adol.  415.  (6)  3  B.  &  Aid.  288. 
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and  after    eight  years    litigation  compelled    to  pay       1853. 
them.      They  having  sued   the  original  vendors,  it     H 
was  held,  that  though  no  actual  broach  of  the  con-  v. 

tract  of  warranty,  that  breach,  and  not  the  plaintiff's  ^^aSE*. 
subsequent  damage  thereby,  was  the  cause  of  action 
from  whioh  the  statute  began  to  run;  and  the  defend- 
ants had  judgment,  Short  v.  Macarthy  (a).  Again, 
Brown  r.  Howard(b),  Whitehead*.  Howard(c)9  Granger 
v.  George  (rf),  Howell  v.  Young  (e),  elucidate  the  same 
point,  as  do  the  older  cases.  The  Sheriffs  of  Norwich  v. 
Bradshaw  (/),  and  Barkly  and  Gibbs,  Bailiffs  of  Wor* 
eeeter  v.  Ketnpstow  (g)t  are  in  point.  The  latter  was 
an  action  of  assumpsit  on  a  contract  to  keep  harmless 
and  indemnify  the  plaintiffs  against  escape;  and  it  was 
held  to  be  no  defence  that  they  had  not  been  sued  for 
an  escape  which  bad  happened,  for  immediately  there- 
upon they  were  damnified,  and  in  danger  to  be  sued, 
and  might  sue  the  defendant  presently,  and  not  tarry 
till  they  were  sued. 

Cowling  for  the  other  defendant  Sheppards  Touch- 
stone 391.  shows  distinctly  that  it  lay  on  the  plaintiff  to 
prove  that  he  was  actually  damnified  by  being  legally 
bound  to  pay  the  money.  Now  this  averment  that  be 
was  compelled  to  pay  is  not  supported  without  evidence 
that  notice  of  dishonour  was  sent  by  the  holder  to  the 
prior  indorser  at  Miramiehi  by  the  first  regular  ship. 
It  must  be  taken  that  he,  as  a  prior  party  on  the  bill, 
was  discharged  by  that  neglect,  so  that  his  payment 
of  the  bill  afterwards  was  in  his  own  wrong,  and  no 
breach  of  the  defendants'  contract  to  accept  or  to 
indemnify  by  accepting ;  Roscow  v.  Hardy  (A),  Marsh  v. 

(a)  3  B.  &  A.  6t€.      (6)  2  Brod.  &  B.  73.      (c)  2  Brod.  &  B.  37$. 
(«*)  5  B.  &  Cr.  149.  (0  Id.  259.  (/)  Cro.  Eliz.  53. 

(g)  Cro.  Eliz.  123,  cited  in  Goddard  v.  VanderhqcUn.  3  Wils,  268. 
(h)  12  East,  434;  2  Carapb.  458.  S.  C. 
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1833.  Maxwell  (a),  Turner  v.  Leech  (6).  [Bayley  B.  In 
those  cases  it  was  endeavoured  to  recover  against  prior 
parties  to  the  bill ;  here  the  plaintiff  sues  for  compen- 

SVa  **  h"1  8at*on  ^or  an  vy^y  sustained  in  consequence  of  acting 
as  the  defendants'  agent  at  their  request.]  Had  a  judg- 
ment been  obtained  against  the  plaintiff  at  Miramicki 
it  must  have  been  founded  on  legal  proof  of  notice, 
and  if  produced  at  this  trial  might  have  superseded 
the  necessity  for  such  proof. 

Secondly.  The  defendants'  contract  was  in  substance 
to  provide  funds  so  as  to  guard  the  plaintiff  from  being 
damnified.  But  even  supposing  the  implied  promise 
to  have  been  to  indemnify  generally,  and  not  merely  to 
accept,  and  by  so  doing  to  indemnify,  the  defendants' 
refusal  to  accept  was  a  breach  of  that  contract;  the 
plaintiff  being  then  liable  to  be  sued  was  then  damni- 
fied, and  the  statute  of  limitations  is  consequently  a 
bar  to  this  action.  It  would  be  inconvenient  to  hold 
that  a  party  indemnified  has  no  cause  of  action  till  he 
incurs  an  actual  loss,  for  in  some  cases  along  time 
might  elapse  from  the  breach  of  promise  in  which  the 
injury  originated,  before  such  proof  could  be  given, 
during  which  period  the  redress  which  might  have 
been  before  had  against  the  party  indemnifying,  might 
become  unattainable  from  his  death  or  insolvency.  .A 
contract  to  indemnify  is  not  passive  or  negative,  but 
imposes  active  duties,  and  a  party  so  contracting  is 
bound  to  take  steps  for  the  security  of  the  party  to  be 
saved  harmless  (c).  Here,  non-acceptance  was  a  failure 
by  the  defendants  to  take  the  first  step  for  that  object. 
Comyris  Digest,  tit  Condition  (I.),  shows  that  a  con- 
dition to  save  A.  harmless  from  a  bond  in  which  he  is 
bound  to  B.,  or  from  suits  and  demands  concerning  it, 
obliges  the  party   indemnifying  to    discharge  it  by 

(a)  9  Campb.  210  n.  (6)  4  B.  &  Aid.  $51. 

(c)  See  proufhum'*  case,  5  Co.  24  a. 
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release  or  otherwise,  and  that  the  condition  is  broken        1838. 

if  A.  pay  B.  the  money  at  the  day,  though  not  sued 

or  arrested  for  it.     So  if  the  obligation  be  forfeited 

whereby  he  is  liable  to  be  sued,  a  cause  of  action  then    Sanderson 

«  .    ,  *  and  Another. 

accrues  on  a  contract  of  indemnity  in  respect  of  any 

liability  to  suit  incurred  by  the  party  guaranteed; 
Abbott  v.  Johnson  («),  Barklyv.Kempstow(b),  Goddard 
v.  Vanderheyden{c).  Whpt  is  said  by  the  court  in  the 
latter  case  (pp.  269,  270)  supports  this  position.  They 
distinguished  between  a  claim  for  unliquidated  damages 
and  actual  damnification  by  payment  of  a  certain  sum 
of  money,  as  two  different  consequences  of  the  same 
breach  of  a  condition  of  a  bond  to  indemnify  ;  though 
they  held  (pp.  371,  372)  that  in  that  case  the  cause  of 
action  of  a  bail  against  the  defendant,  for  not  appearing 
at  the  return  of  the  writ,  whereby  judgment  was  ob- 
tained on  the  bail  bond  against  the  bail,  was  not  a 
debt  for  the  purposes  of  proof  under  a  commission  of 
bankruptcy  against  the  defendant  or  for  arresting  him. 
[Vaughan  B.  Would  payment  of  this  bill  by  the 
defendants  after  their  refusal  to  accept  it,  but  before 
any  action  brought  for  such  non-acceptance,  have  been 
any  defence  to  that  action  if  subsequently  brought?] 
It  could  not  have  been  pleaded  in  bar  to  it.  Buttock  v. 
Lloyd  (d)  is  an  authority  to  show  that  the  whole  sum 
due  on  the  bill  might  then  have  been  recovered  by  the 
plaintiff.  [Bay ley  B.  Could  the  plaintiff  maintain  an 
action  till  he  had  suffered  some  actual  damage  ?]  Mar- 
zetti  v.  Williams  (e),  and  Van  Wart  v.  Woolley  and 
Others(f),  are  authorities  that  at  least  nominal  damages 
•were  recoverable.  Indeed  from  the  latter  case  it  may 
be  contended  that  the  plaintiff  might  have  then  sued 


(a)  3  Balttrode,  «S3.  (h)  Cro.  Elix.  1*3.         (e)  3  Wills.  *6*. 

(d)  t  C.  &  P.  119.  (0  1  B.  &  Adol.  415. 

(/)  3  B.  &  Cr.  439.  See  also  the  new  trial,  1  Mood.  &  M.  420. 

VOX,.  III.  I  I 


Huntley 
v. 


CASES  in  EASTER  TERM 

the  defendants  for  timber  sold  and  delivered,  it  haying 
been  bought  at  Miramichi  on  his  credit.  But  if  only 
nominal  damages  could  have  been  recovered  at  the 

Sanderson    j.^  Qf  fae  dishonour,    Howell  v.   Young  (a)  shows 
and  Another.  .  °  v  ' 

that  the  statute  began  to  run  from  the  time  when  the 

cause  of  action  was  completed  by  the  defendants 
breach  of  their  contract  to  accept  the  plaintiff's  bill; 
it  is  therefore  a  bar  to  a  subsequent  suit  or  action 
resting  on  the  same  breach.  The  judgment  of  Bay- 
ley  J.  shows  that  the  misconduct  of  the  defendant  was 
the  cause  of  action  in  that  case,  and  that  the  special 
damage,  though  resulting  from  it,  constituted  only  part 
of  the  injury  sustained  by  the  plaintiff,  and  was  not  of 
itself  a  cause  of  action.  Now  every  count,  particu- 
larly the  third,  states  the  payment  by  the  plaintiff  as 
the  consequence  of  that  dishonour  by  the  defendants, 
which  afforded  a  prior  cause  of  action,  and  not  as  a 
substantive  cause  of  action  itself 

Cur.  adv.  vutt. 

The  judgment  of  the  court  was  afterwards  delivered 

by 

Bayley  B. — This  was  a  special  action  of  assumpsit 
upon  a  promise  to  pay  a  bill  of  exchange  drawn  by  the 
plaintiff  upon  the  defendants,  upon  another  promise  to 
accept  it,  and  upon  a  third  promise  to  indemnify  the 
plaintiff  from  all  loss,  damages,  costs,  charges,  and  ex- 
penses which  might  happen  to  bim  from  his  having 
drawn  the  bill.  The  facts  of  the  case  were  shortly 
these : — The  defendants  were  in  1826  owners  of  the 
ship  Prince  Regent,  of  which  the  plaintiff  was  the  cap- 
tain. In  the  June  of  that  year  they  dispatched  him  to 
Miramichi  with  instructions  to  purchase  a  cargo  of 
timber,  and  draw  upon  them  for  the  amount  at  sixty 
days'  sight,  in  favour  of  the  seller,  W.  Ledden,  or  his 

(«)  5  B.  fc  Cr.  159. 
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order.    Th?  bill  was  dated  4th  Sept.  1826,  and  on       183S. 
\    the  21st  Nov.  it  was  duly  presented  for  acceptance,  and 
protested  for  non-acceptance.    It  was  again  presented 
for  payment  at  the  time  when,  if  it  had  been  accepted.    Sawdibsow 

iii  ^  ■•  ,i».  ^d  Another. 

it  would  have  become  due ;  but  a  doubt  having  been 
raised  whether  that  presentment  was  at  a  proper  place, 
and  it  being  immaterial  whether  a  due  presentment 
was  made  or  not,  that  presentment  may  be  laid  out 
of  the  case.  The  plaintiff  brought  the  timber  to  Liver* 
pool  in  the  Prince  Regent,  and  was  there  with  that 
vessel  under  his  command  from  Oct.  1826  until  the 
middle  of  April  1827,  and  it  did  not  appear  upon  the 
trial  of  this  cause  that  he  received  any  notiee  of  the  dis- 
honour of  the  bill  either  from  the  then  holder  or  from 
the  defendants,  who  having  got  the  timber,  which  was 
the  consideration  for  it,  had  dishonoured  the  bill  by 
which  payment  for  that  timber  was  to  have  been  made(a). 

In  1892  the  plaintiff  being  at  Miramichi,  was  ar- 
rested there  upon  the  bill ;  he  paid  it  to  release  himself 
from  the  arrest,  and  whether  he  was  entitled  to  be 
reimbursed  by  the  defendants  is  the  question  in  this 
cause. 

Two  objections  are  relied  upon  by  the  defendants; 
one,  that  as  the  plaintiff  did  not  appear  to  have  had 
notice  of  the  bill's  dishonour,  he  was  under  no  legal 
obligation  to  pay  it,  and  paid  it  of  his  wrong ;  the  other, 
that  his  right  of  action  accrued  upon  the  dishonour  of 
the  bill  by  the  refusal  to  accept ;  and  that  the  subse- 
quent damnification  by  his  being  forced  to  pay,  gave 
no  new  right  of  action,  though  it  might  influence  the 
damages ;  and  consequently  that  the  statute  of  limita- 
tions was  a  bar. 

As  to  the  former,  this  is  not  the  case  of  an  ordinary 
drawer  of  a  bill  of  exchange,  but  that  of  a  drawer 

(a)  N.  B.— The  timber  wm  thus  procured  in  order  to  balance  an  out- 
standing debt  from  Lcdden  to  Wilkinson. 

n2 


484  CASES  ra  EASTER  TERM 

1833.       identified  in  a  great  degree  with  the  defendants,  his 

_.  drawees,  and  left  unwarrantably  in  ignorance,  by  them 

v.  when  they  ought  to  have  apprized  him  of  their  refusal 

and*AnoSer  to  acceP*»  an<*  deserted  by  them  when  they  ought  to 
have  given  him  protection.  The  bill  was  drawn  for 
goods  bought  by  the  plaintiff;  he  was  agent  in  that 
purchase  for  the  defendants ;  they  are  his  principals ; 
he  draws  upon  them  for  payment,  they  dishonour  his 
draft ;  they  do  not  appear  to  have  given  any  reason  for 
that  step ;  was  not  this  then  in  substance  a  disavowal 
of  his  agency  and  right  to  draw,  and  might  it  not  rea- 
sonably be  expected  that  the  tribunals  at  Miramichi 
might  have  held  this  a  case  in  which  the  plaintiff  would 
have  been  liable  upon  the  bill,  even  without  notice  of 
the  refusal  to  accept?  He  either  had  authority  from 
the  defendants  to  draw,  and  was  really  their  agent,  or 
he  was  not.  If  he  were,  he  would  have  his  remedy 
over  against  them,  and  so  would  be  indemnified ;  if  he 
was  not,  he  was  to  be  considered  as  principal ;  and  in 
the  former  case  he  might  have  been  considered  by  the 
courts  at  Miramichi  as  standing  upon  the  same  ground 
with  the  defendants,  and  equally  liable  with  them. 
Suppose,  however,  that  the  plaintiff  had  a  fair  chance 
of  resisting  the  claim  upon  him  at  Miramichi,  have  the 
defendants  so  conducted  themselves  towards  him  as  to 
justify  them  in  making  the  objection  that  he  did  not  ? 
They  ought  to  have  apprised  him  of  their  refusal  to 
accept,  and  of  the  motives  on  which  that  refusal  was 
grounded;  but  they  did  not.  They  ought  to  have 
given  him  instructions  what  course  to  pursue  if  he  were 
called  upon  for  payment,  and  should  have  given  him  * 
authority  and  directions  upon  whom  to  call  in  case  of 
need,  but  they  do  neither.  The  plaintiff  was  arrested 
in  a  foreign  country,  as  far  as  we  can  judge,  unexpect- 
edly, for  a  debt  which  was  not  his  own,  but  for  which 
the  defendants,  his  employers,  had  had  value;  he  is 
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without  any  instructions  how  to  act;  it  does  not  1833. 
appear  from  whom  he  got  assistance ;  and  under  these 
circumstances  we  are  opinion  that  the  defendants  can- 
not say  he  did  wrong  in  paying  the  money.  Upon  the  Sandbbkw 
special  grounds,  therefore,  that  the  plaintiff  drew  the 
bill  because  he  was  agent  to  the  defendants ;  that  it 
was  drawn  not  for  his  purposes,  but  to  pay  for  goods 
he  had  bought  for  them;  that  it  does  not  appear  that 
they  even  apprised  him  they  had  dishonoured  the  bill,  or 
gave  him  any  instructions  how  to  act  if  called  upon  for 
payment;  we  are  of  opinion  that  the  want  of  notice  to 
the  plaintiff  of  the  dishonour  of  the  bill,  from  the  then 
holder  of  the  bill,  furnishes  no  ground  of  defence  in 
this  action. 

The  second  ground  of  defence  is  upon  the  statute 
of  limitations,  and  is  founded  upon  the  ground  that 
the  promise  to  accept,  or  to  pay,  is  the  promise 
the  law  would  imply  in  this  case,  and  that  the  pro- 
mise to  indemnify  is  not.  But,  upon  consideration, 
we  are  of  opinion  that  the  promise  to  indemnify  is  the 
promise  the  law  would  imply.  There  might  be  jus- 
tifiable grounds  for  a  refusal  to  accept  or  pay,  for 
instance,  fraud  or  want  of  title  in  the  seller ;  so  that  it 
would  be  against  reason  to  imply  that  the  defendants 
should  forego  their  right  to  insist  upon  any  such 
ground,  and  it  would  be  utterly  immaterial  to  the  plain- 
tiff whether  they  accepted  or  paid,  so  long  as  the 
neglect  to  accept  or  pay  did  not  damnify  him.  Besides, 
upon  a  promise  to  accept  or  pay  there  could  be  no 
proper  rule  for  estimating  the  damages  till  damnifica- 
tion accrued.  We  are  therefore  of  opinion  that  the 
promise  to  indemnify  is  the  promise  the  law  would  n 
this  case  imply,  and  that  as  there  was  no  damnification 
till  1832,  the  statute  of  limitations  does  not  apply. 

Rule,  discharged. 
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Roper  against  Sheasby  and  Another. 


Goods 
sent 


ods  were      TkfANNING  moved  for  a  rule  to  show  cause  why 
}  b.^he  the  defendants'  costs  should  not  be  taxed  and  paid 

plaintiff  to  r 

the  defend-      by  the  plaintiff  to  the  defendants,  pursuant  to  4*3  Geo. 

or  mum^The  S-  c-  *-  ••  3  i  the  defendants  having  been  arrested  by 
defendants      the  plaintiff  for  482.  12*.  3d.,  and  having  recovered  at 

to  theplam-  *he  tr^  on^y  44'*  &*•  &&•  The  debt  was  for  goods 
tiff's  shopman.  «ent  by  the  plaintiff,  a  manufacturer,  to  the  defendants, 
demanded  who  were  ironmongers,  on  sale  or  return ;  among  them 
payment  for  wag  a  tea-urn,  charged  at  4  guineas,  which  was  returned 
was  not  in-      by  the  defendants  to  the  plaintiff's  shopman  in  Sept. 

dSSJSthi  1832>  but  h  was  not  sworn  that  the  Plaintiff  knew  lt 
that  part  had    to  have  been  so  returned  when  the  defendants  were  ar- 

He  afterwards  rested  in  March  1832.  The  previous  application  for 
arrested  them  payment  was  for  the  full  sum,  and  the  defendants  pro- 
sum,  but  failed  mised  to  look  at  the  bills  and  pay  them  if  correct 
to  recover  the  Manning  urged  that  stat.  43  Geo.  3.  c.  46.  s.  3.  (a)  is 

item  charged     . 

for  the  article  imperative  that  no  man  shall  be  arrested  for  more  than 

SStfL       *  really  due. 

there  was  rea-  Day  v.  Picton  (b)  is  a  strong  case  in  favour  of  the 
probablecause  defendants ;  for  as  it  there  appeared  that  the  goods 
for  the  arrest ;  obtained  from  the  plaintiff  by  the  defendant  had  been 
ZtOiZ"  immediately  sold  by  him  at  an  under  price,  clear  proof 
FT th  h*de"    aPPeare^  °f  his  *ntent  *°  defraud  the  plaintiff,  who 

^oS/5  U«       A~       (a)  43  Geo.  3.  c.  46.  s.  3.  enacts,  that  in  all  actions  wherein  the  de» 

43  Cx.  o.  C.40. 

g.  Si  fendant  shall  be  arrested  and  held  to  special  ball,  and  wherein  the  plaintiff 

shall  not  recover  the  amount  of  the  sum  for  which  the  defendant  shall  have 
been  so  arrested  and  held  to  special  bail,  such  defendant  shall  be  entitled 
to  costs  of  suit,  provided  it  shall  be  made  appear  to  the  satisfaction  of  the 
court  in  which  such  action  is  brought,  upon  motion  to  be  made  in  court  for 
that  purpose,  and  upon  bearing  the  parties  by  affidavit,  that  the  plaintiff  in 
such  action  had  not  any  reammable  or  probable  cause  for  causing  the  de- 
fendant to  be  arrested  and  held  to  special  bail  in  such  amount  as  aforesaid ; 
and  provided  such  court  shall  thereupon  by  a  rule  or  order  of  the  same  court 
direct  that  such  costs  shall  be  allowed  to  the  defendant  or  defendants. 
(6)  10  B.  h  Cr.  110* 


in  the  Third  Year  of  WILLIAM  IV.  4AV 

would  therefore  have  been  protected  by  the  court  had  1833. 
the  act  permitted.  The  plaintiff  had  in  that  case  sold 
wine  to  the  defendant  to  be  paid  for  half  in  ready 
money  and  half  by  a  bill  at  three  months ;  the  ready  gJa^JuJej. 
money  not  having  been  paid,  the  plaintiff  arrested  him 
for  the  full  price  of  the  goods  before  the  credit  had 
expired,  and  the  court  held  that  he  had  no  reasonable 
or  probable  cause  for  so  doing,  and  awarded  costs  to 
the  defendant.  Donlan  v.  Brett  (a)  shows  that  in  mo- 
tions under  this  act  it  is  sufficient  to  show  that  the 
plaintiff  had  no  reasonable  or  probable  cause  for 
arresting  the  plaintiff  for  the  sum  for  which  he  was 
in  fact  arrested,  and  that  it  is  not  necessary  to  show 
malice.  The  proviso  at  the  end  of  the  section  vests 
no  discretion  in  the  court,  and  only  points  out  the 
means  by  which  the  object  of  the  legislature  is  to  be 
effected.  The  legislature  intended  that  a  plaintiff 
should  be  subjected  to  the  payment  of  costs  if  by  any 
neglect  of  him  or  his  agents  the  defendant  is  obliged 
to  submit  to  imprisonment,  or  to  find  bail  for  more 
than  he  really  owes. 

Bayley  B. — The  plaintiff  in  this  case  had  clearly 
a  reasonable  and  probable  cause  for  arresting  the  de- 
fendants for  the  higher  sum,  for  it  does  not  appear 
that  the  defendants  ever  apprised  him  of  their  having 
returned  the  urn,  or  that  it  had  been  returned  by  mis- 
take ;  but  they  suffered  the  plaintiff  to  act  under  the 
impression  that  the  higher  sum  was  actually  due  for 
the  whole  of  the  goods  delivered.  Now  in  the  cases 
cited  there  was  a  want  of  reasonable  and  probable 
cause,  for  it  was  impossible  that  it  should  exist  in 
Day  v.  Picton,  where  the  goods  for  which  the  arrest 
took  place  were  to  be  paid  for  not  with  ready  money 
but  on  credit  at  a  date  subsequent  to  the  arrest ;  nor 

(a)  10  B.  &  Cr.  117. 
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1833.       could  it  exist  in  Donlan  v.  Brett,  where  the  requisites 


Rope* 


to  make  the  sum  claimed  a  debt  were  wanting*     Here 
v.  the  plaintiff  had  delivered  goods  to  the  defendant  to 

ud*AnodMr  thc  amount  o{  *8/-  12*-  sd>  and  demanded  that  sum; 
no  objection  was  then  made,  or  was  it  communicated 
to  the  plaintiff  that  any  part  of  them  had  been 
returned.  The  fact  of  that  return  might  therefore 
have  been  unknown  to  the  plaintiff. 

Vaughan  B. — I  am  of  opinion  that  the  terms  of 
this  enactment,  when  carefully  weighed  with  the  pro- 
viso annexed  to  them,  do  not  compel  the  court  to 
grant  the  defendant  his  costs  in  every  case  where  the 
arrest  happens  to  be  for  more  than  the  plaintiff  may 
at  the  trial  be  enabled  to  prove  to  be  due.  I  think 
that  the  proviso  invests  the  court  with  a  discretion  on 
that  subject.  In  the  present  case  there  is  no  pretence 
for  complaint  of  oppression  or  vexation  by  the  plain- 
tiff, and  on  the  facts  disclosed  by  the  affidavits  there 
was  reasonable  cause  for  the  arrest  for  the  higher  sum. 
Were  the  act  to  be  construed  to  be  imperative,  as  is 
contended,  the  consequence  would  be,  that  a  failure 
at  a  trial  to  prove  one  item  of  a  long  account  would 
impose  the  burden  of  costs  on  the  plaintiff,  though  he 
might  be  disabled  from  giving  the  requisite  proof  by 
some  unforeseen  accident  or  the  momentary  absence 
of  a  witness. 

Bolland  B. — I  am  of  the  same  opinion,  on  the 
ground  that  the  defendants  do  not  show  that  they 
ever  told  the  plaintiff  that  the  sum  was  returned.  If 
this  enactment  was  construed  to  be  imperative,  the 
proviso  subjoined  to  it  would  be  deprived  of  the  effect 
which  in  my  opinion  the  legislature  meant  that  it 
should  produce. 
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Gurney  B. — There  was  reasonable  and  probable  1883. 

cause  for  the  plaintiff  to  arrest  for  the  higher  sum,  JT"^""' 

when  on  his  application  for  it  the  defendant  made  no  Vm 

objection  to  any  item,  and  promised  to  pay  the  whole.  dA^th 

Rule  refused. 


See  Unley  v.  Bala,  vol.  ii.  753,  and  Roe  v.  Rhode*,  Mich.  1833.  and 
HiL  1834. 


Lawson  against  Case. 


A 


Rule  had  been  obtained  by  Mansel  to  set  aside  An  affidavit 
the  writ  for  a  clear  irregularity.     On  showing  bJ  l*}e  defend" 

.  ant  in  a  cause 

cause,  T/iesiger  objected  that  the  affidavit  of  the  de-  mast  state  his 
fendant  on  which  the  rule  had  been  granted  was  de-  £ord!nK°toC" 
fective  in  beginning  thus:  "J.  Case,  the  above-named  Reg.uen.HU. 
defendant,  maketh  oath/'  &c,  without  giving  any  addi-  an(j  *tne  de-    ' 
tion  to  the  deponent.    The  Reg.  Gen.  HiL  2  W.  4.  scribing  him 

.  as  *'  the  above- 

No.  5,  [ante,  Vol.  II.  341,]  orders  that  "  the  addition  named  de- 

of  every  person  making  an  affidavit  shall  be  inserted      J*0*-  a« 

therein/'     The    rule    therefore  includes   defendants*  davit  irregular* 

That  was  the  former  practice  of  the  K.  B.  by  Reg.  1  of 

Mich.  15  Car.  2 (a);  while  in  C.  P.  if  a  defendant's 

affidavit  stated  his  name  and  place  of  abode,  it  was 

sufficient,   without  stating  his   addition  (A);    and  the 

object  of  the  rule  was  to  assimilate  the  practice,  where* 

as  in  this  case,  it  differed. 

Mansel  contrsL — There  is  no  necessity  that  the  rule 
should  apply  to  parties  in  the  cause.  The  plaintiff 
must  know  the  defendant's  addition. 

(a)  Cited  Jervis's  Roles,  53  u.  (b)  Anonymous,  6  Taunt.  73. 
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1835. 


Lord  Lyndhurst  C.  B. — Tbe  object  of  the  General 
Rules  was  the  furtherance  of  certainty  and  precision. 
It  is  safer  to  acquiesce  in  the  strict  terms  of  the  rule 
now  under  discussion,  and  to  require  the  addition  of 
the  deponent  though  he  be  the  defendant.  The  affi- 
davit is  defective. 


Rule  discharged  with  costs  as  moved. 


Short  notice 
oftrial  in  coun- 
try causes 
means  four 
days  peremp- 
torily, what- 
ever may  be 
the  state  of 
the  pleadings. 


Lawson  against  Robinson. 

JJTUTCHINSON  had  obtained  a  rule  to  set  aside  a 
verdict  for  the  plaintiff  at  the  last  Yorkshire  as- 
sizes, and  for  a  new  trial  on  the  ground  of  irregularity. 
Tbe  defendant  having  obtained  time  to  plead,  and 
being  under  terms  to  take  short  notice  of  trial,  the 
plaintiff  gave  him  a  notice  of  trial  less  than  four 
days  before  and  not  excluding  the  commission  day, 
viz.  on  the  27  Feb.  for  assizes  held  on  2d  March,  so 
that  the  first  day  as  well  as  the  last  was  reckoned  in- 
clusively, contrary  to  Reg.  Gen.  H.  2  W.  4.,  No.  58, 
[ante,  Vol.  II.  345,]  and  Rule  vm.  [id.  352.] 


Alexander  showed  cause.  The  rejoinder  was  not 
delivered  till  the  27th  February ,  so  that  the  plaintiff 
had  no  earlier  day  to  give  notice  in.  Then  the  de- 
fendant's own  delay  in  delivering  the  rejoinders  so 
late  occasioned  the  period  for  giving  notice  to  be  con- 
tracted to  a  less  time  than  that  fixed  by  the  rule  No. 
58.    That  rule  therefore  does  not  apply.    But 


Per  Curiam.— Short  notice  of  trial  in  country  causes 
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must  mean  four  days  peremptorily,  whatever  may  be  1833. 
the  state  of  the  pleadings.  The  general  rule  applies.  Dawson 
The  plaintiff's  attorney,  when  before  the  judge  on  the  •• 

summons  for  time  to  plead,  might  have  saved  the 
assizes,  by  stipulating  that  if  the  issue  for  trial  was  not 
raised  in  time  to  give  the  regular  notice,  two  days 
notice  should  be  sufficient. 


Sweetland  against  Smith. 

A  SSUMPSIT.    The  1st  count  became  immaterial,  By  agreement 

being  on  an  agreement  of  a  date  prior  to  that  jJniTnwy  uTan 

declared  on  in  the  2d  count,  and  which  was  in  substance  intended  mort- 

embodied  in  the  latter.  t$undertodT 

The  2d  count,  after  reciting  a  request  of  defendant  *?  advance 

o  i  jjjg  defendant 

to  plaintiff  to  lend  him  4000/.  at  5  per  cent,  interest,  a  8um  0n  the 
on  the  security  of  freehold  and  copyhold  premises  of  mortgage  of 

J  rj  r  certain  named 

defendant,  situate  &c,  stated  an  agreement  made  20  premises ;  the 
August  1831,  between  the  plaintiff  and  defendant,  that  JHver  a™ 
defendant  should  in  a  week  from  that  date  make  and  complete  ab- 
deliver  to  the  said  plaintiff  or  his  solicitor  a  complete  to  the  plain- 
abstract  of  the  defendant's  title  to  the  said  premises,  tiff 's  solicitor 

within  a  week 

and  produce  to  the  plaintiff's  solicitor,  at  some  conve-  after  the  date 
nient  place  within  the  city  of  London,  the  title  deeds  of  *•  a3T 

r  '  '  ment,  and  to 

produce  the 
title  deeds  ne- 
cessary to  verify  the  abstract  and  deduce  a  marketable  title  within  a  month  from 
such  delivery.  If  the  defendant  did  not  do  so  at  either  period,  the  plaintiff  was  to 
have  the  option  of  considering  the  agreement  void.  It  was  then  agreed  that  the 
defendant  should  forthwith  pay  the  plaintiff  all  costs  and  charges  incurred  by  him 
in  investigating  the  title  to  the  premises.  Abstracts  were  delivered  but  disclosed 
no  title  to  some,  and  a  defective  title  to  other  parts  of  the  premises.  The  time  for 
completing  the  title  expired  on  24  Sept.  1831,  but  the  negociations  went  on  till 
14  May  1832 ;  the  defendant  had  repeated  notice  between  those  dates  that  the 
plaintiff's  money  was  lying  idle,  bat  he  tried  to  amend  his  title  till  the  latter  day, 
when  it  remained  defective  and  the  bargain  was  broken  off.  Held,  that  the  original 
contract  remained  in  force,  and  that  its  terms  were  not  sufficiently  comprehensive 
to  enable  the  plaintiff  to  recover  interest,  or  more  than  the  costs  of  investigating  the 
defendant's  title. 
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183S.       necessary  to  verify  the  same,  and  deduce  and  show 
0  v^v-^      a  marketable  title  to  the  fee-simple  and  copyhold  fee 

SWEETLAND  * 

v.  thereof  respectively,  within  one  month  after  the  de- 

Smitr.  Jivery  of  such  an  abstract  or  abstracts,  and  that  the 
defendant  and  all  necessary  parties  should,  on  pay- 
ment of  3800/.,  part  of  the  said  4000/.  by  plaintiff, 
execute  proper  conveyances,  surrenders  and  assurances, 
for  conveying,  surrendering,  and  assuring  the  said 
premises  unto  or  to  the  use  of,  or  in  trust  for,  the  said 
plaintiff,  his  heirs  or  assigns,  or  to  such  uses  as  he 
should  appoint,  subject  to  redemption  on  payment  by 
defendant  to  plaintiff  of  3800/.,  and  the  further  sum 
of  200/.  in  case  the  same  should  have  been  advanced, 
as  in  the  said  agreement  mentioned,  with  interest 
thereon  on  the  expiration  of  three  calendar  months 
from  the  date  of  the  said  indenture  of  mortgage,  with 
all  usual  mortgage  covenants  and  powers  of  sale,  on 
default  in  payment  of  the  said  mortgage  money  or  the 
interest.  The  declaration  here  stated  the  stipulations 
in  the  agreement  for  the  execution  by  the  defendant 
to  the  plaintiff  of  a  bond  for  8000/.,  and  of  a  warrant 
of  attorney  authorizing  any  attorney  of  K.  B.  to  con- 
fess judgment  in  an  action  of  ejectment  to  be  brought 
against  the  defendant  and  his  heirs  for  recovery  of  the 
last-mentioned  premises  or  any  of  them ;  and  which 
bond  &c.  were  to  be  declared  to  be  only  for  securing 
to  the  plaintiff,  his  executors  &c,  the  said  sum  of 
3800/.  or  4000/.,  as  the  case  might  be,  and  interest,  in 
manner  aforesaid.  The  count  then  stated  that  it  was 
agreed  that  the  plaintiff's  solicitor  should  prepare  the 
said  conveyances,  surrenders,  assurances,  bond,  war- 
rant of  attorney,  and  any  other  deeds  and  assurances 
which  might  be  requisite  to  perfect  the  title  to  the 
said  premises ;  and  that  the  expenses  incurred  by  the 
plaintiff  in  the  investigation  of  the  title  to  the  premises, 
and  of  all  such  conveyances,  &c,  and  of  procuring  the 
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plaintiff's  admission  to  the  said  copyhold  hereditaments,        18S3. 
should  be  borne  and  paid  by  the  defendant,  his  ex-    « ^'^ 
ecutors,  &c.f  and  that  if  the  defendant  should  not  v. 

within  one  week  after  the  date  of  the  abstract  deliver  Smith- 
such  abstract  or  abstracts  of  title  as  aforesaid ,  and  produce 
the  said  deeds  and  evidences  of  title  in  manner  afore- 
said, and  within  one  month  after  the  delivery  of  such 
abstract  deduce  a  marketable  title  to  the  fee-simple 
of  the  freehold  and  copyhold  fee  of  the  said  copyhold 
hereditaments,  free  from  incumbrances,  the  said  agree- 
ment on  the  part  of  the  plaintiff  should  be  utterly  void, 
notwithstanding  any  rule,  if  such  rule  there  was,  that 
time  could  not  be  made  of  the  essence  of  a  contract ; 
and  that  the  defendant,  his  executors  or  administrators, 
should  forthwith  pay  to  said  plaintiff,  his  executors  or 
administrators,  all  costs  and  charges  incurred  by  him 
or  them  in  investigating  the  title  to  the  said  premises, 
and  of  any  deeds  or  other  instruments  which  might 
have  been  prepared  in  consequence  of  the  said  last- 
mentioned  agreement,  if  the  same  should  have  been 
prepared  at  the  desire  of  said  defendant  or  his  solicitor; 
and  that  the  plaintiff  agreed  -that  on  the  delivery  of 
the  abstract  and  title  deeds,  and  making  a  good  title 
by  the  defendant,  and  upon  the  execution  of  such 
conveyances  and  assurances  as  aforesaid,  he  should 
and  would  lend  the  defendant  the  said  sum  of  3800/. 
on  the  security  last  aforesaid,  and  should  lend  de- 
fendant 2001.  more  when  the  defendant  should  have 
disbursed  that  sum  in  rebuilding  the  farm-house  on 
the  said  premises,  and  produce  a  certificate  thereof 
verified  by  affidavit,  sworn  before  any  justice  of  peace, 
or  master  in  chancery,  in  ordinary  or  extraordinary ;  and 
it  was  lastly  agreed  that  all  the  costs  and  expenses  of 
or  incident  to  the  said  agreement  should  be  borne  or 
paid  by  the  said  defendant,  his  executors  or  adminis- 
trators.    Mutual  promises.     Averment  of  plaintiff's 
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1889.  readiness  to  perform  the  agreement  and  lend  the  said 
s-*-v^'  aums  according  thereto.  Request  by  him  to  the  de- 
Swbetland  fen<jant  t0  deliver  the  abstract  of  title  to  his  solicitor. 
Smith.  Breach,  that  defendant  did  not  nor  would  within  the 
space  of  one  week  from  the  date  of  the  agreement,  or 
at  any  time  before  or  since,  make  and  deliver  to  the 
said  plaintiff  or  his  said  solicitor  a  complete  abstract 
or  complete  abstracts  of  the  title  of  him  the  said  de- 
fendant to  the  said  freehold  and  copyhold  premises, 
but  hath  hitherto  wholly  neglected  &c.  so  to  do.  By 
reason  whereof  the  plaintiff  had  lost  all  the  benefit 
and  advantages  which  he  would  have  derived  from  the 
completion  of  the  said  mortgage,  and  had  been  put  to 
great  expense,  to  wit,  50/.,  in  endeavouring  to  procure 
the  said  abstract  and  abstracts,  and  to  get  said  mort- 
gage completed ;  and  hath  also  lost  all  profits  which 
he  might  otherwise  have  acquired  by  employing  and 
using  4000/.  provided  and  kept  by  him  the  said  plain- 
tiff for  the  completion  of  the  said  mortgage.  Aver- 
ment, that  the  expenses  incident  to  the  last-mentioned 
agreement  amounted  in  all  to  50/.,  that  the  defendant 
had  notice  thereof,  and  was  requested  to  pay  the  same 
according  to  the  tenor  of  the  agreement  and  of  his 
promise,  but  did  not  pay  it. 

Third  count  stated  the  same  agreement,  but  alleged 
as  a  breach  that  the  defendant  did  not  make  a  good 
and  marketable  title  within  a  month  from  the  delivery 
of  the  abstracts.  The  common  counts  and  an  account 
stated. 

The  items  of  the  plaintiff's  particulars  of  demand 
were,  1st,  27/.  11*.  10*/.  expenses  of  journies,  &c.  and 
investigating  defendant's  title  to  the  premises  under 
the  first  agreement.  2d.  41/.  4*.  8d.  similar  expenses 
upon  the  second,  and  104/.  interest  on  the  sum  to  be 
lent,  in  all  172/.  16*.  6tf.  The  facts  proved  at  the 
Guildhall  sittings  after  Michaelmas  term  before  Baytey 
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B.  appeared  to  be  these : — The  abstracts  of  title  were       1833. 
delivered  to  the  plaintiff  according  to  agreement,  but      w-*^~*-jl 

SvBSFT  A  MD  t 

were  defective  in  several  particulars,  and  no  title  at  all  v,  v 

was  shown  to  30  acres,  part  of  the  lands  mentioned.       Smith. 

The  title  ought  to  have  been  completed  on  24th  Sept. 

1831 ,  but  the  negociation  continued  till  14th  May  1832 ; 

part  of  the  money  was  lying  idle  in  the  hands  of  the 

plaintiff's   solicitor  at   the  time  the  agreement  was 

made,  and  the  rest  was  paid  into  his  hands  just  before 

the  34  September.    From  that  day  down  to  1st  March 

1832  the  defendant  had  repeated  notice  that  the  money 

was  lying  idle,  but  he  endeavoured  to  amend  the  title 

till  the  14th  May,  when  he  insisted  it  was  complete,  and 

refused  to  do  any  thing  more  to  perfect  it    It  was 

however  defective. 

The  plaintiff's  counsel  sought  to  recover  interest  at 
5/.  per  cent,  from  the  24th  September  1831,  the  day  when 
the  title  should  have  been  completed,  to  the  14th  May, 
when  the  negociation  was  broken  off.  The  defendant's 
counsel  objected,  1st,  that  upon  the  maxim  expressum 
facit  cessare  taciturn,  the  plaintiff  was  estopped  from 
claiming  interest,  it  being  specifically  provided  by  the 
agreement  that  if  the  defendant  failed  to  make  a  good 
title  in  a  month  the  plaintiff  should  be  paid  the  ex- 
penses of  investigating  it ;  and  2dly,  that  at  all  events 
such  interest  could  not  be  recovered  without  a  count 
on  an  agreement  to  make  a  title  generally  without 're- 
ference to  time.  That  must  have  been  the  contract 
intended  by  the  parties  during  the  time  that  they  con- 
tinued to  negociate  after  the  time  originally  fixed  for 
completing  the  agreement 

A  verdict  was  entered  for  the  plaintiff  for  1 75/.  1 5*.  8dL, 
subject  to  a  motion  to  reduce  that  sum  by  the  amount 
claimed  for  interest. 

A  rule  having  been  obtained  accordingly, 
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1838.  Cleasby  showed  cause.    No  question  is  here  raised 

on  the  general  right  of  a  mortgagee  to  recover  interest 
oft  money  kept  idle  in  his  hands  past  the  time  fixed 

Smith.  to  complete  the  mortgage,  but  the  defendant  contends 
that  that  general  right  is  precluded  by  the  pleadings  in 
the  case  and  the  agreement  stated  in  them.  The 
agreement  itself,  however,  has  no  such  effect.  The 
clause  which,  in  contemplating  the  defendant's  omis- 
sion to  deliver  abstracts  and  make  a  good  title,  stipu- 
lates that  he  shall  repay  the  plaintiff  all  costs  incurred 
by  him  in  investigating  the  defendant's  title,  does  not 
show  that  the  further  damages  occasioned  by  loss  of  in- 
terest from  the  defendant's  breach  of  agreement,  are 
not  also  recoverable.  The  maxim  cited  might  apply 
if  interest  was  sought  to  be  recovered  on  an  implied 
contract  to  pay  it.  The  plaintiff  however  claims  it  as 
one  part  of  the  legal  damages  sustained  by  the  de- 
fendant's general  breach  of  contract,  and  contends  that 
the  express  stipulation  to  pay  another  part  of  them 
does  not  destroy  his  right.  Suppose  a  specific  penalty 
had  been  fixed  on  for  non-performance  of  this  con- 
tract, the  damages  recoverable  by  the  plaintiff  would 
not  have  been  confined  to  the  sum  in  the  penalty,  and 
he  might  have  compelled  the  defendant  to  pay  dehors 
the  contract  a  higher  amount  for  general  damages 
consequential  on  the  breach  of  it,  Harrison  v.  Wright  (a), 
Winter  v.  Trimmer  (6).  But  the  plaintiff  contends 
that  the  stipulation  said  to  bar  his  claim  for  interest  is 
confined  to  an  event  which  has  not  occurred,  viz.  to 
that  of  the  contract  being  off  at  the  expiration  of  a 
week  or  month,  as  it  might  be.  Then  no  compensa- 
tion has  been  received  for  interest  lost  in  the  time  during 
which  the  parties  went  on  with  the  contract  after 
those  periods  had  expired. 

(a)  13  Ewt,  343.  (b)  I  Bit.  H.  395. 
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Next,  the  contract  has  been  properly  stated  by  the 
plaintiff  in  the  second  count,  so  as  to  entitle  him  to  reco- 
ver interest  as  a  consequence  of  its  breach .  It  states  the . 
plaintiff  to  have  been  at  all  times  ready  to  perform  his 
agreement  and  advance  the  money,  and  that  the  defend* 
ant  had  notice  thereof,  but  did  not  within  a  week  from 
the  time  of  making  the  agreement,  or  at  any  time,  deliver 
the  complete  abstracts  of  title.  -  Suppose  the  contract 
for  delivery  of  abstracts  to  have  been  agreed  to  be 
performed  in  a  week,  then,  as  the  abstracts  produced 
failed  to  show  title  to  30  acres  of  the  land,  the  second 
breach  was  proved.  But  as  it  is  clear  that  the  loss, 
though  not  necessarily  flowing  from  that,  arose  in  con- 
sequence of  the  breach  of  contract,  there  is  nothing  to 
prevent  the  plaintiff  from  recovering  damages;  for 
the  accruing  of  interest  on  the  sum  kept  unemployed, 
though  not  necessarily  consequential  on  the  breach  of 
contract,  was  for  the  defendant's  benefit,  it  being  for 
1  his  advantage  that  the  contract  should  be  proceeded 
with.  He  was  &  party  to  the  extension  of  dealing  upon 
the  footing  of  the  old  agreement,  as  far  as  it  was  appli- 
cable to  the  parties'  new  position.  In  Marshall  and 
Another  v.  Poole  (a),  interest  was  given  on  an  indebi* 
tatus  count  for  goods  sold,  where  it  appeared  that  the 
contract  was  to  pay  in  bills  which  would  have  carried 
interest  had  they  been  given.  Here  the  old  agreement 
to  deliver  the  abstracts  remained  in  force  between  the 
parties,  with  an  extension  of  time  by  mutual  consent. 
Warren  v.  Stagg  cor.  Butter  J.,  cited  in  Little  v. 
Holland  (A),  and  Cuff  v.  Penn  (c),  show  that  such  lapse 
of  time  had  not  the  effect  of  setting  up  a  new  contract, 
but  of  continuing  the  old  one.  In  Lord  Ellenborough'a 
words  in  Cuff  v.  Penn,  "  it  is  admitted  that  there  was 

(a)  13  East,  98.  (6)  3  T.  R.  591. 

(c)  1  M.  &  S.  SI ;  we  also  eT.  R.  684,  8  id.  57,  181;  Willef,  44; 
6  East,  537. 
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1833.  an  agreed  substitution  of  other  days  than  those  origi- 
nally specified  for  its  performance }  still  the  contract 
remains/'    Then  the  declaration  must  be  framed  on 

Sitmr.  tyke  original  contract.  But  the  contract  is  Jiot  wholly 
for  delivery  of  abstracts  within  a  week,  and  the  second 
count  is  framed  on  that  view.  The  early  clause  where 
the  defendant  undertakes  to  deliver  complete  abstracts 
in  a  Week,  must  be  taken  with  that  which  subsequently 
declares  that,  in  case  complete  abstracts  are  not  de- 
livered within  a  week,  the  agreement  on  the  part  of  the 
plaintiff  shall  be  void  if  he  shall  think  proper.  Both 
together  show  a  contract  to  deliver  abstracts  generally, 
but  that  if  not  delivered  in  a  week  the  plaintiff  had  an 
option  to  put  an  end  to  the  contract  That  he  did 
not  so  exercise  it,  appears  from  the  averment  in  the 
second  count,  of  readiness  on  his  part  at  alt  times  to 
perform  it ;  and  his  rights  are  the  same  on  that  count 
as  if  no  particular  time  had  been  specified. 

Butt  in  support  of  the  rule.  It  is  argued  that  the 
mere  enlargement  of  the  time  in  which  a  contract  is  to 
be  performed  does  not  make  a  new  one  j  if  so,  all  the 
terms  applicable  to  the  shorter  period  originally  agreed 
fbr  rule  the  extended  time  also.  Then  no  additional 
damages  can  be  recovered  beyond  what  were  originally 
stipulated  for.  Harrison  v.  Wright  decides  that  an 
arbitrator  is  bound  to  give  the  real  amount  of  damages 
sustained  by  breach  of  contract,  though  they  exceed 
a  penalty  fixed ;  but  this  case  resembles  the  oases  of 
liquidated  damages,  where  a  party  is  confined  to  the  re- 
covery of  that  particular  amountof  damages  which  he  has 
contemplated .  If  Marshall  v.  Poole  is  not  in  effect  over- 
ruled by  Cotton  v.  Bragge  (a),  Higgku  v.  Sargent  (4), 

(ft)  IS  East,  2f6.  (6)  t  B.  k  C.  348. 


1 


in  the  Third  Year  of  WILLIAM  IV.  409 

and  Page  v.  Newman{a\  it  only  shows  that  interest  may       1833. 
be  allowed,  where  it  would  hive  accrued  had  the  ori-      ^"^ 
ginal  promises  been  performed.     But  that  does  not  „. 

help  this  plaintiff,  who  has  expressed  the  damages  Smith. 
which  the  defendant  was  to  pay  in  case  he  did  not 
deliver  the  abstracts  within  the  time,  so  that  no  addi- 
tional damages  can  be  recovered  for  the  lapse  of  time 
subsequently  agreed  to.  If  the  plaintiff,  after  stipu- 
lating for  particular  damages,  contends  that  the  law 
would  have  allowed  him  more  If  he  had  not  so  stipu- 
lated, it  is  an  answer  to  say,  that  had  he  stipulated  for 
more  than  the  law  would  have  allowed  him,  viz.  not  only 
for  the  costs  of  investigating  the  title  and  interest,  but 
also  for  any  loss  incident  to  selling  out  of  the  funds, 
the  defendant  could  not  have  resisted  payment  on  the 
ground  that  the  law  would  only  have  allowed  the  two 
first  items.  As  the  express  agreement  to  give  more  than 
the  law  allowed  would  have  there  prevailed,  the  same 
construction  must  be  given  to  it  where  it  stipulates  for 
less.  Not  does  any  hardship  on  the  plaintiff  arise  so 
as  to  justify  departing  from  the  contract ;  for  as  he  was 
not  obliged  to  advance  the  money  before  the  con- 
veyances were  executed,  he  was  not  called  on  to  sell 
out  of  the  funds  before.  In  Grimman  v.  Legge(Jb\ 
Bayley  J.  said,  "  Where  there  is  an  express  contract 
between  the  parties  none  can  be  implied.  The  plain- 
tiff therefore  having  destroyed  his  right  to  recover  the 
rent  according  to  the  contract,  has  destroyed  it  alto- 
gether;11 and  cited  Cook  v.  Jennings  (c}.  There,  a 
party  by  agreement  engaged  to  pay  freight  on  a  ship's 
arrival  at  a  specified  port ;  she  never  arrived  at  that 
port,  but  landed  her  cargo  at  an  intermediate  point, 
where  it  was  accepted  by  the  freighter;  and  it  was  held, 
that  the  plaintiff  was  not  entitled  to  recover  a  propor- 

(a)  9  B.fc  C.  378,  380.    See  now  S  &  4  W.  4.  c.  4t«  s.  «8. 

(6)  8  B.  &  Cr.  326.  («)  7T.R.  381. 
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tionable  part  of  the  freight  for  such  part  of  the  voyage 
as  the  ship  performed,  because  where  there  is  an  ex- 
press contract  the  law  will  not  imply  one. 

It  is  contended  that  there  was  here  but  one,  viz. 
the  old  agreement,  and  that  that  continues  in  force. 
But  the  going  on  to  complete  the  contract  after  the 
stipulated  time  is  only  evidence  of  an  agreement  to 
abide  by  the  old  terms  as  far  as  they  are  compatible 
with  the  extension  of  time.  The  situation  of  the  par* 
ties  resembles  that  of  a  tenant  holding  over  after  the 
expiration  of  his  lease,  who  is  subject  to  its  terms  as 
far  as  is  consistent  with  the  nature  of  his  new  holding. 
That  part  of  the  old  contract  which  stipulates  for 
payment  of  the  costs  only,  is  not  inconsistent  with  the 
new  bargain  for  the  extension  of  time ;  it  must  there- 
fore apply  to  and  form  part  of  it ;  and  though  new 
dates  by  parol  may  be  embodied  in  the  original  agree* 
ment,  a  new  claim  for  interest  cannot  be  introduced 
into  it;  at  all  events,  not  by  implication;  and  if  the 
plaintiff  had  intended  to  claim  interest  after  the  expira- 
tion of  the  time  originally  fixed,  he  should  have  ex- 
pressly stipulated  for  it,  and  have  declared  accordingly. 
In  the  present  case,  then,  as  it  was  right  to  declare  on 
the  original  agreement,  its  terms  preclude  the  recovery 
of  the  general  damages  sought. 

Cur.  adv.  vult. 


The  judgment  of  the  court  was  now  delivered  by 
Bay  ley  B. — This  was  an  action  on  two  agreements, 
and  the  plaintiff  had  a  verdict  for  1721.  15*.  $d.  Upon 
the  first  agreement  no  question  arose,  but  upon  the 
second,  which  was  stated  in  the  second  count,  leave  was 
given  to  move  to  reduce  the  verdict  by  104/.,  which 
was  claimed  for  interest.  The  remainder  was  recovered 
for  the  costs  of  investigating  the  titles  of  the  defendant 
to  certain  lands.    The  defendant  stood  in  the  situa- 
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tion  of  intended  mortgagor ;  the  plaintiff  in  that  of  in-       1838. 
tended  mortgagee.   The  agreement  in  the  second  count    n  "^^^ 
was  preliminary  to  the  mortgage  secondly  intended*  v. 

That  agreement  contained  the  following  stipulations  Smith. 
important  to  the  decision  of  this  case.  viz.  that  "  with- 
in one  week  from  the  date  of  the  agreement,  the  de- 
fendant should  make  and  deliver  to  the  plaintiff  or  his 
solicitor  a  complete  abstract  or  abstracts  of  the  title  of 
the  defendant  to  the  said  freehold  and  copyhold  here- 
ditaments and  premises,  and  produce  to  the  solicitor 
of  the  plaintiff,  at  some  convenient  place  in  the  city  of 
London,  the  title  deeds  necessary  to  verify  the  said 
abstract  or  abstracts  for  comparison  therewith,  and 
deduce  and  show  a  good  marketable  title  to  the  fee 
simple  and  copyhold  fee  thereof  respectively,  within 
one  month  after  the  delivery  of  such  abstract  or  ab- 
stracts." And  that  if  the  defendant  should  not  within 
a  week  deliver  such  abstract  and  produce  the  title 
deeds,  and  within  a  month  after  delivery  of  the  ab- 
stract deduce  a  marketable  title,  then  the  plaintiff  was 
to  have  the  option  to  consider  the  agreement  void, 
notwithstanding  any  rule  that  time  cannot  be  made 
the  essence  of  a  contract. 

A  provision  respecting  damages  then  follows,  "that 
the  defendant  shall  forthwith  pay  to  the  plaintiff  all 
costs  and  charges  incurred  by  him  in  investigating  the 
title  to  the  premises,  and  of  any  deed  or  other  instru- 
ment which  may  have  been  prepared  in  consequence 
of  the  said  agreement,  if  the  same  shall  have  been  pre- 
pared at  the  desire  of  the  defendant  or  his  solicitor." 

Now,  when  parties  are  about  to  enter  into  a  contract 
for  a  mortgage  by  one  to  the  other,  they  may  prescribe 
such  terms,  with  a  view  to  coming  events,  as  in  their 
discretion  they  may  think  fit.  They  may  then  extend 
the  limit  to  which  the  damages  occurring  on  a  parti- 
cular contingency  ought  to  extend ;  and  therefore,  after 
reading  the  words  "  all  costs  and  charges  incurred  by 
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IMS.       the  plaintiff  in  investigating  the  title  to  the  premises, 
«v-B*v-*"/      and  of  any  deed  &c.  by  which  that  limit  is  fixed;" 

SwRRTI  AMD 

Vm  it  if  impossible  to  say  that  they  are  sufficiently  large 

Smith.  to  cover  the  interest  of  money  lying  idle  during  the 
continuance  of  the  treaty.  For  I  think  that  the  costs 
incurred  in  investigating  the  defendant's  title  mean 
only  those  which  occurred  in  so  doing.  The  plaintiff 
at  the  time  knew  his  situation  in  regard  to  die  mort- 
gage money,  and  might  have  bargained  that  if  the 
mortgage  should  not  ultimately  be  carried  into  effect, 
and  he  should  not  have  the  benefit  of  it,  the  loss  of 
interest  should  be  borne  by  the  defendant.  But  if  an 
express  bargain  is  made  that  the  mortgagor  shall  on  a 
certain  contingency  pay  certain  damages,  and  the  terms 
of  that  bargain  are  not  large  enough  to  include  the 
interest,  the  plaintiff  cannot  claim  it  if  the  mortgage 
does  not  take  place,  and  the  mortgagor  rescinds  the 
contract.  Then  are  the  terms  of  the  bargain  large 
enough  to  cover  the  interest  ?  They  are  totally  silent 
as  to  interest  on  the  money  intended  to  be  advanced 
and  lying  idle  in  the  interval.  Then  it  seems  to  me, 
that  had  the  mortgage  ultimately  taken  place  the  claim 
to  interest  could  not  have  been  sustained. 

But  in  this  case  the  parties  continued  in  treaty  for 
several  months  after  the  five  weeks  originally  fixed  for 
delivering  the  abstracts,  producing  the  deeds,  and  com- 
pleting the  title.  It  seems  to  us,  and  the  other  judges 
to  whom  we  have  spoken  concur  in  our  opinion,  that  that 
fact  makes  no  substantial  difference*  The  plaintiff  might 
at  the  end  of  a  week  have  treated  the  contract  as  null 
and  void,  but  he  does  not  do  so,  and  goes  on  with  it 
Then  he  goes  on  the  same  terms  as  in  the  original 
agreement,  no  new  bargain  being  come  to  on  that  sub- 
ject. He  might  have  said,  "I  will  go  on  with  the 
agreement,  but  I  insist  on  receiving  interest  for  my 
money  which  is  lying  idle ;"  he  does  not  do  so,  and  as 
nothing  is  said  on  the  subject*  it  appears  to  us  that 
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tbe  liability  of  the  defendant  during  the  subsequent  1883. 
period  of  time  is  to  be  regulated  by  the  original  con- 
tract. That  specifically  stipulates  for  payment  of  all 
costs  and  charges  incurred  in  investigating  the  title ;  Smith. 
and  that  seems  to  us  to  be  the  extent  of  the  liability 
of  the  defendant*  We  are  therefore  of  opinion  that 
the  item  for  interest  was  improperly  allowed,  and  that 
this  rule  should  be  made  absolute  for  reducing  the 
damages  by  deducting  its  amount  from  the  verdict 

Rule  absolute. 


Hewitt  against  Melton. 

fXN  the  4th  day  of  the  term,  Miller  moved  for  a  rule  a  prisoner  in 

to  show  cause  why  the  defendant  should  not  be  ^has" 
discharged  out  of  the  custody  of  the  warden  of  the  become  super- 
Fleet,  on  the  ground  that  the  plaintiff  had  not  prp-  ^undoTnot6 
ceeded  to  execution  in  due  time.  Judgment  having  been  Wing  been 
signed  against  the  defendant  on  the  5th  July  1832,  he  execution 
was  rendered  in  discharge  of  bis  bail  on  the  6th  Novem-  ?unn£ two  . 

•  terms,  is  enti- 

ber9  the  fifth  day  of  Michaelmas  term,  but  was  not  charged  tied  to  his 
in  execution  till  the  first  day  of  this  (Easter)  term.   Just  JSfflJJ1' 
after  Michaelmas  term  there  had  been  an  application,  he  is  after- 

on  behalf  of  the  defendant,  to  postpone  charging  him  j^^S? 
in  execution,  on  his  attorney  consenting  in  writing  that  ?n,the  same 

i  _  judgment 

no  advantage  should  be  taken  of  such  postponement.  Wore  the 
The  plaintiff's  attorney  agreed  to  this,  but  in  the  JJ^^* 
Hilary  vacation  the  defendant  took  out  a  summons  for 
a  supersedeas.  The  question  at  chambers  being,  whe- 
ther the  defendant's  attorney  had  his  client's  authority 
to  give  the  consent,  the  baron  adjourned  the  decision 
in  order  to  the  producing  affidavits  on  that  subject. 
Notice  of  the  present  motion  was  then  given. 
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Piatt  showed  for  cause,  that  the  defendant,  not 
having  been  superseded  before  he  was  actually  charged 
in  execution,  came  too  late  to  move  for  his  discharge 
after  he  had  been  in  fact  so  charged  in  execution. 
Tidd  lays  it  down  too  largely,  that  a  plaintiff  cannot 
take  or  charge  a  defendant  in  execution  if  he  be  super- 
seded or  supersedable  for  want  of  being  charged  in 
execution;  for  in  the  cases  he  cites,  the  prisoner  was 
superseded,  and  so  discharged  from  liability  to  process 
against  his  body  on  that  judgment  (a). 


Miller  {Follett  with  him)  contended  that  a  plaintiff 
could  not  be  relieved  from  the  necessity  to  charge  a 
defendant  in  execution  within  the  second  {Hilary) 
term,  without  the  written  consent  of  the  defendant's 
attorney,  expressed  to  be  at  the  defendant's  request. 
Reg.  Trin.  26  &  27  G.  2.  s.  11.  Seacc.  [ante,  Vol.  I. 
Appendix,  No.  I.  page  xiv.]  and  the  corresponding 
rule  in  K.  B.  Hil.  26  G.  3.,  Tidd,  9  ed.  354;  and  that 
the  defendant  having  become  supersedable  at  the  end 
of  Hilary  term,  for  want  of  such  written  consent, 
remained  entitled  to  that  benefit  notwithstanding  be 
had  been  subsequently  charged  in  execution  (b). 


Cur.  adv.  vult< 


The  opinion  of  the  court  was  afterwards  delivered 


by 


(a)  9th  ed.  567, 

(b)  He  alio  cited  Morland  v.  Warton,  3  Dowl.  &  R.  31 ;  Pier*  v.  — , 
1  Wilson,  €97;  Morrit  v.  M'Grath,  S  Brod.  &  B.  301 ;  Line  w.  Lowe,  7  East, 
330,  Barnes,  376 ;  Bland  ford  ▼.  Foot,  Cowp.  7f ;  Rote  ▼.  Chr'utjield,  1  T.R. 
591 ;  Ft/fces  v.  Allen,  2  Stn.  1155 ;  HecOen  v.  Whi taker,  4  Em,  549.  On 
tfie  construction  of  Reg.  Hil*  26  G.  3.  Smith  ▼,  Jeffrey,  6  T.  R.  776,  tod 
Reg,  Ocn.  K.  B,  Mich.  1816,  5  M.  &  S.  522. 


Hewitt 
v. 


in  the  Third  Year  of  WILLIAM  IV.  505 

Bayley  B.— In  this  case  the  question  was,  whether       1833. 
the  defendant  was  entitled  to  be  discharged  out  of 
custody,  on  the  ground  of  his  not  having  been  charged 
in  execution  during  two,  terms,  he  not  having  been,  in      Melton. 
point  of  fact,  superseded,  though  he  was  supersedable 
on  the  above  ground. 

By  the  rule  of  all  the  courts,  HiL  2  W.  4,  No.  85, 
the  plaintiff  shall  proceed  to  trial  or  final  judgment 
against  a  prisoner  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to  be  charged 
in  execution  within  two  terms  inclusive  after  such  trial 
or  judgment,  of  which  the  term  in  or  after  which  the 
trial  was  had  shall  be  reckoned  one* 

In  this  case  an  application  was  made  to  my  brother 
Vaughan  in  the  course  of  the  last  vacation  to  discharge 
the  defendant,  because  he  had  not  been  charged  in 
execution  in  Hilary  term,  that  being  the  last  of  the  two 
terms.  On  the  hearing  of  that  application,  which  was 
subsequently  adjourned  for  the  purpose  of  further  affi- 
davits being  produced  on  the  subject  of  the  treaty  or 
agreement,  on  the  ground  of  which  the  application  was 
opposed,  the  exact  language  of  the  rule  Trin.  26  6l27 
G.  2.  (a),  was  not  adverted  to.  By  that  rule,  no  treaty 
or  agreement  is  sufficient  to  prevent  a  supersedeas  unless 
it  be  in  writing,  signed  by  the  defendant  or  his  attor- 
ney, or  some  person  duly  authorized  by  the  defendant, 
and  it  be  expressed  therein  that  proceedings  are  stayed 
at  the  defendant's  request 

It  is  therefore  essential  that  there  should  be  some- 
thing in  writing  to  show. that  the  proceedings  are 
stayed  at  the  defendant's  request.  In  the  present  case 
there  was  a  written  document,  but  it  did  not  state  that 
the  proceedings  were  stayed  at  the  request  of  the  de- 

(a)  In  Exchequer,  see  Vol.  I.  Appendix,  No.  I.  pa.  xir.    Mann.  £xch. 
Pr.  Appendix,  i  16.    See  the  corresponding  rale  in  K.  B.  Hil.  26  G.  3. 
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1833.      fendant.    It  was  by  bis  consent,  but  did  not  import  to 
be  at  his  request. 
It  was  insisted  that  a  notice  given  by  the  defendant, 
Melton,     that  he  would  not  proceed  on  the  summons,  was  a 
waiver  of  his  right  to  make  a  further  application  to  be 
discharged;  but  we  think  that  that  circumstance  oannot 
be  considered  as  a  waiver.    The  prisoner  might  not 
be,  and  probably  was  not,  aware  of  the  language  of 
the  former  rule;   he  might  not  be  able  to  bear  the 
farther  expense  of  attending  on  the  summons,  or  he 
might  be  willing  to  stay  in  prison  until  the  succeeding 
term,  in  order  then  to  make  an  application  to  the  full 
court,  so  as  to  obtain  a  final  decision.    We  think  th*t 
it  would  be  hard  upon  a  person  in  the  situation  of  a 
prisoner,  to  hold  such  a  notice  to  be  a  waiver.    At  an 
early  period  of  the  present,  being  the  next  ensuing 
term,  he  does  apply;  but,  in  the  intermediate  time,  he 
is  charged  in  execution  on  a  habeas  corpus  ad  satisfa- 
ciendum in  this  term ;  and  it  is  said  that  after  being  so 
charged  he  comes  too  late,  because,  as  it  is  contended, 
the  nature  of  the  custody  is  changed.    I  take  it  not  to 
be  sufficient  for  the  purpose  of  the  exception  from  the 
general  rule,  that  the  nature  of  the  custody  should  be 
altered  by  charging  him  in  execution;  but  that  the 
nature  of  the  custody  must  be  changed  before  he  is 
supersedable  for  not  being  so  charged.    It  is  different 
where  the  defendant  has  been  in  custody  on  mesne 
process  only,  and,  before  any  attempt  to  charge  him  in 
execution,  the  nature  of  the  custody  has  been  changed. 
The  distinction  taken  by  Mr.  Tidd(a)  is  that  on 

(a)  1  Tidd,  Pr.  9th  ed.  3GT,  8th  ed.  3*5.  "  If  the  defendant  be  super- 
seded at  superaedable  for  want  of  proceedings  before  judgment*  the  plain- 
tiff may,  nevertheless!  take  or  charge  him  in  execution  at  any  time  after 
judgment  Bat  he  cannot  do  so  if  the  defendant  be  superseded  or  super- 
sedable for  want  of  being  charged  in  execution,  hb  only  remedy  in  that 
caie  being  by  action  of  debt  upon  the  judgment." 
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which  the  court  acts.  If  a  party  be  entitled  to  his  1883, 
supersedeas  before  judgment,  he  may,  nevertheless,  be 
charged  in  execution  afterwards,  because,  by  the  judg- 
ment, the  custody  is  changed;  but,  if  he  be  entitled  to  Melton. 
his  supersedeas  after  judgment  he  cannot  be  detained 
or  charged  in  execution.  The  plaintiff's  only  remedy 
then  is  by  suing  out  a  new  writ  in  an  action  on  the  judg- 
ment. There  must  be  that  step,  and  he  must  proceed 
to  judgment  in  that  action  before  he  can  charge  the  de- 
fendant in  execution.  In  the  case  of  Wright  v.  Kers- 
teiil(a),  which  appears  to  have  been  referred  to  by 
Mr.  Wigley  in  moving  for  the  rule  in  Line  v.  Lowe  (ft), 
it  was  determined  that  the  defendant,  having  been 
discharged  by  supersedeas  before  judgment,  was  not 
finally  discharged,  but  after  judgment  was  liable  to  be 
taken  in  execution;  though  where  a  defendant  is  su- 
perseded after  judgment  for  want  of  being  charged  in 
execution  within  two  terms  after  judgment  obtained, 
his  person  cannot  afterwards  be  taken  in  execution. 
Therefore,  if  the  defendant,  for  want  of  being  charged 
in  execution,  has  been  superseded,  or  entitled  to  be 
superseded,  for  there  is  no  difference  between  the  one 
and  the  other,  the  plaintiff  is  not  at  liberty  afterwards 
to  charge  him  in  execution. 

The  case  of  Line  v.  Lowe  (c),  which  was  under  the 
consideration  of  the  court  of  K.  B.,  proceeds  on  the 
ground  I  have  mentioned.  The  defendant  in  that 
case  had  been  in  custody  on  mesne  process,  and  had 
been  superseded  for  want  of  being  charged  in  execu- 
tion within  two  terms  after  final  judgment,  and  he  was 
afterwards  taken  in  execution  upon  a  capias  ad  satis- 
faciendum  issued  upon  the  same  judgment.  A  rule 
for  his  discharge  having  been  obtained,  Rose  v.  Christ- 
field  (d)  was  referred  to,  as  qualifying  the  generality 

(a)  Barnes,  376.  (6)  7  East,  330. 

(c)  7  East,  3S0.  (d  )  1  T.  R.  591. 
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1838.  of  the  rule,  that  a  prisoner  once  supersedable  is  always 

TT^^0^  supersedable;  and  restricting  it  to  cases  where  a  pri- 

v.  soner  remains  id  the  same  custody  and  under  the  same 

Melton.  process.    The  court,  took  time  to  consider,  and-Lord 

Ellenborough  afterwards  stated  that  the  rule  was,  that 
jf-the  defendant  is  superseded  for  want  of  proceedings 
before  judgment,  the  plaintiff  may,  after  obtaining 
judgment,  take  the  defendant  in  execution?  but  other* 
wise,  if  the  defendant  is  superseded  for -want  of  being 
charged  in  execution. 

In  reality,  a  plaintiff  has  the  defendant  in.  custody 
for  two  terms,  and, he  has  during  that  period  bis 
election  whether  to  proceed  against  the  goods  of  the 
defendant,  or  to  charge  him  in  execution.  If  he  does 
not  so  charge  him  within  that  period,*  the  defendant  is 
entitled  to  his  discharge  .under  the  recent  rule.  We 
come  to  this  decision  with  gfqaf  reluctance,'  because, 
if  the  defendant  knew  his  rights,  his;.c6nduct  to  the 
plaintiff  has  not  been  fair,  and  he  -has  .been  guilty  of  a 
gross  fraud;  but  lookipg.at .'the  rules  and  authorities, 
we  consider  ourselves  bound  to  say,  that  the  defend- 
ant is  entitled  to  have,  this  rtile  made  absolute. 

•  Rule  absolute. 
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1833. 
IN  THE  EXCHEQUER  CHAMBER.  ^ 

Smyth  against  Latham. 

.  (In  Error  on  a  Bill  of  Exceptions.) 

Before  Tindal  C.J.  —  Lord -Lyndhurst  *C.  B.  — 
Park,  Bosanquet,  and  Alderson,  Justices. — 
Batley  and  Va^ughan  Barons. 

*  • 

*  * 

ASSUMPSIT-  for  money  had  and  received.    At  the  By  the  statute 
A  trial  before  Lord  TeMerdaiC.  J.  at  the  Middle-  **  !^,^8•.,• 

s.  10.  the  six 

sex  sittings  after -  Michaelmas  term  1832,  the  plaintiff  commissioners 
put  in  a  'document-dated  2Uunel8ll,  under  the  hands  shalU^mnyl 
and  seals  of  S.  Perceval  and  others,  commissioners  of  from  time  to 
the  treasttry9  by  which,  after. reciting  the  appointment  in^unier*" " 
of  Planta.  Nevinson  and  Jadis,  by.  writing  or  constitu-  their  hands, 

.  ,     •'  v       «.         -  constitute  and 

tion  dated  28t -April  1811,  to  the  office  of  paymaster  appoint  such 
or  paymasters  of  all  morjty  received  and  set  apart  at  JJJJI^^r" 
the  exchequer  for  paying  j>ff  exchequer  bilk  then  >hall  think  fit, 
existing,  or  in  future  to  be  issued,  at  a  salary  of  400/.  mi*\»v  or'pay- 
a~year  each,  and  the  subsequent  resignation  of  Planta,  masters  of 
the  plaintiff  was  appointed,  together  with  Neviqson  bills,  and  by 
and  Jocfo,  to  be  such  paymaster  or  paymasters,  subject  *• *'■ 8Uch 
to  the  orders  of  the  commissioners  of  the  treasury,  at  are  to  have 
the  salary  aforesaid,  to  be  retained  and  kept  by  tie  J^blSrki 
plaintiff  from  the  day  of  the  date  thereof,  quarterly,  out  and  allow- 
» of  monies  which  had  been  imprested  to  P.  N.  and  J.  commissioners 

for  the  time 
being  shall  direct  to  be  allowed  them ;  but  there  was  no  express  enactment  that  the 
commissioners  might  remove  such  paymasters  at  pleasure.     Held,  that  the  office 
of  paymaster  of  exchequer  bills  is  an  office  during  pleasure  only,  and  not  for  life 
or  during  good  behaviour. 

SembU,  that  the  appointment  of  a  new  paymaster  reciting  in  the  instrument  of 
his  appointment  that  a  former  one  had  resigned,  is  a  revocation  of  his  appointment, 
whether  he  has  in  fact  resigned  or  not,  particularly  if  the  former  paymaster  sue  for 
the  emoluments  of  his  office,  as  having  been  received  to  his  use  fcy  his  successor ; 
and  that  such  revocation  may  take  place,  though  no  power  of  revocation  is  reserved 
in  the  first  appointment,  and  no  actual  revocation  is  stated  in  the  second. 

The  fact  of  the  former  paymaster's  resignation  need  not  be  proved  by  the  new 
one  in  an  action  against  him  by  his  predecessor  for  fees  received  to  his  use,  though 
if  is  stated  in  the  successor's  appointment  to  the  office  which  is  produced  at  the  trial. 
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1833*  or  that  should  from  time  to  time  be  imprested  to  N.  J. 
and  the  plaintiff  during  their  continuance  in  the  said 
trust.  Provided  that  the  plaintiff  should  not  inter- 
meddle in  the  execution  of  the  office  till  he  had  given 
security  for  the  due  execution  of  the  office,  to  be  ap- 
proved of  by  the  commissioners  of  the  treasury.  By 
certain  admissions  it  appeared  that  such  security  had 
been  given  by  the  plaintiff,  and  that  he  had,  under  and 
by  virtue  of  his  appointment,  performed  the  duties  of  his 
office,  and  received  its  salary  and  emoluments  from  SI 
June  1811  to  11  June  1834,  when  he  ceased  to  act. 

The  plaintiff  then  called  Nevinson,  who  proved  that 
he  was  then  one  of  the  paymasters  of  exchequer  bilk, 
having  been  appointed  in  September  1810,  in  the  room 
of  a  former  paymaster,  who  had  been  removed  in  con- 
sequence of  an  investigation  of  his  official  conduct 
before  a  committee  of  the  House  of  Commons.  The 
witness's  appointment  was  produced,  and  contained  an 
express  revocation  of  that  of  his  predecessor.  He 
stated  that  since  his  appointment  there  had  always 
been  three  paymasters  of  exchequer  bills,  but  no  more 
at  one  time,  and  that  he  believed  that  before  1 1  Sept. 
1810,  there  never  had  been  more  than  three  at  the 
same  time.  That  from  June  1811  to  June  1884  'die 
plaintiff,  in  conjunction  with  Jadis  and  the  witness,  had 
acted  as  the  three  paymasters  of  exchequer  bills ;  that 
the  plaintiff  then  ceased  to  act,  and  on  5th  July  1894 
the  defendant  entered  on  the  duties  of  the  office  so 
previously  exercised  by  the  plaintiff.  That  there  was 
an  iron  chest  in  the  office  of  the  paymasters  of  exche- 
quer bills,  in  which  was  deposited  a  great  portion  of 
the  treasure  intrusted  to  their  charge ;  that  there  were 
three  keys  to  the  chest,  one  of  which  was  uniformly 
held  by  each  of  the  three  individuals  acting  as  pay- 
master; that  immediately  upon  the  defendant  entering 
upon  the  duties  of  a  paymaster  of  exchequer  bills  the 
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same  key  which  had  been  previously  held  by  the  plain-  1688. 
tiff  was  delivered  to  the  defendant  and  retained  by 
him;  that  the  defendant,  in  conjunction  with  Jadis 
and  the  witness,  had  acted  as  the  three  paymasters  of 
exchequer  bills  from  the  5th  July  1824  to  the  present 
time;  and  that  the  defendant  had  been  performing, 
during  that  period,  the  very  duties  of  a  paymaster, 
which  would  have  been  performed  by  the  plaintiff,  had 
he  continued  to  have  acted  in  his  office,  and  that  the 
defendant  had  received  a  portion  of  the  salary  and  the 
whole  of  the  emoluments  which  the  plaintiff  would  have 
received  had  he  continued  to  have  so  acted. 

For  die  defendant  it  was  then  admitted  that  he  had 
received  a  sum  named  for  salary  &c.  in  respect  of  such 
office ;  and  an  instrument  under  the  hands  and  seals 
of  th6  commissioners  of  the  treasury  was  put  id.  It 
was  dated  5  July  1894,  and  having  recited  the  appoint- 
ment of  SI  June  1811,  by  which  Nevinson,  Jadi*t  and 
the  plaintiff  were  appointed  paymasters  of  exchequer 
bilbj  and  also  reciting  that  the  plaintiff,  "  one  of  the 
paymasters  &c.  appointed  as  aforesaid,  had  resigned," 
appointed  the  defendant,  with  Nevmson  and  JadU9 
paymasters  of  exchequer  bills,  at  the  same  salary  and 
on  the  same  security  as  mentioned  in  the  plaintiffs  ap- 
pointment. 

No  evidence  Was  given  of  any  misconduct  of  the 
plaintiff.  The  plaintiff  relied  on  48  Geo*  8.  o.  1.  inti- 
tuled "  An  Act  for  regulating  the  issuing  and  paying 
off  of  Exchequer  Bills/'  and  s.10.  11. 18.  to  show  that 
his  right  of  tenure  in  the  office  in  question  was  during 
good  behaviour  and  not  during  pleasure.  The  pream- 
ble to  the  first  section  recites,  that "  it  is  expedient  that 
permanent  regulations  should  be  established  in  relation 
to  the  making  out,  issuing,  and  paying  off  all  ex* 
chequer  bills  which  may  hereafter  be  issued  for  the 
raising  any  money  under  the  authority  of  parliament." 
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Sect.  10.  "  And  whereas  by  reason  of  the  multiplicity 
of  payments  which  may  be  to  be  made  in  paying  off 
exchequer  bills  it  may  be  difficult,  if  not  impossible,  that 
every  payment  should  be  made  by  the  several  officers 
of  the  receipt  of  the  exchequer ;  therefore,  and  to  the 
end  the  exchequer  may  regularly  be  discharged  of  all 
the  monies  required  by  any  act  to  be  applied  for  paying 
off  any  exchequer  bills,  and  other  charges  attending 
the  same;  be  it  enacted,  that  the  commissioners  of 
the  treasury  shall  and  may,  from  time  to  time,  by  writ- 
ing under  their  hands,  constitute  and  appoint  such 
person  and  persons  as  they  shall  think  fit  to  be  the 
paymaster  or  paymasters,  and  shall  and  may  appoint 
a  comptroller  and  such  other  officers  and  clerks  as 
they  shall  deem  necessary,  to  pay  off  and  discharge  the 
principal  sums  which  shall  from  time  to  time  be  in 
course  of  payment  upon  any  exchequer  bills,  and  to 
pay  the  interest  due  thereupon,  and  the  premium  or 
premiums,  rate  or  rates,  which,  according  to  any  con- 
tract or  contracts  made,  or  to  be  made,  for  exchanging 
and  circulating  the  said  bills,  or  any  of  them,  shall  be 
due  or  payable  to  such  contractors ;  and  to  take  in  and 
put  upon  a  file  or  files,  from  time  to  time,  all  such  bills 
as  shall  be  paid  off,  to  be  cancelled,  as  the  comriiis- 
sioners  of  the  treasury  shall  direct,  and  to  do  and 
perform,  or  cause  and  procure  to  be  done  and  per- 
formed, such  other  matters  and  things  in  relation  to  the 
said  bills,  or  the  principal  and  interest  therein  to  be 
contained,  as  to  the  said  commissioners  of  the  treasury 
shall  seem  meet,  and  shall  be  by  them  directed  to  be 
done  and  performed  by  such  paymaster  or  paymasters, 
comptroller  or  other  officers  and  clerks  for  the  time 
being;  all  which  payments  shall  be  made  at  an  office  to 
be  kept  in  or  near  the  receipt  of  the  exchequer  at 
Westminster  for  that  purpose ;  and  that  commissioners 
of  the  treasury  shall  take,  or  cause  to  be  taken,  security 
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from  every  person  so  constituted  or  appointed,  for  his        1838. 


duly  paying,  answering,   and  accounting  for  all  the 
monies  which  he  shall  receive,  and  for  his  true  and  v. 

faithful  performance  of  his  office  or  trust.  By  sect,  11,  Latham, 
"  the  said  paymaster  or  paymasters  shall  be  subject 
and  liable  to  such  inspection,  examination,  controul, 
and  audit,  and  to  such  rules  in  respect  to  paying, 
accounting,  and  other  matters  relating  to  the  execu- 
tion of  the  said  office  or  trust  of  paymaster,  as  the 
commissioners  of  the  treasury  shall  think  fit  or  rea- 
sonable, to  establish  or  appoint,  from  time  to  time, 
for  the  better  execution  of  the  intent  and  end  of  this 
act,  and  the  satisfaction  of  the  proprietors  of  exche- 
quer bills9'  And  by  sect.  12,  "  as  well  the  person 
or  persons  constituted,  or  to  be  constituted,  pay* 
master  or  paymasters,  as  also  the  person  or  persons 
appointed,  or -to  be  appointed,  to  examine  and  con- 
troul the  receipts,  payments,  and  acts  of  such  pay* 
master  or  paymasters,  shall  severally  have  and  receive 
for  the  service  of  themselves,  and  of  the  officers  and 
clerks  to  be  employed  under  them  respectively,  and  for 
such  charges  as  shall  be  necessarily  incident  to  the 
execution  of  their  respective  offices,  such  salaries,  re- 
wards, and  allowances  as  the  commissioners  of  the 
treasury  for  the  time  being  shall  judge  to  be  reasonable, 
and  shall  direct  to  be  allowed  to  them  the  said  pay- 
master or  paymaster,  or  comptroller,  or  to  any  other 
person  or  persons  employed,  or  to  be  employed,  under 
the  authority  of  this  act,  or  of  any  act  or  acts  of  parlia- 
ment in  relation  to  the  making  out  or  paying  off  ex- 
chequer bills :  and  it  shall  and  may  be  lawful  for  such 
person  or  persons  respectively  to  accept  and  receive 
any  such  salary,  reward,   or  allowance,  any   former 

law,  statute,  or  provision  to  the  contrary  notwithstand- 
ing, " 
ing. 

VOL.  HI.  L  L 
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1833.  Lord  Tenterden  directed  the  jury, 

1st.  That  according  to  the  true  intent,  meaning,  and 
legal  construction  of  the  several  sections  of  48  G.  3.  c.l. 
the  tenure  of  the  paymaster  or  paymasters  of  exche- 
quer bills  is,  in  law,  during  pleasure. 

2dly.  That  by  the  legal  construction  of  the  above- 
mentioned  writing,  dated  21  June  1811,  the  plaintiff 
had  an  estate  in  his  said  office  of  paymaster  of  exche- 
quer bills  only  during  the  pleasure  of  the  commis- 
sioners of  his  majesty's  treasury. 

3dly.  That  the  instrument  dated  5  July  1834  was  a 
legal  revocation  of  the  above-mentioned  writing  dated 
21  June  1811. 

4thly.  That  the  allegation  contained  in  the  instru- 
ment dated  5  July  1824,  namely,  that  the  said  plaintiff 
had  resigned  his  said  office  of  paymaster  of  exchequer 
bills  was  a  matter  of  no  importance  to  the  issue  between 
the  said  parties. 

5thly.  That  there  was  no  fact  at  issue  between  the 
said  parties  for  the  consideration  of  the  jury ;  and 

6thly.  He  directed  the  jury  to  find  a  verdict  for  the 
lefendant. 

The  defendant  tendered  the  following  exceptions  to 
the  above  directions : — 

1st.  That  by  the  true  intent,  meaning,  and  legal  con- 
struction of  the  several  clauses  of  40  G.  3.  c.  1*  the 
tenure  of  the  office  of  the  paymaster  or  paymasters  of 
exchequer  bills  is,  in  law,  during  goad  behaviour. 

My.  That  even  had  the  said  act  of  48  G.  3.  c.  1. 
empowered  the  commissioners  of  the  treasury  to  revoke 
and  determine,  at  pleasure,  the  appointment  of  a  pay- 
master of  exchequer  bills,  no  such  power  having  been 
reserved  in  the  deed  poll  bearing  date  21st  June  1811, 
those  commissioners  had  not,  by  law,  the  power  to 
revoke  and  determine  the  same  at  pleasure,  and  the 
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said  plaintiff  did  then  and  there  further  insist,  that       1833. 
there  not  being  any  limitation  of  estate  expressed  -  in 
that  deed  poll,  by  the  delivery  of  such  deed  poll,  a 
freehold  in  the  said  office  of  paymaster  of  exchequer 
bills  passed  to  him  the  said  plaintiff. 

3dly.  That  admitting,  for  the  sake  of  argument, 
that  which  he  does  not  admit,  but  denies,  in  point  of 
fact,  namely,  that  by  the  true  intent,  meaning,  and 
legal  construction  of  the  several  clauses  of  the  said 
statute,  the  tenure  of  the  office  of  the  paymaster  or 
paymasters  of  exchequer  bills  is,  in  law,  during  plea- 
sure ;  and  admitting  further,  for  the  sake  of  argument, 
that  which  he  does  not  admit,  but  denies,  in  point  of 
fact,  namely,  that  by  the  above-mentioned  deed  poll, 
dated  21st  June  1811,  he,  the  said  plaintiff,  had  an 
estate  in  his  said  office  of  paymaster  of  exchequer  bills 
only  during  the  pleasure  of  the  commissioners  of  the 
treasury ;  still  the  commissioners  of  the  treasury  who 
executed  the  above-mentioned  deed  poll  bearing  date 
the  5th  July  1824,  not  having  therein  or  thereby  re- 
voked or  determined  the  above-mentioned  deed  poll 
bearing  date  the  21st  June  1811,  the  above-mentioned 
deed  poll  bearing  date  5th  July  1824  is  not  a  legal  re- 
vocation of  the  above-mentioned  deed  poll  bearing  date 
21st  June  1811. 

4thly«  That  the  commissioners  of  the  treasury,  who 
executed  the  above-mentioned  deed  poll  dated  5th  July 
1824,  having  therein  and  thereby  founded  their  right 
to  execute  the  same,  solely  upon  the  allegation  that 
the  said  plaintiff  had  resigned  his  aforesaid  office  of 
paymaster  of  exchequer  bills,  that  allegation  was  the 
only  matter  of  importance  to  the  issue  between  the 
said  parties. 

5thly.  That  the  allegation  made  and  contained  in 
the  above-mentioned  deed  poll  bearing  date  5th  July 
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1 838.  1824,  namely,  that  the  said  plaintiff  had  resigned  his 
said  office  of  paymaster  of  exchequer  bills,  was  the 
fact,  and  the  only  fact  at  issue  between  the  said  parties 
for  the  consideration  of  the  said  jury. 

6thly.  That  as  no  evidence  whatever  had  been  given, 
or  even  attempted  to  be  given,  at  the  trial  of  the  said 
issue,  in  support  of  the  truth  of  the  allegation  con* 
tained  in  the  aforesaid  deed  poll  bearing  date  5th  July 
1824,  namely,  that  the  said  plaintiff  had  resigned  his 
said  office  of  paymaster  of  exchequer  bills,  the  said 
lord  chief  justice  ought  not  to  have  directed  the  said 
jury  to  find  a  verdict  for  the  said  defendant,  but  ought 
to  have  directed  the  said  jury  to  find  a  verdict  for  the 
said  plaintiff 

In  Hilary  term  the  exceptions  were  argued  at  great 
length  by  the  plaintiff  in  person,  and  by  Wightman  for 
the  defendant. 

Arguments  for  the  plaintiff. — First  exception.  The 
rehearsal  or  preamble  of  a  statute  is  a  good  mean 
to  find  out  the  meaning  of  the  statute,  and,  as  it 
were,  a  key  to  open  the  understanding  thereof  (a). 
Now  the  preamble  of  48  Geo.  3.  c.  1.  recites  the  ex- 
pediency  of  permanent  regulations  in  relation  to 
exchequer  bills;  and  shows  that  before  that  act  no 
permanent  regulations  were  established  relating  to 
making  out,  issuing,  and  paying  off  exchequer  bills, 
and  that  the  enactments  thereupon  made  were  to  be 
permanent.  Section  10  empowers  the  commissioners 
of  the  treasury  to  appoint  the  paymaster  or  pay- 
masters, but  confers  no  express  power  on  them  to 
revoke  or  determine,  at  pleasure  or  otherwise,  any  such 
appointment  to  be  made  by  them;  nor  are  there  any 
words  from  which  such  power  can  be  implied. 

(a)  1st  lust  79  Q. 
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Coupling  the  object  of  permanency  of  regulation  dis*  1833. 
closed  in  the  preamble,  with  the  absence  from  s.  10.  of 
power  of  revocation  of  appointments,  it  must  be  in- 
ferred, that  the  holders  of  the  office  of  paymaster  do 
not  hold  their  offices  during  pleasure  only,  but  during 
good  behaviour ;  per  Holt  C.  J.  in  Harcourt  v.  Fox  (a). 
An  indefinite  limitation  in  an  act  of  parliament  confers 
an  estate  for  life.  This  is  a  public  act,  and  passed  for 
public  benefit;  see  ss.  4.  11.  18.  and  19.  By  s.  10.  the 
commissioners  of  the  treasury  have  not  even  a  discre- 
tionary power  to  appoint  paymasters,  but  are  impera- 
tively called  on  to  do  so,  though  they  may  select  such 
persons  "  as  they  shall  think  fit  for  the  office."  In 
Rex  v.  Commissioner*  of  Flockwood  Inclosure  (6),  it 
is  laid  down,  that  the  words  sftall  and  may  are  im- 
perative when  the  clause  in  a  statute  is  for  tlie  public 
benefit.  The  words  of  s.  10.  "  from  time  to  time," 
were  necessary  to  enable  the  commissioners  to  appoint 
as  vacancies  might  happen,  and  cannot  be  construed  as 
words  of  limitation  of  the  estate  of  the  appointee.  In 
the  absence  then  of  any  power  to  revoke  an  appoint* 
ment,  and  of  any  words  of  limitation  whatever,  a  person 
appointed  a  paymaster  has  an  estate  for  life  in  his 
office,  defeasible  by  misbehaviour  only. 

Had  s.  10.  empowered  the  commissioners  of  the 
treasury  to  dismiss  a  paymaster  at  pleasure,  sect.  11. 
(which  expressly  ascertains  the  degree  of  controul  to 
be  exercised  by  them  over  him)  was  unnecessary.  But 
the  legislature  by  enacting  s.  1 1.  show  that  it  was  requi- 
site to  provide  that  sufficient  controul  which  had  not 

(•)  1  Show.  533.  Sec  per  Gregory  J.  id.  523.  and  per  Eyre  J.  id. 
5*0,  521. 

(6)  SChitt.  R.  $51.  He  alao  cited  Cora.  Dig.  Parliament  (It.  82)  j 
Res  v.  Barlow,  Salk.  609  ;  Rex  v.  Havering  atte  Bower,  5  B.  &  Aid.  691 ; 
Rex  t.  Mayor  of  Hattingi,  lD.&R.  148;  S  Atkyns,  166,  2.19;  7  B, 
&Cr.  *66;lM.&R.  81. 
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1833.  been  conferred  by  s.  10,  by  the  terms  of  which  section 
an  estate  for  life,  or  during  good  behaviour,  was  given. 
Some  construction  must  be  given  to  s.  11.  (a),  but  as  it 
gives  no  power  to  dismiss  at  pleasure,  that  authority 
qannot  be  inferred,  for  designatio  unius  per  some  est 
exclusio  alteriuM  (6).  Thus,  though  a  wife  convicted 
of  adultery  forfeits  her  dower  by  statute  13  Edw.  1. 
c.  34.  she  does  not  thereby  forfeit  her  jointure  be- 
cause not  so  expressed  in  the  statute  (c). 

This  is  not  a  penal  act  to  be  construed  strictly,  but 
a  remedial  one,  which  should  receive  a  liberal  inter- 
pretation^). Before  it  passed,  it  is  probable  that  the 
commissioners  of  the  treasury  for  the  time  being  ap- 
pointed these  paymasters.  Their  office  was  probably 
coeval  with  the  origin  of  exchequer  bills,  which  cer- 
tainly existed  in  1698,  Lane  v.  Cotton  (e).  The  pay- 
masters seem  to  have  been  part  of  "  the  several  officers 
of  the  receipt  of  exchequer,"  referred  to  in  s.  10  of 
48  Geo.  3.  c.  1.  Now  as  the  commissioners  of  the 
treasury  confessedly  hold  their  own  offices  at  pleasure 
only,  they  could  not,  before  this  act,  grant  a  greater 
estate  in  any  office  than  they  themselves  possessed; 
Saunders  v.  Owen  (/). 

The  act  48  G.  3.  was  passed  to  remedy  the  mischief 
of  this  precarious  tenure  of  the  paymasters,  and  to  esta- 
blish permanent  regulations  for  securing  their  existence. 
For  Lord  Holt  says,  in  liar  court  v.  Fox,  "  when  men 
hold  their  offices  for  life,  it  is  an  encouragement  for 
the  faithful  execution  of  their  duties.    It  is  then  also 

(a)  Sec  per  Holt  C.J.  1  Shower,  533. 

(6)  Co.  Lilt.  210.  (c)  3  Pcerc  Wms.  J76.  277. 

(d)  1  Bla,  C.  88;  3  Rep.  71  ;  Co.  Lit.  11.  42  ;  Johnet  v.  Johua,  3 
Dow,  15  ;  Atcheum  v.  Everitt,  Cow  p.  391 ;  Stamford  ▼.  Sinclair,  9  B. 
M.  376 ;  2  Biog.  193. 

(e)  1  Saik.  17 ;  1  Ld.  Rajra.  6*6 ;  Comjns  Rep.  100.  S.  C. 
(/)  t  Salk.  467. 
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they  acquire  knowledge  and  experience  in  their  em-  1833, 
pioyroents,  having  a  durable  and  fixed  estate  therein, 
and  not  being  liable  to  be  displaced  at  the  pleasure  of 
those  who  put  them  in.  And  the  grant  shall  be  con* 
strued  most  favourably  to  answer  the  intents  of  the 
law  makers,  whose  design  it  is  to  have  the  office  well 
supplied,  which  will  be  best  effected  when  the  officer 
has  an  estate  for  life."  The  paymasters  having  been 
selected  by  the  legislature  to  be  at  the  head  of  the  new 
office,  s.  10.  points  out  the  mode  by  which  they  are  to 
be  constituted,  which  would  not  have  been  requisite 
had  their  constitution  in  its  previous  nature  been  per- 
manent. That  section  is  strong  evidence  that  the 
legislature  was  dissatisfied  with  the  tenure  of  the 
office  as  it  then  existed,  and  contemplated  it  as  a 
mischief  to  be  remedied,  or  they  would  not  have 
enacted  that  paymasters  should  be  constituted  by  a 
new  mode  (a),  and  they  must  have  intended  that  such 
mode  should  supersede  the  whole  with  all  its  conse- 
quences. 

Then  as  to  the  remedy  intended  by  the  statute,  if  it 
had  been  intended  that  the  treasury  should  have  the 
power  of  revoking  their  appointments  at  pleasure,  the 
act  would  have  expressly  conferred  such  power,  and 
would  not  have  used  those  general  terms  which,  ac- 
cording to  all  the  authorities,  clearly  vests  an  estate  for 
life.  In  Hixon  v.  Oliver  (b)  it  is  said,  "  powers  must 
be  expressed,  not  implied,  and  are  construed  strictly.* 
In  Hex  v.  Loxdale  (c) "  where  persons,  as  justices,  com* 
missioners,  &c.  have  special  authority  by  statute,  they 
have  none  but  what  is  under  that  statute,  all  other  acts 
"being  void."    Now  in  a  variety  of  acts  in  pari  materia^ 

(a)  See  per  Lord  Holt,  Harcmtrt  v.  Fax,  1  &bqw.  633. 

(b)  3  Ves.  144. 
(e)  1  Burr.  445 ;  WooltUm  ▼  Wooltian,  Bla.  R.  383. 
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beginning  25  G.  3.  c.  10.  including  an  act  of  48  G.  3. 
c.  9.  and  coming  down  to  the  last  session,  the  power  to 
remove  at  pleasure  is  expressly  reserved  to  the  persons 
who  have  the  authority  to  appoint  (a).  This  act  then 
must  be  construed  with  reference  to  those  parallel 
enactments!  which  afford  the  inference,  that  had  the 
intention  of  the  legislature  been  that  the  tenure  of  the 
paymaster's  office  should  be  during  pleasure,  and  not 
during  good  behaviour,  express  terms  would  have  been 
inserted  for  that  purpose  in  this  as  well  as  in  those  other 
acts. 


(a)  The  plaintiff  here  cited  79  different  acts  of  parliament,  vis. :— • 
25  G.  3.  c.  10.  i.  7.-26  G.  3.  c.  57.  s.  14.— 26  G.  3.  c.  101.  s.  5— 

38  G.  3.  c.  86.  i.  4.  —  39  G.  3.  c.  13.  s.  117.— 39  G.  3.  c.  SI.  5.  8.— 

42  G.  3.  c.  116.  s*  75.  —  43  G.  3.  c.  21.  ss.  2.  4.  5.  —  43  G.  3.  c.  1 19. 

as.  1.  5-  6.  7  .—  46  G.  3.  c.  101.  •.  6.-46  G.  3.  c.  106.  s.  2.-47  G.  3. 

c.  12.  s.  1.  —  48  G.  3.  c.  9.  —  49  G.  3.  c.  190.  a.  74.  —  50  G.  3.  c,  43. 

».  1J. — 5d  G.  3.  c.  72.  s.  1.— 50  G.  3.  c.  103.  ss.  27.  45.— 51  G.  3.  c.15. 

ss.  5.  7.— 51  G.  3.  c.  35.—  51  G.  3.  c.  7J.  f.  2.-52  G.  3.  c.  44.  ss.  1. 

4.  9.  —  56  G.  3.  c.  63.  s.  6.  —  52  G.  3.  c.  134.  s.  2.  —53  G.  3.  c.  107. 

ss.  1. 4.-53  G.  3.  c.  116.  s.  1.— 53  G.  3.  c.  121.  s.  6.-54  G.  3.  c.114. 

ss.  3. 12.  —  54  G.  3.  c.  131.  is.  1.  6.  —  54  G.  3.  c.  157.  ss.  2.  3.  8.  — 

55  G.  3.  c.  1.  ss.  1.  7.-55  G.  3.  c.  42.  1. 10.-55  G.  3.  c.  81.-55  G.  3. 

c.  107.  ss.  1.  4.—  55  G.  3.  c.  13.  m.  6.  8.  —  55  G.  3.  c.  190.— 55  G.  S. 

c.  191.  ss.  1.  2.-56  G.  3.  c.  56.-56  G.  3.  c.  62.  a.  1.— 56  G.  3.  c.  84. 

s.  1.— 56  G.  3.  c.  128.  s.  9.-57  G.  3.  c.  34.  ss.  6.  8.-57  G.  3.  c.  107. 

s.  7.  —  58  G.  3.  c.  20.  ss.  2.  21.  22.  —  58  G.  3.  c.  61.  s.  1.  —  58  G.  3. 

c.  72.  ss.  1.  2.  4.  23.  —  58  G.  3.  c.  100.  ss.  1.  6.-59  G.  3.  c.  98.  a.  11. 

—59  G.  3.  c.  120.  s.  1.  —  59  G.  3.  c.  135.  —  1  G.  4.  c.  39.  ss.  1.  4.— 

1  G.  4.  c.  49.  s.  1.  —  1  G.  4.  c.  69.  s.  6.  —  1  G.  4.  c.  112.  ss.  2.  5.  25. 

—  1  G.  4.  c.  113.  —  1&2  G.  4.  c.  57.  s.8.  —  3  G.  4.  c.  100.  s.  17.— 

4  G.  4.  c.  23.  sa.  1.  5. —  4  G.  4.  c.  90.  ss.  4.  9.-4  G.  4.  c.  97.  s.  5.-*- 

5  G.  4.  c.  67.  s.  2.  —  5  G.  4.  c.  82.  ss.  1.  2.  — 5  G.  4.  c.  92.  a.  8.—* 

6  G.  4.  c.  106.  ss.  2.  4.  7.-6  G.  4.  c.  122.— 7  G.  4.  c.  62.  s.  2.-7  &  8 
G.  4.  c.  55.  ss.  1.  4.—  7 &  8  G.  4.  c.  55.  ss.  2.  8.  —  7  &  8  G.  4.  c.  58. 
s.  8.  —  7  &  8  G.  4.  c.  65.  s.  4.  —  9  G.4.  c.  41.  s.7.  —  10  G.  4.  c.  44. 
as.  1. 10.— 10  G.  4.  c.  50.  ss.  12. 18.  — 11  G.  4.  &  1  W.  4.  c.  14.  a.  10. 

—  11  G.  4.  &  1  W.  4.  c.  27.  s.  15.  —  1  W.  4.  c.  8.  ss.  1.  2.  S.  —  1  &  2 
IT.  4.  c.  17.  at.  1.  3.-3  W.  4.  c.  113.  s.  19. 
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Second  exception.    First,  assuming  the  treasury  to       1833. 
have  power  by  48  G.  3.  c.  1.  to  revoke  and  determine 
at  pleasure  the  appointment  of  paymaster  of  exchequer 
bills,  they  could  not  exercise  that  power  in  the  plain- 
tiff's instance,  no  such  power  being  reserved  to  them 
in  the  deed  poll  by  which  he  was  appointed ;  and 
secondly,  there  not  being  any  limitation  of  estate  ex- 
pressed in  that  deed  poll,  a  freehold  in  the  office  of 
paymaster  passed  to  the  plaintiff  by  the  delivery  there- 
of.   This  is  a  deed  poll  not  executed  by  the  king,  and 
therefore  not  to  be  construed  by  the  law  applicable  to 
royal  grants.    Now  the  Year  Book  17  Edw.  3.  45.  a. 
cited  in  the  case  of  the  Dean  and  Chapter  of  Femes  (a) 
is,  if  a  common  person  grant  a  rent  or  other  thing 
which  lies  in  grant  only,  without  limitation  of  any 
estate  by  delivery  of  the  deed  only,  a  freehold  passes. 
Then,  though  by  48  G.  3.  c.  1.  the  commissioners  of 
the  treasury  are  empowered  "  by  writing  under  their 
hands,"  to  appoint  such  persons  as  they  shall  think  fit 
to  be  paymasters,  they  are  warranted  by  that  act  in 
the  additional  act  of  sealing,  which  cannot  affect  the 
validity  of  the  instrument  or  make  it  less  a  writing 
under  their  hands.  It  is  laid  down  in  4  Cruise's  Digest, 
p.  236,  that  "  if  a  power  be  given  generally,  without 
any  restriction  as  to  the  nature  of  the  instrument  by 
which  it  is  to  be  executed,  or  if  words  of  a  general 
nature  only,  such  as  writing  or  instrument,  be  inserted, 
it  may,  in  such  case,  be  executed  by  deed."    And  in 
page  40,  treating  of  the  statute  of  frauds,  whereby 
'  writing  under  hand'  is  expressly  stated  as  the  requi- 
site for  giving  effect  to  agreements,  he  says,  "  It  was 
formerly  held  that  an  agreement  must  be  sealed  as  well 
as  signed,  otherwise  it  would  only  be  considered  as  a 

(a)  Daviei's  Reports,  45;  Co,  Lit.  9  a. 
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1 833.  parol  agreement,  and  that  the  writing  was  only  evidence 
of  it.  But  this  was  altered,  and  signing  being  the 
only  thing  required  by  the  statute,  was  deemed  suffi- 
cient." The  instrument  of  appointment  then  standing 
as  a  good  execution  by  deed  poll  of  the  power  vested 
in  the  treasury,  in  its  terms  it  closely  follows  the  act, 
containing  no  limitation  of  estate  in  the  office  it  confers, 
"  and  no  power  of  revocation.  Now  W or  roll  v.  Jacob  (a) 
distinctly  lays  down  that  a  deed  executed  according  to 
a  power  and  containing  no  clause  for  power  to  revoke, 
cannot  be  revoked,  though  the  original  power  con- 
tained such  a  clause.  So  that  had  48  G-  8.  c.  1.  con- 
ferred on  the  treasury  an  express  power  to  revoke 
the  plaintiff's  appointment  of  paymaster,  they  could 
not  revoke  it  as  made  by  deed,  unless  in  that  appoint- 
ment they  had  reserved  a  power  so  to  revoke  it.  Then 
the  plaintiff  had  a  freehold  in  the  office  during  good 
behaviour. 

Third  exception.  Admitting  the  plaintiff's  appoint- 
ment to  be  during  pleasure,  the  defendant's  deed  of 
5  July  1824,  does  not  operate  as  a  revocation  of  the 
plaintiff's  deed  of  appointment  of  SI  June  1811,  for  it 
contains  no  clause  expressly  '  revoking'  the  plaintiff's 
appointment ;  and  though  it  contains  a  clause  determin- 
ing his  interest,  viz.  alleging  that  the  plaintiff  had 
resigned,  that  allegation  should  have  been  shown  to  be 
true  in  fact,  particularly  where  the  defendant's  deed  of 
appointment  containing  it  was  the  only  evidence  of 
title  produced  by  him.  Without  such  proof  it  must  be 
•taken  to  be  fake. 

Fourth  exception.  The  only  matter  of  importance 
for  the  jury  was,  whether  the  plaintiff  had  in  feet 
resigned  or  not*  though  it  was  left  to  them  as  of  no 
consequence.    The  deed  poll  of  5  July  1824,  appoint- 

(<0  3  Mcilf .  R.  S56. 


in  the  Third  Year  of  WILLIAM  IV.  «» 

ing  the  defendant  must  be  construed  most  strongly  1835. 
against  the  grantors,  Browning  v.  Beeston  (a),  LiU. 
s.  370;  and  estops  them  from  averring  "  any  thing  in 
contradiction  to  what  they  have  so  solemnly  and  deli- 
berately avowed;  Co.  Lit.  35%  a,  Rees  v.  Lloyd  (b). 
Its  recital,  therefore,  of  the  plaintiff's  resignation  not 
having  been  proved,  the  defendant  cannot  set  up  any 
other  right  in  them  upon  which  to  found  their  grant  of 
the  office  to  him. 

Fifth  exception.  Actual  resignation  of  the  plaintiff 
was  the  material  question  for  the  jury,  for  if  it  was  not 
true,  the  office  was  full.  In  Dyer  (c),  it  is  laid  down, 
that  if  a  man  grant  that  to  one  which  he  hath  before 
granted  to  another  for  the  like  term,  the  second  grant 
will  be  void. 

Sixth  exception.  The  lord  chief  justice  should  have 
directed  a  verdict  for  the  plaintiff  for  the  salary  and 
emoluments  received  by  the  defendant,  while  acting  as 
paymaster  in  room  of  the  plaintiff. 

Arguments  for  the  defendant* — First,  had  the  trea- 
sury power  to  revoke  the  plaintiff's  appointment  of 
paymaster?  And  secondly,  if  they  have,  have  they 
so  revoked  it?  which  may  involve  the  question,  whe* 
ther  the  action  for  money  had  and  received  can  be 
maintained.  The  first  question  turns  entirely  on  the 
10th  section  of  48  G.  8.  c.  1.  which  provides  that 
the  commissioners  of  the  treasury  shall  and  may 
from  time  to  time,  by  writing  under  their  hands, 
constitute  and  appoint  such  person  or  persons  as 
they  shall  think  fit  to  be  the  paymaster  or  pay- 
masters, and  shall  and  may  appoint  a  comptroller, 
and  such  other  officers  and  clerks  as  they  shall 
deem  necessary  &c.    Thus  they  .might  appoint  more. 

(a)  Plowd.  134.  (ft)  Wrgfettr.  123,  citing  Roll.  Ab.  172. 

(c)  25 ;  and  see  1  Swaust.  R.  106. 113;  S  Lerini,  213. 


524  CASES  in  EASTER  TERM 

1838.  or  less  persons, -as  tbe  occasions  of  a  larger  or  smaller 
issue  of  exchequer  bills  might  require.  Saunders  v. 
Owen  (a)  is  in  favour  of  the  defendant,  for  the  court 
said,  he  that  has  an  office  at  will  cannot  make  a  grant 
for  life,  because  there  is  no  original  estate  sufficient  to 
bear  it,  and  it  would  have  been  startling  if  the  commis- 
sioners of  the  treasury,  who  hold  during  pleasure, 
could  hare  appointed  to  freehold  offices  for  life.  Were 
that  so,  then  if  ten  paymasters  were  appointed  for  a 
particular  emergency,  they  would  all  be  in  for  life,  irre- 
movably,  though  three  might  be  sufficient  for  ordinary 
periods.  If,  as  contended,  the  act  being  for  the  public 
benefit  and  security,  is  therefore  to  receive  a  liberal 
interpretation,  it  cannot  be  held  to  have  contemplated 
the  establishment  of  paymasters  for  life,  each  of  them 
having  in  passing  a  control  of  the  public  treasure  to  a 
considerable  amount.  For  exclusive  of  that  incon- 
venience, the  plaintiff  has  not  shown  bow  a  paymaster 
may  be  removed  for  misconduct.  The  treasury  then 
must  have  been  necessarily  intended  to  possess  a  discre- 
tionary power  to  remove  and  reappoint  at  discretion,  or 
the  words  "  from  time  to  time"  would  be  superfluous* 
The  clauses  cited  from  other  statutes,  and  conferring 
an  express  power  of  removal,  are  there  used  only  ex 
abundanti  cautcld. 

By  section  12,  the  paymasters  are  to  have  such  sala- 
ries, rewards  and  allowances  as  the  "  commissioners  of 
the  treasury  for  the  time  being  shall  think  fit."  If 
tbey  can  alter  and  reduce  the  salaries  so  as  to  render 
the  supposed  life  estate  of  no  value,  it  would  be  palpa- 
bly inconsistent  if  they  could  not  remove  the  officer* 
[Lord  Lyndhurst  C.  B.  Do  you  say  that  section  IS. 
empowers  the  treasury  to  reduce  the  salary  of  any 
particular  officer?]    Nothing  in  the  act  prevents  them 

<•)  t  S»lk.  467. 
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from  so  doing,  and  assigning  to  each  officer  a  peculiar  1833. 
duty  and  a  separate  reward,  according  to  the  amount 
of  duties  performed  by  him.  The  existence  of  that 
discretion  is  clear,  it  is  for  the  benefit  of  the  public, 
and  is  incompatible  with  a  want  of  power  to  dis- 
miss the  officer.  But  the  instrument  of  appointment 
of  the  plaintiff  is  not  a  deed  poll,  but  a  writing  under 
seal,  like  an  award,  and  if  it  was  such  a  deed,  still  the 
treasury  acting  as  public  officers  pursuant  to  a  statute, 
could  not  grant  a  greater  estate  than  the  statute  autho- 
rized them  to  do.  So  that  if  they  have  made  a  deed 
creating  an  estate  for  life,  it  would  be  void  for  want  of 
adequate  power  in  them  to  grant  it. 

Secondly,  assuming  that  the  plaintiff  held  office 
during  the  pleasure  of  the  commissioners  of  the  trea- 
sury, have  they  revoked  the  plaintiffs  appointment  by 
their  appointment  of  5  July  1824?  By  the  evidence 
it  appears  that  there  have  always  been  three  paymas- 
ters, and  only  three.  It  is  inconsistent  with  the  terms 
of  the  recital  and  grant  in  this  deed  to  suppose  that 
the  treasury  intended  to  appoint  the  defendant  a  fourth 
paymaster,  and  it  is  clear  that  the  defendant  was  ap- 
pointed by  them  in  the  room  of  the  plaintiff,  to  act  as 
paymaster  of  all  the  exchequer  bills  with  the  same  two 
persons  who  had  been  previously  appointed  to  act  with 
the  plaintiff  as  such.  That  appointment  of  the  defend- 
ant to  the  office  before  granted  to  the  plaintiff,  and  the 
fresh  grant  of  the  salaries  to  the  defendant,  and  the 
other  two,  is  inconsistent  with  the  previous  grant  to 
the  plaintiff,  and  a  virtual  revocation  of  it.  In  the  same 
way  the  estate  conferred  by  a  demise  at  will,  would  be 
revoked  by  a  demise  to  a  new  tenant. 

It  is  next  said  thaf  the  recital  of  the  fact  of  the 
plaintiffs  resignation  in  the  appointment  of  the  de- 
fendant, imposed  on  him  the  necessity  of  showing  that 
the  plaintiff  had  resigned;  and  that  the  defect  of  such 
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1888.  proof  rendered  the  defendant's  appointment  invalid. 
But  if  the  treasury  could  remove  and  reappoint  at 
pleasure,  their  grant  to  the  defendant  would  be  gene- 
rally valid,  whether  the  grantor  assigned  a  true  or  false 
reason,  or  no  reason  for  making  it.  [Alderson  J.  If 
the  right  to  appoint  the  defendant  depended  on  the 
recital  of  the  fact  of  resignation  or  removal,  that  might 
be  otherwise*  Lord  Lyndhurst  C.  B.  There  appear 
to  be  no  duties  except  such  as  are  to  be  performed  by 
these  three  persons.] 

Then,  on  these  exceptions,  the  plaintiff  had  no 
right  to  maintain  an  action  for  the  salary  and  emolu- 
ments of  the  office  held  by  the  defendant,  as  for  money 
had  and  received  by  the  defendant  to  his  use;  for  even 
if  the  treasury  had  not  power  to  revoke,  and  have  not 
revoked  the  plaintiff's  appointment,  the  office  con- 
ferred by  them  on  the  defendant  cannot  have  been 
that  of  the  plaintiff.  He  would  remain  entitled  to  it, 
and  to  his  salary  &c.  accordingly,  but  the  salary  &c 
received  by  the  defendant  would  be  that  of  his  own 
independent  office,  as  fourth  paymaster*  [Lord  Lynd- 
hursi  C.  B.  If  the  defendant's  office  is  a  separate  one, 
his  appointment  to  it  cannot  be  a  revocation  of  that  of 
the  plaintiff;  but  if  the  defendant's  is  not  a  separate 
office,  his  appointment  will  be  such  a  revocation.] 

Reply  by  the  plaintiff. — Though  a  custos  rotulo- 
rum,  like  the  commissioners  of  the  treasury,  is  re- 
movable at  pleasure,  yet  Harcourt  v.  Fox  (a)  shows 
that  a  clerk  of  the  peace  appointed  by  a  custos,  holds 
tl^at  office  for  life,  whether  the  latter  is  removed  or 
not.  Howard  v.  Wood(b)f  Martynv.  Hind{c)f  and 
Trelawny  v.  Bishop  of  Winchester  (d),  show  that 
money  had  and  received  lies  for  the  profits  of  an 

0)  1  Show.  534.  (6)  t  Show.  21. 

(«)  Cowp.457.  (d)  1  Burr. 1 19. 
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office  taken  under  a  claim  of  right.  But  the  de-  1883, 
fendant  cannot  object  to  the  form  of  action,  as  the 
exceptions  are  the  plaintiff1*.  [Bay ley  B.  You  pray 
to  have  the  judgment  for  the  defendant  reverted, 
and  also  to  have  a  verdict  entered  for  the  plaintiff* 
Now  Vines  v.  Corporation  of  Reading  (a),  shows  that 
on  a  bill  of  exceptions  a  court  of  error  may  look  to 
the  whole  evidence  on  both  sides,  to  see  whether  the 
verdict  was  sustained  by  the  evidence.] 

Cur.  adv.  vult. 

« 

The  judgment  of  the  court  was  now  delivered  by 
Tindal  C.  J, — This  case  comes  before  us  from  the 
court  of  King's  Bench,  and  the  questions  raised  upon 
the  record  arise  upon  a  bill  of  exceptions  tendered  by 
the  plaintiff  below,  who  is  also  the  plaintiff  in  error,  to 
the  directions  given  to  the  jury  on  the  trial  of  the 
cause  by  the  late  Lord  Tenterden,  then  chief  justice 
of  the  court  of  King's  Bench.  The  plaintiff,  at  the 
trial  of  the  cause,  took  five  exceptions  to  the  directions 
given  by  the  chief  justice  to  the  jury,  of  which  the  first 
was  in  substance  this,  that,  by  the  legal  construction  of 
the  several  clauses  of  the  statute  48  G.  3.  c.  1.  the 
tenure  of  the  office  of  one  of  the  paymasters  of  exche- 
quer bills  is  not,  as  was  stated  by  the  chief  justice  to 
the  jury,  "  during  pleasure  only,"  but  a  tenure  "  during 
good  behaviour."  Upon  this,  the  first  exception,  and 
by  far  the  most  important,  as  the  answer  to  all  the 
other  exceptions  appears  to  depend  on  this  point,  we 
are  all  of  opinion,  that,  according  to  the  legal  construc- 
tion of  the  statute  above  referred  to,  the  tenure  of  the 
office  of  a  paymaster  of  exchequer  bills,  is  a  tenure 
during  pleasure  only,  and  not  during  good  behaviour, 
or  (which  is  the  same  in  contemplation  of  law)  for  the 
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1833.  Hfe  °f  the  grantee.  As  the  office  of  a  paymaster  of 
exchequer  bills  is  not  an  antient  common  law  office,  of 
which  the  duration  and  the  appointment  are  governed 
Latham,  by  antient  usage,  but  is  an  office  of  modern  origin,  and 
not  made  the  subject  of  legislative  enactment  until  the 
statute  above  referred  to,  the  question  as  to  its  dura- 
tion and  tenure  is  no  other  than  an  inquiry  into  the 
meaning  and  intention  of  the  statute  itself.  And  look- 
ing to  the  object  of  the  act,  the  language  of  the  act, 
and  the  various  provisions  contained  in  it,  we  think 
the  meaning  and  intention  of  the  legislature  was,  that 
the  appointment  should  be  during  pleasure  only,  and 
not  during  the  life  of  the  grantee.  The  object  of  the 
new  provision  appears  with  sufficient  certainty  by  the 
preamble  to  the  10th  section :  "  Whereas,  by  reason 
of  the  multiplicity  of  payments  which  may  be  to  be 
made  in  paying  off  exchequer  bills,  it  may  be  difficult, 
if  not  impossible,  that  every  payment  should  be  made 
by  the  several  officers  of  the  receipt  of  the  exchequer; 
therefore,  and  to  the  end  the  exchequer  may  regularly 
be  discharged  of  all  the  monies  required  by  any  act  to 
be  applied  for  paying  off  any  exchequer  bills  and  other 
charges  attending  the  same,  be  it  enacted,  &c."  The 
object  therefore  expressed  by  the  legislature  in  this 
preamble  was,  to  secure  the  due  and  regular  payment 
of  the  exchequer  bills  from  time  to  time  directed  to  be 
paid  off,  by  giving  new  and  additional  assistance  to  the 
officers  of  the  receipt  of  the  exchequer  whenever  such 
assistance  should  be  necessary.  The  assistance  con- 
templated by  the  act  was  necessarily  uncertain,  both  in 
its  extent  and  its  duration.  The  issue  of  exchequer 
bills  might  at  one  time,  and  under  one  state  of  circum- 
stances, be  much  larger  than  at  another ;  it  might  be 
large  in  time  of  war,  inconsiderable  in  time  of  peace; 
and  consequently  the  regular  discharge  of  the  exche- 
quer of  all  monies  applied  to  the  payment  of  exchequer 
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bills  might  require  at  one  time  a  greater  and  at  another  1838. 
a  smaller  number  of  officers.  Any  given  number  of 
officers,  therefore,  however  well  adapted  to  the  exi- 
gencies of  the  public  at  the  time  of  their  appointment, 
might  be  insufficient  for  the  dispatch  of  business,  or 
might  be  unnecessarily  large  at  a  subsequent  period. 
Indeed,  it  is  withiil  the  reach  of  possibility,  that  all  the 
exchequer  bills  might  be  paid  off,  and  no  issue  of  any 
new  bills  take  place;  in  which  case,  the  officers  of  the 
receipt  of  the  exchequer  would  stand  in  need  of  no 
assistance  whatever.  The  object,  therefore,  of  the  act 
could  not  be  that  any  certain,  definite  number  of  pay- 
masters and  other  officers  .should  be  permanently  ap- 
pointed ;  but  that  there  should  at  all  times  be  a  number 
adequate  and  sufficient  for  the  regular  payment  of  the 
bills  which  might  be  outstanding  at  any  particular  time. 
The  language  of  the  enacting  part  of  the  section  leads 
to  the  same  conclusion.  It  is  enacted  that  the  com* 
missioners  of  the  treasury  "  shall  and  may"  (which,  for 
this  purpose,  may  be  taken  to  be  compulsory  on  them,) 
"  from  time  to  time,  by  writing  under  their  hands,  con** 
stitute  and  appoint  such  person  and  persons  as  they 
shall  think  fit  to  be  the  paymaster  or  paymasters,  and 
shall  and  may  appoint  a  comptroller  and  such  other 
officers  and  clerks  as  they  shall  deem  necessary,"  to 
pay  off  the  exchequer  bills  in  the  particular  manner 
stated  in  the  10th  section  of  the  statute.  The  enacting 
words  of  the  clause,  therefore,  are  equally  free  from 
any  restriction  as  to  the  number  of  paymasters  or 
other  officers.  Under  these  words,  it  might  perhaps 
be  contended  that  they  could  appoint  but  one  comp- 
troller, as  only  one  appears  to  be  mentioned;  but  they 
might  at  all  events  appoint  as  few  or  as  many  paymas- 
ters and  other  officers  and  clerks,  as  the  exigency  of 
the  public  service  might  require.    They  might  begin 

• 

with  appointing  one  paymaster  only,  if  they  thought 
vol..  hi.  M  If 
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1833.  OM  P*7BH»ter  and  the  clerks  and  officers  under  bin 
v^^«W  sufficient  at  first;  and  when  need  required  they  might 
Smyth  appoint  another  paymaster,  and  so  oft,  from  time  to 
Latham,  time,  until  there  were  as  many  as  they  thought  neces- 
sary. Such  is  the  obvious  and  necessary  construction 
of  the  enacting  words  of  this  section.  The  object, 
therefbrey  of  the  legislature  manifestly  being  that  of 
providing  new  officers  in  aid  of  the  old  oficers  of  the 
receipt  of  the  exchequer,  uncertain  in  number,  but 
adequate  at  aH  times  to  the  discharge  of  duties  varying 
in  their  extent  and  demand  of  labour,  unless  the  con- 
struction be  adopted  that  the  appointment  shall  be 
during  pleasure  only,  such  object  cannot  be  completely 
attained;  for,  if  the  appointment  n  necessarily  during 
good  behaviour,  that  is,  for  life,  the  commissioners  of 
the  treasury  might  indeed  always,  increase  the  number 
when  the  service  of  the  public  demanded  more;  but 
they  could  never  reduce  the  number,  when,  from  new 
circumstances,  it  became  greater  than  the  performance 
of  the  public  service  required.  It  is  therefore  upoA 
the  principle  that  the  object  of  the  act  cannot  be  com* 
pietely  carried  into  effect,  if  the  commissioners  of  the 
treasury  have  only  a  power  to  appoint,  but  no  power 
to  remove,  that  we  hold  the  construction  of  the  act  to 
be,  that  the  power  to  appoint,  is  a  power  to  appoint 
during  pleasure  only,  and  not  for  life.  Again,  the 
power  given  to  the  commissioners  of  appointing  pay- 
masters is  expressed  in  the  enacting  part  of  the  10th 
section  in  precisely  the  same  language  as  that  which 
authorises  them  to  appoint  "  such  other  officers  and 
clerks  as  they  shall  deem  necessary."  The  same 
words  in  the  same  sentence  must  receive  the  same  con- 

■ 

struction ;  but  it  would  surely  be  an  unreasonable  con- 
struction of  the  clause  to  say,  that  all  ttie  officers  and 
clerks  appointed  to  assist  the  paymasters  had  a  free- 
hold interest  in  their  office,  and  were  not  removable  at  the 
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pleasure  of  the  commissioners.  The  provisions  con- 
tained in  the  12th  section  of  the  act  appear  to  us  to 
lead  to  the  same  conclusion.  By  that  section,  the  pay- 
masters are  to  have  and  receive  for  their  services  such 
salaries,  rewards,  and  allowances,  as  the  commissioners 
of  the  treasury  for  the  time  being  shall  judge  to  be 
reasonable,  and  shall  direct  to  be  allowed  to  them. 
The  general  terms  of  this  provision  include  an  autho- 
rity to  diminish  or  to  increase  from  time  to  time  the 
salaries  of  the  paymasters  just  as  the  nature  of  their 
services  deserve.  The  commissioners,  therefore,  under 
this  section,  might  undoubtedly  reduce  the  salary  to  a 
nominal  sum,  if  the  duties  of  the  office  should  become 
merely  nominal.  But  it  is  surely  much  more  consistent 
with  the  general  object  of  the  act,  that  they  may  alto- 
gether dispense  with  the  officers  themselves  when  they 
think  them  no  longer  of  use,  that  is,  that  they  should 
have  the  power  of  removing  them  at  pleasure,  thafi 
that  the  officers  should  continue  to  hold  their  offices 
for  life,  without  any  real  salary,  and  without  any  duty 
to  perform;  for  it  would  seem  to  be  an  unreasonable 
construction  of  the  act,  to  hold,  that  if  ten  paymasters 
had  been  appointed  when  ten  were  necessary,  and  from 
a  change  of  circumstances  one  alone  was  sufficient  to 
perform  all  the  duties,  yet  that  the  commissioners  of 
the  treasury  have  no  power  of  removing  the  nine,  but 
must  still  retain  the  full  number,  at  a  tenth  part  of  the 
salary  to  each.  We  think,  therefore,  that  the  meaning 
and  intention  of  the  statute  was,  and  consequently 
that  the  necessary  construction  of  it  must  be,  that  the 
office  so  newly  created  was  to  be  determinable  at  plea- 
sure, and  was  not  an  office  for  life.  It  is  objected, 
however,  by  the  plaintiff  in  error,  that  the  general 
preamble  to  the  act  contemplates  the  establishment 
for  the  first  time  of  permanent  regulations  for  the 
j,  issuing,  and  paying  off  exchequer  bills ;  and 
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1833.  it  is  contended  that  the  commissioners  of  the  treasury 
have  consequently  only  a  power  to  select  proper  persons, 
not  a  power  to  displace  or  remove  them.  But  we  think 
this  consequence  does  not  necessarily  follow.  It  may 
be  true  that  the  commissioners  of  the  treasury  for 
the  time  being  have  under  the  act  a  permanent  power 
of  selecting  paymasters  and  other  officers,  and  of  making 
regulations;  but  it  does  not  follow  that  the  office  itself 
of  paymaster  should  be  on  that  account  permanent 
during  the  life  of  the  appointee.  The  regulations 
established  under  the  act  for  the  paying  off  exchequer 
bills,  will  be  just  as  permanent,  whether  the  commis- 
sioners have  the  power  to  appoint  paymasters  for  life, 
or  during  pleasure  only.  All  that  the  statute  contem- 
plates is  the  permanency  of  the  office,  notwithstanding 
the  change  by  the  appointment  of  new  sets  of  commis- 
sioners of  the  treasury;  not  the  permanency  of  the 
office  in  a  particular  individual,  or  that  the  regulations 
which  have  been  once  made  should  be  considered  un- 
alterable. 

It  is  further  objected,  that  by  the  11th  section,  the 
paymasters  are  made  subject  to  such  rules  and  regula- 
tions as  to  the  performance  of  the  duties  of  their  office 
as  the  commissioners  shall  think  fit  or  reasonable  to 
establish  for  the  better  execution  of  the  act  and  the 
satisfaction  of  the  proprietors;  and  it  is  contended  that 
such  provisions  would  be  altogether  unnecessary  if  the 
commissioners  have  the  power  of  dismissal,  or  if  the 
appointment  were  during  pleasure  only.  If,  indeed, 
acts  of  parliament  never  contained  any  thing  but  what 
was  strictly  necessary,  this  argument  might  be  entitled 
to  some  weight;  but  if  the  necessary  inference  to  be 
drawn  from  the  other  part  of  the  act  is,  as  we  conceive 
it  to  be,  that  the  commissioners  can  appoint  during 
pleasure  only,  then  this  provision,  even  though  in 
strictness  unnecessary,  must  be  considered  as  introduced 
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pro  major*  canield  only*  But  we  think  this  clause  is 
not  without  its  use,  even  though  the  office  of  paymas- 
ter should  be  held  to  be  an  office  during  pleasure ;  for, 
under  it,  the  commissioners  of  the  treasury  would  have 
power  to  make  regulations  to  bind  successive  paymas- 
ters once  for  all,  instead  of  making  them  de  novo  upon 
each  new  appointment. 

It  is  then  argued,  that  as  no  mention  is  made  in  this 
section  of  the  power  of  dismissal,  it  must  be  considered 
that  none  such  exists.  The  answer  to  this  argument 
appears  to  be,  that  the  clause  only  refers  to  the  duty 
of  the  officer,  whilst  he  continues  such  officer,  and  such 
particulars  only  are  mentioned  as  equally  relate  to  the 
duties  of  the  office,  whether  it  be  for  life  or  during 
pleasure;  the  clause  being  framed  with  reference  to 
the  duties  of  the  office,  not  to  the  duration  of  it. 
Upon  the  whole,  therefore,  that  clause  seems  to  leave 
the  question  where  it  was  before. 

It  is  further  objected  that  the  statute  is  remedial, 
and  is  therefore  to  be  construed  liberally;  that  one  of 
the  mischiefs  intended  to  be  remedied  was,  the  want 
of  permanency  of  the  office  of  paymaster,  which  before 
the  passing  of  the  act  was  at  pleasure  only,  being 
limited  in  duration  to  the  continuance  in  office  of  the 
commissioners  of  the  treasury,  by  whom  such  appoint- 
ment was  made.  It  may  be  granted  that  one  object 
of  the  act  was,  to  make  the  office  permanent;  but  if 
the  officer  continues  to  hold  his  office  (as  undoubtedly 
he  now  will)  notwithstanding  the  change  of  the  com* 
missioners  of  the  treasury,  that  object  is  equally 
answered,  whether  the  office  itself  be  for  life  or  during 
pleasure  only.  But  then  it  is  argued  that  the  appoint- 
ment for  life  is  the  only,  or,  at  all  events,  the  best  mode 
by  which  the  persons  appointed  can  be  expected  to 
become  qualified  to  perform  the  duties  of  the  office. 
It  may  be,  however,  at  least  doubtful  whether  such 
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1888.  conclusion  is  just,  when  applied  to  an  office  which  is 
merely  ministerial,  and  not  in  its  nature  demanding  any 
very  great  extent  of  experience  or  ability,  but  depend- 
ing for  its  discharge  in  a  more  especial  manner  on  the 
industry,  assiduity,  and  integrity  of  the  officer.  Lastly, 
it  is  argued  that  if  the  terms  of  this  statute  be  doubtful, 
it  ought  to  be  construed  by  analogy  to  various  other 
statutes  cited  on  the  part  of  the  plaintiff,  in  which  a 
similar  provision  as  to  the  appointment  of  officers  has 
been  made ;  and  in  all  of  which  it  is  urged,  that  when- 
ever it  is  intended  there  should  be  a  power  of  revoca- 
tion or  dismissal,  such  power  is  expressly  reserved  by 
the  act,  or  the  appointment  itself  is  directed  to  be 
made  during  pleasure  only.  This  kind  of  argument  is 
well  founded  only  in  those  cases  where  the  construc- 
tion of  the  statute  is  doubtful  or  obscure:  but  in  the 
present  case,  we  think  the  construction  of  this  statute, 
for  the  reasons  before  given,  is  dear  and  unambiguous* 
Where,  however,  such  powers  of  revocation  or  dismis- 
sal are  expressly  given  by  any  act  in  which  the  neces- 
sary object  of  the  act  itself  implies,  as  here,  that  the 
officer  shall  be  appointed  during  pleasure  only,  we 
think,  in  such  cases,  the  insertion  of  the  power  of  dis- 
missal, or  of  the  clause  that  the  appointment  is  held 
during  pleasure  only,  must  be  referred  to  the  principle 
before  adverted  to,  w*.  that  the  provision  is  inserted 
ex  abundanti  m&pro  majori  eanteld  only. 

As  we  think,  for  the  reasons  above  given,  the  first  ex- 
ception must  be  overruled,  those  exceptions  which  follow 
will  require  less  discussion;  for  as  to  the  second  excep- 
tion, *i*.  that  upon  legal  construction  of  what  is  called 
the  deed  poll,  by  which  the  plaintiff  was  appointed,  he 
had  a  freehold  in  his  office,  the  first  observation  which 
arises  is,  that  the  instrument  is  no  deed  at  all.  The 
mere  annexation  of  a  seal  will  not  make  an  instrument 
a  deed,  which  is  not  a  deed  in  its  own  nature;    An 
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award  by  an  arbitrator,  although  under  seal,  does  not       1888. 
thereby  become  a  deed.    And,  in  the  present  case, 
where  the  commissioners  have  merely  a  statutory  power       ~~«.' 
to  constitute  paymasters  "  by  writing  under  their  hands,**      Iatha*. 
the  annexation  of  a  seal  without  the  requisition  or  au- 
thority of  the  statute,  will  not  give  a  different  effect,  or 
impart  different  legal  consequences  to  the  instrument 
by  which  the  authority  is  executed,  than  if  the  com- 
missioners had  appointed  by  writing  under  their  bands 
only.    But  the  more  direct  answer  to  this  exception 
is,  that  if  the  commissioners  had  no  authority  by  the 
statute  to  appoint  for  life,  whatever  may  be  the  frame 
of  the  instrument  by  which  they  make  the  appointment, 
it  cannot  create  a  greater  estate  than  they  had  power 
by  the  statute  to  grant. 

The  third  exception  to  the  charge  of  the  lord  chief 
justice  is,  that  even  if  the  deed  poll  of  the  81  June 
181 1  granted  the  office  to  the  plaintiff  during  plea- 
sure only,  still  the  deed  poll  of  the  5th  January  1804, 
k  no  legal  revocation  of  such  pleasure,  inasmuoh  as 
it  contains  no  distinct  clause  of  revocation,  and  no 
provision  which  rendered  such  clause  unnecessary. 
But,  when  it  is  considered  that  the  subsequent  ap- 
pointment is  that  of  a  new  officer  in  the  stead  and 
place  of  Mr.  Smyth,  it  seems  to  bear  so  close  an 
analogy  to  the  case  of  tenancy  at  will,  where  a  demise 
to  a  new  tenant  would  be  a  determination  of  the  will 
as  to  the  former  tenant,  as  to  make  it  difficult  to 
Maintain  that  the  new  appointment  is  not  a  virtual  revo- 
cation of  the  former;  at  all  events,  as  the  appointment  of 
the  defendant  to  the  same  office  f  and  to  the  receipt  of  the 
same  salary,  is  the  sole  ground  upon  which  the  plaintiff 
founds  his  right  to  recover  in  this  action,  we  think  it 
cannot  be  contended  by  him  that  such  new  appoint-  ' 
meat,  inconsistent  with  the  continuance  of  the  former, 
is  not  a  sufficient  revocation  in  fast  of  the  pleasure  of 
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1833.       the  commissioners,  that  the  plaintiff  should  continue  in 
his  office. 

The  fourth  ground  of  exception  is,  that  the  commis- 
sioners having  stated  in  the  appointment  of  the  defend- 
ant, that  the  plaintiff  had  resigned  his  office,  and  this 
allegation  not  having  been  proved,  the  subsequent 
appointment  cannot  operate  as  a  revocation  of  the 
former.  But  we  agree  entirely  in  opinion  with  the 
late  lord  chief  justice,  that  the  resignation  was  not  a 
fact  necessary  to  be  proved  by  the  defendant  in  this 
cause ;  and  that,  whether  the  plaintiff  had  resigned  or 
not,  the  fact  of  the  appointment  of  a  successor  to  the 
same  office,  was  a  sufficient  indication  of  the  commis- 
sioners pleasure,  that  the  plaintiff  should  no  longer 
continue  in  the  possession  of  the  office.  And  this 
gives  the  answer  to  the  fifth  and  last  exception  taken, 
viz.  that  the  defendant  was  bound  to  prove  the  fact  of 
resignation.  In  the  first  place,  it  is  no  fact  asserted  by 
the  defendant;  but,  secondly  and  principally,  it  is  a 
fact  immaterial  to  the  issue  between  the  parties;  for, 
as  the  office  is  an  office  during  pleasure  only,  the  will 
of  the  commissioners  to  determine  the  former  appoint- 
ment has  been  sufficiently  declared  by  the  appointment 
of  a  successor. 

But  we  think,  independently  of  the  reasons  before 
given  for  overruling  the  several  exceptions  taken  by 
the  plaintiff  at  the  trial,  that,  upon  another  ground,  he 
is  not  entitled  to  the  judgment  of  this  court:  for  either 
the  defendant  has,  as  the  plaintiff  contends,  been  put 
into  his,  the  plaintiff's  place,  and  appointed  his  succes- 
sor to  the  same  identical  office,  and  in  that  case  the 
new  appointment  operates  as  a  revocation  of  the  plain- 
tiff's grant ;  or  the  defendant  has  not  been  placed  in 
the  very  same  identical  office,  and  in  that  case  the 
plaintiff's  grant  is  still  unrevoked  and  in  existence ;  the 
plaintiff  is  still  one  of  the  paymasters  of  exchequer 
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bills;  and  as  the  commissioners  of  the  treasury  are  not 
limited  in  the  number  of  paymasters  appointed,  it 
follows  that  the  defendant  has  been  appointed  to  ano- 
ther and  distinct  pay  master  ship  from  that  of  the  plaintiff. 
Upon  the  latter  supposition,  the  money  received  by 
the  defendant  has  not  been  money  received  in  respect 
of  the  plaintiff's  office,  as  is  the  case  where  there  can 
be  but  one  officer,  and  the  officer  de  facto  has  received 
the  several  fees  paid  for  performing  the  duties  of  the 
office ;  but  the  money  received  by  the  defendant  is  the 
amount  of  salary  and  allowances  received  by  him  in 
respect  of  his  own  appointment ;  and  in  that  case  such 
money  cannot  be  money  had  and  received  to  the  use 
of  the  plaintiff.    And  indeed  we  cannot  but  think  that 
the  decision  at  which  we  have  arrived,  is  no  less  con- 
sistent with  the  justice  of  the  case  than  with  the  rule 
of  law;    for,  it  would  have  been  most  unjust,  with 
respect  to  the  present  defendant,  that,  after  having 
performed  the  duties  of  the  office  for  nearly  six  years, 
he  should  be  called  upon  to  pay  over  the  emoluments 
of  it  to  the  plaintiff,  who  had  bestowed  neither  labour 
nor  time  in  the  execution  of  its  duties;  nor,  for  any 
thing  that  appears  on  this  special  verdict,  had  given 
any  previous  notice  to  the  defendant,  of  his  intention 
to  dispute  his  appointment. 

Upon  the  grounds  above  stated,  we  think  that  the 
exceptions  tendered  at  the  trial  are  untenable,  and 
must  be  overruled;  and  that  in  no  view  of  this  case 
can  the  plaintiff  be  entitled  to  judgment  in  his  favour; 
but  that  the  judgment  of  the  court  below  must  be 
affirmed* 

Judgment  affirmed* 
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IN  THE  EXCHEQUER  OF  PLEAS. 

Mould  against  Murphy. 
Writ,  declara-  HPHE  writ  was  issued,  the  declaration  delivered,  and 

tion,  and  rale      X      .  ,  .      .      .         .      .  .         , 

to  plead,  all  the  rule  to  plead  given  in  the  same  vacation,  but 

occurred  in      judgment  was  not  signed  for  want  of  a  plea  till  the  next 

the  same  vaca-  #      °  ^  r 

tion.    In  the    term.    A  rule  was  obtained  to  set  aside  the  judgment, 

"ufonentwas   on  l^e  8roun^  ^at  no  new  ru^e  to  plead  had  been 
signed.   Held,  given  in  that  term ;  but 

itwas  not  re*       The  Court  acceded  to  the  cause  shown,  viz.  that 
quisite  to  give   that  step  was  not  necessary. — Rule  discharged. 

a  new  rule  to  ».»       •    «        v     » »    * »        .  i  t/v 

plead  in  the         Richards  for,  Archbold  against  the  rule  (a). 


term. 


(a)  See  Tidd,  9  ed.  474,  contra,  while  rules  to  plead  were  entered  only 
ki  term,  or  In  four  days  after. 


Sargent  against  Cowan  and  Another,  Sheriff  of 

Middlesex. 

A  sheriff  ob-  A  SSUM PSIT  for  money  bad  and  received.  The 
tained  judg-  following  facts  were  proved  at  the  last  sittings  at 

ment  on  a  °  *  • 

bail  bond,  and  Westminster*  The  defendants  having  obtained  judg* 
directed  to  *  ment  against  Widgeon  in  debt  on  a  bail  bond,  issued  a 
the  coroner,  fi.  fa.  against  his  goods,  directed  to  the  coroner.  The 
plaintiff's  at-  coroner's  broker  seised  a  lighter  and  sold  it  to  the 
torney  in-        plaintiff  for  251.    It  was  afterwards  taken  from  him  by 

dorsed  the         w  *  .  *     «  .  • 

name  of  a  persons  claiming  a  right  to  it,  and  this  action  was 
asthe penon*  brought  to  recover  the  purchase  money  as  for  a  failure 

pointed  out  to 

the  coroner  to  execute  the  writ.  That  officer  took  goods  in  execution  and  sold  them, 
and  received  the  purchase  money,  but  did  not  pay  it  over  to  the  plaintiff.  The  goods 
being  afterwards  taken  from  the  purchaser  by  persons  claiming  a  prior  right,  he  sued 
the  sheriff  for  the  purchase  money,  as  for  money  had  and  received  to  bis  use  on 
failure  of  consideration.  Held,  that  he  could  not  recover  in  that  action,  for  the  act 
of  the  officer  was  done  by  him  as  officer  to  the  coroner,  and  the  sheriff  was  not 
connected  with  it  so  as  to  make  him  liable. 
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of  consideration.    The  writ  was  produced  at  the  trial  J  838. 

by  the  coroner  to  whom  the  process  had  been  directed,  s^***,/ 

and  it  was  indorsed  by  the  defendants,  the  sheriff's  at-  *?.*** 

tornies,  with  the  name  of  W.  Simpson,  a  Middlesex  Cowan 

/»            «                11                 ii               i  and  Another. 

officer.    It  was  also  shown  to  be  the  usual 


course  of  business  in  the  sheriff's  office  for  the  plain* 
tifFs  attorney  to  indorse  on  the  writ  the  name  of  the 
officer  by  whom  it  is  intended  to  be  executed.  The 
sale  was  advertised  to  be  by  order  of  the  sheriff!  the 
plaintiff  paid  the  25/.  to  the  coroner's  broker,  and  he 
to  Simpson,  the  officer  indorsed  on  the  writ.  He  was 
called,  and  assigned  as  a  reason  for  not  paying  oyer 
the  money  to  the  defendants,  that  they  had  been  paid 
from  another  quarter.  Gurnet/ h.  held  that  the  officer 
was  not  the  officer  of  the  sheriff  of  Middlesex,  but  of 
the  coroner,  so  that  the  defendants  were  not  connected 
with  the  officer's  proceedings,  and  nonsuited  the  plain- 
tiff 

J.  Williams  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  Simpson  the  officer  was  an  agent  for  the 
defendants  as  creditors  of  Widgeon,  and  that  the  course 
of  the  sheriff's  office  as  to  indorsing  the  writ  with  the 
name  of  the  officer  selected  by  them  to  execute  it,  fixed 
them  as  his  employers.  He  also  stated  that  the  coro- 
ner proved  that  Simpson's  name  was  indorsed  on  the 
writ  when  he  received  it. 

Lord  Lyndhurst  C.  B. — If  a  man  who  was  ordina- 
rily an  officer  of  the  sheriff  acted  pro  h&c  vice  as  officer 
of  the  coroner,  he  must  be  taken  to  be  the  servant  of 
the  coroner.  I  suppose  that  the  sheriff,  in  such  cases 
as  these,  allows  the  coroner  to  use  his  machinery,  but 
when  it  is  so  used,  it  is  the  machinery  of  the  latter; 
The  coroner  was  bound  by  law  to  execute  the  writ, 
and  he  employs  a  person  to  do  so,  who  when  acting  as 
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1833.       an  officer  under  the  sheriff  is  liable  as  such,  but  acts 
%i-*~v*-f      here  as  officer  of  the  coroner. 

Sabqbst 

Cowav  Batlbt  B. — If  the  defendant's  attorney,  by  putting 

and  Another.    0# 

Simpson's  name  on  the  writ,  desired  die  coroner  to 

employ  Simpson  to  execute  it,  and  he  was  employed 

accordingly,  he  became  the  coroner's  officer  and  not 

the  sheriff's. 

The  other  Barons  concurred. 

Rule  refused. 


Featherstonhaugh  and  Another,  assignees  &c. 

against  Keen. 

Costs  of W-  rpHE  assignees  of  P.  and  S.  bankrupts,  attornies  at 
be  allowed  as  Worcester,  sued  for  a  bill  due  to  the  bankrupts, 

'costs  in  the     ^n  order        granted  to  the  defendant  to  tax  the  bill 

cause  on  a  #  °# 

defendant's      on  his  undertaking  to  pay  the  taxed  amount,  and  the 

wctSj.to  *** of  the  action;  ftnd  the  officer  having  taxed  off 

nees  of  more  than  one-sixth  of  the  bill,  allowed  the  plaintiffs 

attornies  the     tne  costs  °f  taxation  as  costs  in  the  cause;  but  on 
taicd  amonnt  motion  to  review  taxation  the  court  directed  those  costs 

ofa  bill  of 

costs  due  to     to  be  disallowed. 

the  latter, 

and  the  u  costs  of  the  action." 
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1833. 

Whitelock  against  Francis  Musgrave. 

A  SSUMPSIT  against  one  of  the  makers  of  a  joint  Where  a 
and  several  promissory  note,  attested  by  one  Wil-  ^"nte"Ued  JJJ" 

* 

Uam   Young,  and  signed  by  three  persons ;   two  of » attested 
whom,  including  the  defendant,  were  marksmen.    The  jng  witness 
whole  body  of  the  note  was  written  by  the  subscribing  wno«  dead  or 
witness.    Plea,  general  issue.    At  the  trial  at  Guildhall  the  reach  of 
at  the  sittings  after  last  Michaelmas  term,  Hardie,  the  **  %££\f 
nephew  of  the  attesting  witness,  swore  that  he  was  now  the  time  of  the 
resident  in  Upper  Canada,  and    proved    his    hand-  qil[s[u  to  give 
writing.     On  cross-examination  he  said  he  did   not  80me  evidence 
know  where  either  defendant  or  plaintiff  lived,  or  any-  who  signed  the 
thing  about  the  defendant  or  his  connexions,  or  about  ,«J*fr|,inent  » 

°  /the  defendant 

bis  making  his  mark  to  the  note.    It  was  objected  that  sought  to  be 
the  plaintiff  could  not  recover  without  giving  some  jJj^iS* 
evidence  of  the  identity  of  the  defendant  with  the  to  prove  the 
Francis  Musgrave  who  had  signed  the  note ;  and  Mr.  the  sub^rib-0 
Justice  Bay  leys  judgment  in  Nelson  v.  Whittall  (a)  iDg  witness. 
was  cited.    For  the  plaintiff,  the  practice  of  Lord  Ten- 
terden  and  Best  C.J.  at  nisi  prius,  in  Page  v . Mason  (b), 
Mitchell  v.  Johnson  (c),  and  Kay  v.  Broohnan  (d),  was 
relied  on,  to  show  that  such  evidence  was  not  deemed 
requisite  by  those  judges.   The  learned  baron  (Bay ley) 
said,  that  the  mere  proof  of  the  defendant's  hand- 
writing was  good  evidence^that  some  F.  Musgrave  had 
signed  that  note,  but  that  the  jury  must  decide  whether 
the  defendant  was  that  person.    Verdict  for  the  de- 
fendant.   The  learned  baron  gave  leave  to  move  (e)  to 


(a)  1  B.  k  Aid.  19.  (6)  1  M.  &  M.  79. 

(c)  Id.  176.  (d)  Id.  286. 

(e)  See  Tidd,  9  cd.  904;  S  Cbitt.  R.  271 ;  without  such  leave  the  mo- 
tion could  onlv  have  ba?e  been  far  *  new  trial ;  but  seethe  end  of  this  case. 
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1883.       enter  a  verdict  for  251.  the  amount  of  the  note.     In 

^^^^s      Hilary  term 

White  lock 

v. 

Musg  rave.  Milner  moved  accordingly.  The  plaintiff,  as  payee, 
must  have  known  who  the  party  was  from  whom  be 
received  the  note,  and  being  in  possession  of  it,  must 
therefore  be  taken  to  have  sued  the  proper  person.  In 
Nelson  v.  Whittall(a)  the  indorsee  being  plaintiff,  the 
payee  might  have  been  called  as  a  witness  by  the 
plain  tiff(A). 

In  Vin.  Abr.  tit.  Evidence  [T  b  48],  the  cases  are 
collected,  and  it  is  broadly  laid  down  that  if  a  sab- 
scribing  witness  is  beyond  sea,  or  dead,  proving  the 
hand  of  the  party  is  not  sufficient,  but  proof  of  the 
absence  or  death  of  the  subscribing  witness  and  his 
handwriting  is  sufficient.  In  Nelson  v.  Whitiall  a 
doubt  was  thrown  on  the  sufficiency  of  such  evidence. 
[Lord  Lyndhurst  C.  B.  Why  was  it  there  proved  that 
the  defendant  was  present  in  the  room  when  the  sub- 
scribing witness  prepared  the  note,  except  to  show  his 
identity  with  the  person  sued?  The  judgment  for  the 
plaintiff  turned  on  that  circumstance.  It  would  be 
very  extraordinary  if  some  evidence  of  identity  was  not 
necessary.  As  far  down  as  Memot  v.  Bates,  H.  4 
G.  2.  reported  in  Bailer's  Nisi  Prius,  171  b.  the  rule 
was,  that  on  non  est  factum  a  plaintiff  must  prove  the 
execution  of  the  deed,  and  proof  of  execution  by  one 
who  called  himself  B.  is  not  sufficient,  if  the  witness 
did  not  know  it  to  be  the  defendant.  In  Middleton  v. 
Sandford  (c),  Dampier  J.  ruled  that  evidence  must  be 
given  that  the  defendant  was  the  person  proved  to  have 
executed  a  bond  in  the  presence  of  a  witness,  to  whom 
he  was  previously  and  subsequently  unknown.     The 

(a)  1  B.  &  Aid.  1.  8.  (fr)  Bajley  on  Bills,  4  ed.  4f*. 

(c)  4  Camp.  34. 


MUSORAVS. 
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above  passage,  Hi  Butter's  Nisi  Prius,  171,  was  also        1838. 

cited  and  acted  on  by  Holroyd  J.  in  Parkins  v.  Hawk-    „!u*~v 

.  Whitblock 

show  (a),  where  the  subscribing  witness  to  the  bond  v. 

stated  that  he  saw  it  executed  by  a  person  introduced 
as  Hawkshaw,  and  gave  some  description  of  his  per- 
son, bat  could  not  identify  him  with  the  defendant  in 
the  action;  and  the  plaintiff,  being  unable  to  give  other 
evidence  of  that  fact,  was  nonsuited.  Were  it  other- 
wise any  person  of  the  same  name  might  be  sued  with 
effect.  Why  should  the  onus  of  proving  a  negative, 
m.  that  he  is  not  the  person  named  in  the  note,  be 
thrown  on  the  defendant  ?] 

Butter  J.  lays  down  a  rule  in  Adam  v.  Kerr  (b)9  in* 
consistent  with  Memoi  v.  Bates,  viz.  that  where  at- 
testing witnesses  are  abroad  or  dead,  their  hand- 
writing, when  proved,  is  evidence  of  every  thing  on 
the  face  of  the  paper,  and  that  an  obligor's  hand- 
writing need  not  be  proved.  [Bayley  B.  In  Godfrey 
v.  Norris  (c)  Coghlan  v.  Williamson  (d),  Wallis  v. 
Delaneey  (e),  Barnes  v.  Trompowsky  (/),  the  hand- 
writing of  the  obligor,  as  well  as  that  of  the  absent 
attesting  witness,  was  proved.  In  Middleton  v.  Sand/ord 
evidence  of  identity  was  given.  The  description  of  the 
obligor  generally  appears  on  the  face  of  a  bond,  but 
the  person  here  making  the  note  is  a  marksman,  and 
his  abode  is  unknown.]  According  to  Page  v.  Mam* 
Kay  v.  Brookman,  and  Mitchell  v.  Johnson,  the  judge 
should  have  directed  the  jury  that  there  was  primd 
facie  evidence  of  the  defendant  being  the  party  signing 
the  note. 

A  rule  having  been  granted  in  order  to  review  the 
authorities, 


(«)  S  Start.  SS9.  (1817).  (6)  1  B.  &  P.  360. 

(c)  Strange,  34.  (d)  Doug.  93. 

(e)  7  T.  R.  266  n.  (f)  Id.  S65. 


Wbitelock 
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1833.  Wightman  and  Addison  showed  cause.  The  whole  of 

this  note  is  in  the  handwriting  of  the  subscribing  wit- 

v.  ness,  who  is  gone  to  Canada.    Then  as  a  marksman 

Musobave.    cannot  prove  that  the  mark  attached  to  his  name  was 

1  not  made  by  him,  this  defendant  is  without  remedy,  if, 

as  will  be  contended,  proof  of  the  subscribing  wit- 
ness's handwriting  is  sufficient  to  enable  the  holder  of 
the  note  to  recover  upon  it.  That  fact  is  alone  sufficient 
to  distinguish  this  case  from  actions  against  obligors 
of  bonds  whose  names  purporting  to  be  written  by  them- 
selves appear  on  the  face  of  the  bonds,  and  thus  enable 
them  to  disprove  their  execution,  by  witnesses,  if  the 
signatures  are  not  genuine.  In  Nelson  v.  WhittaU  (a), 
Bayley  J.  says,  "  It  is  laid  down  in  Mr.  PhiUippss 
Treatise  on  the  Law  of  Evidence,  that  proof  of  the 
handwriting  of  the  attesting  witness  is  in  all  cases  suf- 
ficient. I  always  felt  this  difficulty,  that  that  proof 
alone  does  not  connect  the  defendant  with  the  note. 
If  the  attesting  witness  himself  gave  evidence,  he  would 
prove  not  merely  that  the  instrument  was  executed, 
but  the  identity  of  the  person  so  executing  it.  But  the 
proof  of  the  handwriting  of  the  attesting  witness  esta- 
blishes merely  that  some  person  assuming  the  name 
which  the  instrument  purports  to  bear  executed  it,  and 
does  not  go  to  establish  the  identity  of  that  person, 
and  in  that  respect  the  proof  appears  to  me  defective.'9 
The  judgment  of  Abbott  J.  there  must  be  confessed  to 
tally  with  his  subsequent  practice  when  chief  justice. 
He  says,  "  I  am  by  no  means  prepared  to  say  that 
proof  of  the  handwriting  of  an  attesting  witness  is 
not  sufficient.  If  it  had  been  necessary  in  ancient 
times  to  prove,  besides  the  handwriting  of  an  attest- 
ing witness,  that  of  the  party  also,  a  great  difficulty 
would  have  arisen,  for  in  those  times  the  parties  sel- 
dom   wrote,   but   merely  fixed    their  marks,    which 

(f)  1  B.  &  Aid.  SI. 


Whiteloc* 
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would  scarcely  be  distinguishable  from  each  other."  1833. 
That  difficulty  might  arise  if  proof  of  the  handwriting 
of  the  party  were  the  only  means  of  showing  his  iden- 
tity, as  the  latter  judgment  seems  to  assume;  but  other  Musorayf. 
evidence  might  be  adduced,  e.  g,  his  presence  at 
the  time  the  note  was  prepared,  as  in  Nelson  v. 
WAittall,  or  his  residence  at  the  place  mentioned  in 
the  instrument,  as  in  Mitchell,  executor,  v.  Johnson  (a). 
[Bayley  B.  The  subscribing  witness,  if  called,  might 
be  asked  as  to  the  defendant's  identity.]  It  is  true, 
that  Lord  Tenterden,  in  Page  v.  Mann  (6),  held,  that 
proof  of  the  handwriting  of  a  deceased  subscribing 
witness  was  sufficient,  but  the  handwriting  of  the  de* 
fendants  themselves  was  afterwards  proved.  [Bayley  B. 
That  was  an  action  for  use  and  occupation  on  an  agree* 
ment  for  a  lease,  which  probably  described  the  party 
as  living  at  the  particular  place  which  he,  had  occu- 
pied, so  as  to  connect  him  with  the  subject-matter  of 
the  action.]  Mitchell  v.  Johnson  (c),  which  was  an. 
action  on  a  bond  executed  by  a  marksman,  and  attested 
by  the  plaintiff,  is  nearer  this  case.  There,  however, 
Lord  Tenterden  said,  "  Here  is  some  evidence  beyond 
the  mere  proof  of  the  attesting  witness's  signature,  viz. 
that  defendant  once  lived  at  the  place  of  which  the 
party  executing  the  bond  was  described  to  be."  What 
he  adds  after  is  submitted  to  be  extra-judicial*  "  If 
there  were  no  other,  I  should  have  no  doubt  of  its  suf* 
ficiency.  If  the  objection  were  to  prevail,  it  would 
often  be  impossible  for  the  obligee  of  a  bond  to  recover, 
where  the  subscribing  witness  was  dead,  and  the 
obligor  a  marksman."  Even  if  the  difficulty  of  giving 
some  such  evidence  of  the  defendant's  identitv  was 
greater  than  it  generally  is,  it  would  not  prevail  against 

(a)  1M.&M.  176.  (*)  t  M. k  M. 79. 

(c)  Id.  176. 

VOL.  III.  N  N 
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1833.  the  law  or  reason  of  the  case.  In  Kay  and  Others 
v.  Brookman  and  Others  (a)  Best  C.  J.,  in  the  absence 
of  the  subscribing  witness  abroad,  acted  on  Lord  Ten- 
MvtoaifB.  terderi*  opinion,  but  on  the  ground  of  convenience 
only.  [Bayley  B*  The  deed  produced  in  evidence 
showed  the  defendants  to  be  directors  and  proprietors 
of  the  Cliff  Down  mining  company,  and  was  likely  to 
have  described  each  as  of  his  place  of  abode.]  Godfrey 
v.  Norris  (b)  and  WaUis  v.  Delancey  (c),  earlier  cases 
on  the  subject,  show  Mr.  Justice  Bayley'a  judgment  in 
Nelson  v.  Whittall  to  be  founded  on  the  former  law. 
In  the  first,  where  the  plaintiff  was  the  only  subscribing 
witness!  Parker  C.  J.  thought  that  evidence  of  the 
obligor's  handwriting,  and  of  his  letters  mentioning  the 
bond,  was  sufficient  to  entitle  the  plaintiff  to  recover; 
and  in  WhittaU  v.  Delancey  Lord  Kenyan  expressly 
required  evidence  of  the  obligor's  handwriting.  Again, 
in  Oough  v.  Cecil  (d),  which  was  an  action  on  a  bond 
attested  by  two  witnesses!  one  of  whom  was  dead,  and 
the  other  beyond  the  jurisdiction  of  the  court,  Lord 
Loughborough  nonsuited  the  plaintiff  for  not  proving 
the  obligor's  handwriting;  and  Gould  J.  afterwards 
agreed  with  him,  though  Nares  and  Heath  Js.  differed, 
and  a  new  trial  was  afterwards  granted.  Memot  v. 
Bates  (e)  and  ParUns  v.  Hawkshaw  (f)  show  it  to  be 
necessary  that  the  witness  of  the  execution  should  also 
know  the  party  executing  to  be  the  defendant. 

All  the  defendant  contends  for  is,  thutsome  evidence 
should  be  given,  affording  reasonable  ground,  to  iden- 
tify the  party  sought  to  be  charged  with  the  party 
who  has  executed  the  instrument.     [Bayley  B.  The 

(a)  1  M.  &  M.  $86.  (5)  Stra.  34.  (e)  7  T.  R.  96  n. 

(d)  C.  B.  Trin.  24  G.  3,  cited  from   SerjL  Hill's  MS.  SI.  p.  78;  Sei. 
N.  P.  7  th  ed.  535  $  and  1  Luders  on  Elections,  p.  S69. 
(0  BolL  N.  P.  171  b.  (/)  2  Stark.  *39. 
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court  should  have  reasonable  ground  to  believe  that  the  1 835. 
act  of  execution  was  done  by  some  party  answering  the 
description  of  the  party  to  be  charged.]  The  defend- 
ant is  not  driven  to  contend  that  the  handwriting  of  the  Mvsoiu vs. 
party  sought  to  be  charged  must  be  proved.  That  is 
only  one  mode  of  proof  among  others.  In  many  cases 
the  subscribing  witness  knows  the  defendant,  but  where, 
as  in  this  case,  the  subscribing  witness  was  called  in 
to  attest  the  execution  of  a  stranger,  the  necessity  arose 
for  proving  the  defendant's  identity  of  person,  because 
the  matter  in  issue  required  evidence  to  elucidate  it, 
and  was  not  proved  by  showing  the  defendant  to  be  of 
the  same  name  (a).  Thus  in  an  action  for  adultery,  as 
the  register  does  not  prove  the  identity  of  the  parties, 
some  evidence  is  always  given  to  identify  the  persons 
married  with  it.  The  like  in  proving  a  person  to  have 
been  previously  convicted  under  7  &8  G.  4.  c.  28.  s.  1 1. 

Milner  in  support  of  the  rule.  Proof  of  the  hand- 
writing of  a  subscribing  witness,  shown  to  be  dead  or 
out  of  the  jurisdiction,  is  in  all  cases  sufficient  prim& 
facie  evidence  to  entitle  a  plaintiff  to  recover.  He 
was  not  here  called  on  to  prove  identity,  for  being 
payee  of  the  note  he  must  be  presumed  to  have  acted 
rightly,  and  to  have  sued  the  defendant,  knowing 
him  to  be  the  party  who  signed  the  note.  It  was 
for  the  defendant  to  show  either  that  he  was  not  the 
person  who  signed  the  note,  or  to  proceed  criminally 
against  the  plaintiff  for  malpractice  in  attempting  to 
fix  on  him  a  misplaced  liability.  [Bayley  B.  Here  we 
do  not  presume  but  that  all  was  rite  actum;  we  take 
it  for  granted  that  the  note  in  question  was  signed  by 
some  Francis  Musgrave,  but  we  do  not  know  and  Can- 
fa)  See  Doe  d.  Hanson  v.  Smith  and  Another,  i  Campb.  196. ;  Hode- 
khuon  v.  Willis,  3  id.  401 ;  Rex  v.  Morris,  2  Bur.  1189 ;  Bull.  N.  P.  239; 
S.  C. ;  and  aee  Com.  Dig.  tit.  De  Idemptitate  Nominis. 
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not  predicate  that  he  was  the  defendant.]  But  ii 
tity  be  a  necessary  part  of  the  plaintiff's  case,  it  should 
be  made  out,  like  other  issues,  by  legal  evidence,  not 
by  evidence  leading  to  it  short  of  it;  now  to  prove  the 
handwriting  of  the  party  sought  to  be  charged  as  sign* 
ing  the  instrument,  would  be  contrary  to  the  cases  in 
which,  in  actions  on  bonds,  proof  of  the  obligor's  hand- 
writing has  been  held  unnecessary  (a).  [Baylctj  B. 
There  are  other  modes  of  giving  reasonable  evidence  of 
a  defendant's  identity  besides  proving  his  handwriting.] 
The  defendants  having  resided  or  being  at  Reeth, 
would  be  no  evidence  of  his  identity  with  the  party 
named  in  the  note;  and  if  after  signing  the  note  at  R. 
he  removed  to  London,  that  removal  and  the  service  of 
process  on  him  in  London  must  be  shown.  The  case 
in  Bull,  N.  P.  171,  does  not  affect  this  position,  for  it 
assumes  the  subscribing  witness  to  be  in  the  box,  in 
which  case  the  plaintiff  must  take  the  chance  of  what 
he  may  prove.  Nelson  v.  WhittaU  first  set  up  the 
necessity  of  proof  of  identity.  In  the  older  cases,  col* 
lected  in  Filter's  Abridgment,  tit.  Evidence,  [T  b  48. 
pi.  3.]  the  rule  is  laid  down  without  making  identity 
requisite  to  be  proved,  "  where  there  are  two  witnesses 
to  a  deed  who  are  dead,  if  there  is  full  evidence  to 
prove  one  of  their  hands,  and  any  evidence  that  endea- 
vours have  been  used  to  find  one  to  prove  the  other's 
hand,  it  is  sufficient,  for  perhaps  the  witness  might  be 
a  stranger,  and  it  would  be  a  hard  task  to  prove  his 
hand ;  Smart  v.  Williams  {by  PL  10.  "  If  a  witness 
to  a  deed  is  dead,  it  is  sufficient  to  prove  his  band 
without  the  hand  of  the  party."  (c)  PI.  18.  «  If  both 
witnesses  are  beyond  sea,  proving  the  hand  of  the 

(a)  Adam  and  Wife  v.  Kerr,  1  B.&P.  360;    Prince  v.  Blackburn, 
t  East,  «50;  MUward  v.  Temple,  1  Camp.  S75. 
(4)  Comb.  R.  248;  Patch.  6  W.  &  M.  B.ft. 
(c)  Per  Pratt  C.  J.  Triv,  Vac.  1719. 
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party  is  not  sufficient,  but  in  such  cases  it  is  usual  to 
prove  the  hand  only  of  one  of  the  witnesses,  and  that 
they  are  beyond  sea,  and  proving  both  their  hands  is 
not  necessary,  (ut  dicitur)  (a).  In  debt  on  a  bond  upon 
issue  of  non  est  factum,  if  the  plaintiff  prove  the  wit- 
nesses dead,  beyond  sea,  or  that  he  has  made  strict 
inquiries  after  them  and  cannot  hear  of  them,  the 
plaintiff  shall  be  let  in  to  prove  their  hands  (A). 
Though  in  Godfrey  v.  Norris  (c),  the  evidence  given 
would  prove  identity,  it  was  not  given  with  that  view. 
The  object  of  putting  in  the  obligor's  letters  mentioning 
the  bond,  was  to  obviate  all  question,  whether  as  the 
plaintiff  was  surviving  subscribing  witness  as  well  as 
administrator  de  bonis  non  of  the  obligee,  his  hand- 
writing could  be  admitted  in  evidence  to  charge  the 
defendant.  In  Goss  v.  Tracey  (d)f  a  case  was  men- 
tioned where  a  subscribing  witness  had  been  made 
executor  by  the  obligee,  and  proof  of  his  own  hand- 
writing  was  admitted  in  an  action  by  him  as  executor, 
without  mention  of  identity.  No  proof  of  identity  of 
the  obligor  was  required,  where  the  subscribing  witness 
was  civilly  dead,  having  been  convicted  of  forgery; 
Jones  v.  Mason  (e).  Wood  v.  Drury  (/),  Parker  v. 
Hoskins  (g),  Mihoard  v.  Temple  (A),  Wardall  v.  Fen- 
nor  (•)  afford  a  similar  remark.  \Bayley  B.  Those 
cases  do  not  state  that  no  other  evidence  was  given, 
nor  was  it  necessary  they  shpuld  state  the  evidence 
which  was  received.]  Gough  v.  Cecil,  as  reported  in 
Luderis  Controverted  Elections,  269,  is  strong  for  the 
plaintiff.  It  was  tried  at  the  Common  Pleas  sittings  after 
Easter  term  1784.  Lord  Loughborough  thought  proof 

(«)  Trin.  5  &  6  G.  2.  Smith  v.  Richards. 
(6)  Anon.  IS  Mod.  507.  Per  Halt.  C.J. 


1833. 


(c)  Stra.  34. 
(e)  Stra.  895. 
fe)  *  Taunt  213. 
(i)  S  Id.  S8*< 


(d)  1  Peere  Wins.  969. 
(/)  t  Ld.  lUy.  ?M, 
(K)  1  Camp.  375* 
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of  the  handwriting  of  a  deceased  subscribing  witness 
not  sufficient  without  proving  the  obligor's  handwriting, 
and  nonsuited  the  plaintiff  for  want  of  such  proof. 
But  the  court  set  aside  the  nonsuit,  on  the  ground  that 
the  fact  to  be  proved  by  an  attesting  witness  is,  that  he 
saw  the  party  execute;  and  if  he  cannot  be  found,  his 
handwriting  is  allowed  to  be  evidence  of  die  fact 
Adam  and  wtfe  v.  Kerr  was  debt  on  a  bond,  attested 
by  two  witnesses,  one  of  whom  was  dead,  and  the  other 
-resident  beyond  reach  of  the  process  of  the  court  at 
the  trial,  and  it  was  held  sufficient  to  prove  the  hand- 
writing of  the  deceased  witness  without  other  proof  (a). 
[Bayley  B.  That  was  because  the  evidence  given 
substantiated  every  thing  on  the  face  of  the  paper,  but 
that  does  not  show  that  the  defendant  was  the  obligor 
who  signed  it]  Currie  v.  Child  (A)  is  like  Adam  v. 
Kerr,  and  identity  never  was  mentioned.  Lord  Ellen- 
borough  said,  in  Nelson  v.  Whit  tall,  that  where  the 
subscribing  witness  is  dead,  it  had  been  the  constant 
practice  never  to  look  at  any  thing  beyond  his  hand- 
writing* Cunliffe  v.  Sefton  (c)  arose  on  a  bond,  one 
attesting  witness  to  which  was  not  to  be  found,  and  die 
other  had  since  become  interested  as  administratrix  to 
the  obligee,  and  was  the  plaintiff;  but  proof  of  the 
handwriting  of  the  latter  was  held  sufficient;  and  the 
observations  of  Grose  J.  apply.  [Bayley  B.  Other 
evidence  of  the  obligor's  acknowledgment  of  the  debt 
was  there  offered  in  aid  of  that  proof.  It  was  only 
refused  by  Chambre  J.  because  he  thought  the  absence 
of  the  subscribing  witness  not  sufficiently  accounted 
for  (rf),  Vaughan  B.  The  point  generally  in  question 
has  been,  whether  the  attendance  of  the  subscribing 

(a)  1  Boi.  &  P.  360.    So  though  it  did  not  appear  that  the  living  witness 
was  domiciled  or  settled  abroad;  Prince  v.  Blackburn,  t  East,  S50. 
(6)  3  Camp.  283. 
(c)  2  East,  183. 
(rf)  That  cause  seems  to  have  been  undefended  at  nisi  prins. 
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witness  could  be  dispensed  with  or  not.]  WalUs  v.  1888. 
Delancey  does  not  show  the  necessity  to  prove  the  de- 
fendant's identity,  and  it  was  not  then  settled  as  it  is 
now,  that  the  obligor's  handwriting  need  not  be  proved.  Musobavi. 
The  latter  observation  also  applies  to  Coghlan  v.  JVti- 
Samson  {a).  Page  v.  Mann,  Kay  v.  Brookman  and 
MUcheU,  executor,  v.  Johnson,  show  that  the  modern 
practice  supports  the  argument  for  the  plaintiff.  In 
Mitchell  v.  Johnson,  the  obligor  was  a  marksman,  and 
the  subscribing  witness  was  the  plaintiff.  Lord  Ten- 
terden  held  the  signature  of  the  plaintiff  would  alone 
be  sufficient  evidence.  That  answers  the  distinction 
founded  on  the  fact  of  the  maker  of  this  note  being  a 
marksman. 

[Bayley  B.  When  a  subscribing  witness  is  called, 
and  after  proving  the  execution  of  the  instrument, 
answers  on  cross-exapination,  that  he  did  not  know 
the  person  who  executed,  it  is  not  to  be  presumed 
that  he  was  the  defendant,  but  the  plaintiff  is  non- 
suited. Now,  according  to  the  argument  for  the  rule, 
had  the  subscribing  witness  died  just  before  he  was 
called,  proof  of  his  handwriting  only  would  have  ena- 
bled the  plaintiff  to  .recover.  But,  in  the  latter  case, 
as  in  the  present,  his  attestation  would  be  evidence  of 
every  thing  on  the  face  of  the  instrument,  rta.  of  every 
thing  he  as  attesting  witness  asserts;  now  by  his  attes- 
tation he  does  not  assert  or  attest  that  this  defendant 
signed  the  note,  but  that  some  Francis  Musgrave 
did.  That  F.  M.  is  left  unidentified  and  unconnected 
with  the  person  sued;  but  the  issue  to  be  proved  is, 
that  this  Francis  Musgrave  executed.  The  learned 
baron  also  cited  1  Starkie  onEvidence,  328, 829.] 

Cur.  adv.  vult. 

The  court  delivered  judgment  on  another  day  in 
the  term. 

(a)  Doug.  89,  93. 
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Bayley  B. — This  was.  an  action  on  a  promissory 
note  to  which  there  was  a  subscribing  witness;  and 
the  only  question  was,  whether  after  his  death  or  resi- 
dence abroad  out  of  the  jurisdiction  of  the  court,  had 
been  established  in  evidence,  the  note  could  be  read 
against  the  defendant  upon  mere  proof  of  the  hand- 
writing of  that  subscribing  witness?  The  only  evidence 
for  the  plaintiff  was  that  of  Hardie,  a  relation  of  the 
subscribing  witness,  who  knew  his  handwriting,  and 
that  he  was  gone  to  Canada;  but  was  wholly  ignorant 
of  the  defendant's  abode  or  circumstances.  The  note 
was  dated  at  Reeth  in  Yorkshire,  and  purported  to  be 
signed  by  two  marksmen,  named  Musgrave,  their  places 
of  residence  not  being  stated  or  proved.  The  witness 
Hardie  could  not  say  whether  either  of  them  lived  or 
had  lived  at  Reeth  or  had  any  connection  there.  The 
defendant  therefore  not  being  identified  by  any 
evidence  with  the  party  signing,  the  question  arose 
whether  naked  evidence  of  the  handwriting  of  the 
subscribing  witness  was  sufficient  to  fix  the  defendant 
with  the  amount  of  the  note.' 

The  plea  of  the  general  issue  puts  the  plaintiff  to 
prove,  not  only  that  the  instrument  was  executed,  but 
also  that  it  was  executed  by  the  defendant.  In  many 
cases  the  instrument  gives  some  description  of  the 
party  sued,  e.  g.  by  stating  his  residence  or  addition. 
His  residence,  if  so  stated,  gives  some  ground  to  pre- 
sume that  a  party  proved  to  reside  in  that  place,  was 
the  party  signing  the  note.  In  many  instances,  proof 
of  the  handwriting  of  the  party  executing  is  given 
to  assist  the  judgment  in  identifying  him  with  the 
person  sued  (a);  but  this  plaintiff's  case  rests  nakedly 
and  alone  on  the  proof  of  the  subscribing  wit- 
ness's handwriting,  the  evidence  adduced  being  a  mere 
blank   as  to  all  else*     The    only   Reasonable  effect 


(a)  See  the  cases  cited  by  the  learned  baron,  ante,  543* 
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that  can  at  the  utmost  be  given  to  the  attestation  of       1888. 
the  subscribing  witness  is  this,  that  those  facts  which 
he  so  attested  are  the  true  facts  of  the  case.    Thus 
if  the  party  signing  is  described  as  A.  B.  of  S.  M.  in  the    Mosobave. 
county  of  S.  clerk,  the  proof  of  the  subscribing  wit- 
ness's handwriting  at  the  utmost  proves  only  that^.B.  of 
S.  M.  in  that  county,  clerk,  executed  the  instrument. 
But  it  is  still  essential  to  give  some  evidence  that  the 
defendant  is  that  A.  B.  by  whom  the  instrument  was 
executed.    Then  what  does  the  attestation  of  this 
instrument  prove  in  the  present  case?    Why,  that  it 
was  duly  executed  by  a  person  named  Francis  Mus- 
grave.    There  may  be  many  persons  of  that  name  in 
the  kingdom,  and  if  the  plaintiff  fails  to  show  any  con- 
nection between  the  defendant  and  that  Francis  Mus- 
grave  whose  signature  to  the  note  the  subscribing 
witness  attests,  he  does  not  make  out  that  execution  to 
have  been  made  by  the  defendant,  which  it  is  necessary 
to  your  case  to  prove.    For  the  subscribing  witness's 
merely  seeing  the  note  executed  is  not  sufficient  (a); 
by  whom  it  was  executed  is  still  an  essential  part  of 
the  inquiry  in  order  to  support  the  plaintiff's  case,  and  it 
would  not  be  enough  if  a  subscribing  witness  was  to  say 
he  saw  it  executed.    If,  on  further  question  by  whom  he 
saw  it  executed,  be  should  say,  "  It  was  executed  by  a 
man  who  came  into  the  room,  and  who  they  told  me 
was  so  and  so,  and  lived  at  a  certain  place;  but  I  do 
not  know  whether  that  was  true,  or  whether  he  was 
the  defendant  or  not,"  the  plaintiff  would  make  out  no 
case.    That  is,  because  in  order  to  recover  on  an 
instrument  signed  by  any  person,  it  is  essential  to  prove 
it  to  have  been  executed  by  the  defendant  in  the  suit. 
On  principle,  some  evidence  must  be  given  to  identify 

(a)  See  obwr? atlons  of  Orote  J.  in  Cuntifft  ▼•  Sefbm,  2  East,  187 ;  Ptrkhu 
-  v.  Hawhhaur,  t  Stark.  R.  239)  MiddUton  ▼.  Sandford^  4  Camp*  94. 
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v.  evidence  of  the  obligor's  identity,  by  proof  as  well  of 

Musgiuve.  ijjg  handwriting  as  of  that  of  the  subscribing  witness. 
In  Waiiis  v.  Delancey  (6),  Lord  Kenyon  required  the 
obligor's  handwriting  to  be  proved  as  well  as  that  of 
the  subscribing  witness,  who  was  out  of  the  jurisdic- 
tion of  the  court.  I  agree  that  it  is  not  requisite  to 
prove  the  handwriting  of  the  party  bound  by  the  in- 
strument, but  proof  of  his  identity  with  the  defendant 
is  essential;  and  if  it  is  not  established  by  proving  his 
handwriting,  same  other  evidence  must  be  given  to 
connect  the  defendant  with  the  instrument  attested  by 
the  witness.  In  Nelson  v.  Whittall  that  other  evidence 
of  identity  was  given. 

The  counsel  for  the  plaintiff  has  insisted  that  to 
require  such  evidence  of  identity,  would  be  to  impose 
a  great  hardship  on  plaintiffs;  but  the  hardship  is  no 
greater  in  these  than  in  other  cases,  where  a  plaintiff 
sues  without  being  furnished  with  proof  that  the  party 
sued  is  the  person  by  whom  the  instrument  sued  on 
was  executed.  The  instrument  might  have  described 
the  defendant  on  the  face  of  it  as  Francis  Musgrave  of 
Reeth  in  the  county  of  York,  carpenter ;  and  if  it  had, 
the  cases  establish  that  proof  of  the  handwriting  of  the 
subscribing  witness  would  be  sufficient  to  show  that  it 
was  signed  by  a  person  truly  described  as  being  of  that 
name  and  place,  but  still  the  plaintiff  must  have  shown 
that  the  defendant  corresponded  with  that  description. 
In  this,  as  in  other  cases,  it  may  happen  that  if  you  trust 
the  knowledge  of  the  signature  of  the  instrument  to  one 
.  witness  who  dies,  the  testimony  is  lost;  but  it  might  in 
general  be  supplied  by  proof  of  some  acknowledgments 
made  by  the  party  charged  on  demand  of  payment  from 
him,  or  that  his  residence,  &c.  or  situation  in  life,  tallied 
with  the  description  in  the  instrument.    By  these,  or 

(a)  Stra.  34.  (6)  7  T.  R.  266  a. 
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by  some  other  means,  probable  evidence  of  identity       1833. 
can  in  most  cases  be  given.    But  in  the  total  absence      **~v+s 
of  any  such  evidence  in  this  case,  it  appears  to  me  upon       hitolocx 
principle,  that  the  mere  proof  of  the  subscribing  wit*    Musgrave. 
ness's  handwriting  is   not  sufficient  to  connect   the 
Francis  Musgrave  whose  signature  of  the  note  he  at- 
tests, with  the  Francis  Musgrave  who  is  sued  in  this 
action,  or  to  show  that  the  note  was  actually  made  by  the 
latter,  so  as  to  entitle  the  plaintiff  to  recover  against  him. 

Vaughan  B. — I  am  of  the  same  opinion;  and  Lord 
Lyndhurst,  who  was  present  when  the  rule  was 
granted  (a),  concurs  with  the  rest  of  the  court,  that  the 
plaintiff  must  fail  in  this  action  for  want  of  proof  of  the 
defendant's  identity.  I  agree  with  my  brother  Bayley, 
that  in  cases  like  the  present,  where  the  subscribing  wit- 
ness is  dead,  or  out  of  the  jurisdiction  of  the  courts, 
there  must  be  some  reasonable  evidence  from  which  a 
jury  can  infer  that  the  deed  was  executed,  or  the  note 
signed  by  the  identical  party  whose  name  appears  on 
it.  It  seems  to  have  long  been  a  vexata  quesiio  in 
Westminster  Hall  whether  any  evidence  was  required 
in  such  cases  beyond  proof  of  the  handwriting  of  the 
subscribing  witness.  The  practice  of  Lord  Tenterden 
and  C.  J.  Best  seems  to  have  been  not  to  require  it,  and 
the  instances  are  collected  in  Kay  v.  Brookman(b). 
I  do  not  agree  with  them,  and  think  that  some  other 
evidence  of  identity,  however  slight,  must  be  given  ultra 
the  naked  proof  of  the  subscribing  witness's  hand- 
writing. Some  such  evidence  was  given  in  most  of  the 
older  cases,  as  well  as  in  Nelson  v.  Whittalt.  I  grant 
that  all  which  the  subscribing  witness  appears  on  the 
face  of  the  instrument  to  have  attested,  must  be  taken  to 
have  been  rite  actum.    But  what  is  so  attested  in  this 

(a)  The  Lord  Chief  Baron  was  sitting  in  equity  when  this  case  was  dis- 
posed of.  (6)  1M.&M.  986. 
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1833.  case?  —  only  that  a  person  named  Francis  Musgrace 

„^v^/  signed  the  note.     That  does  not  make  out  that  the 

Whjtblock  _   _  .    .  _.  .  ■     ^  •    *  • 

v.  defendant  is  that  person.    The  question  to  be  tried  is 


Musceavb.    not  mcre]y  whether  the  signing  the  instrument 

attested  by  the  subscribing  witness,  but  also  whether 
the  party  sought  to  be  charged  is  the  party  who 
signed  it,  as  so  attested.  I  see  no  ground  here  for 
answering  the  latter  proposition  in  the  affirmative.  I 
am  of  opinion,  therefore,  that  this  rule  must  be  dis- 
charged. I  see  no  reason  for  the  distinction  said  to 
have  been  made  by  the  Vice  Chancellor  Leach  in  Hill  v. 
Unett  and  Loxley  v.  Hill  (a),  where  it  is  laid  down,  that 
if  a  subscribing  witness  is  dead,  it  is  only  necessary  to 
prove  his  handwriting;  but  that  when  alive  he  must  not 
only  prove  his  own  handwriting  as  witness,  but  also 
that  of  the  person  who  executed  the  deed.  If  the 
latter  position  were  true,  the  witness,  if  alive,  must  be 
produced,  or  examined  by  interrogatories  at  a  great 
expense,  though  resident  out  of  the  jurisdiction.  It 
was  appositely  observed  by  Mr.  Addison,  that  the  iden- 
tity of  the  parties  appearing  from  the  register  to  have 
been  married  is  always,  in  an  action  for  adultery,  re- 
quired to  be  proved,  as  also  that  the  statement  in  an 
indictment  that  the  prisoner  has  been  previously  con- 
victed, is  always  supported  by  proof  of  his  identity. 

Boll  and  B. —  I  perfectly  agree  with  my  brothers 
that  it  was  incumbent  on  the  plaintiff  to  give  some 
evidence  that  the  party  sued  on  the  note  was  identical 
with  the  party  signing  it.  Eminent  judges  have  dif- 
fered on  this  point,  but  Lord  Kenyon's  opinion  on  it, 
as  expressed  in  Wallis  v.  Delancey,  was  similar  to 
ours ;  and  in  Nelson  v.  Whiitall  Lord  EUenborough  did 
not  take  on  himself  to  say  that  the  question  was  not 

(a)  3  ftfedd.  R.  370. 


Whitelock 

V. 
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open  for  discussion.  It  is  true  that  Lord  Tenterden  1838. 
invariably  acted  otherwise,  and  that  C.  J.  Best  acceded 
to  that  practice.  The  earlier  cases  cited  in  the  able 
arguments  of  Mr.  Milner  do  not  appear  to  me  to  touch  Musgrav£. 
the  point,  because  in  most  of  them  the  defendant  ap- 
peared by  counsel,  and  the  struggle  was  not  whether 
evidence  was  necessary  to  prove  that  the  person  sought 
to  be  charged  was  the  person  who  signed,  but  whether 
the  instrument  could  be  read  at  all  in  the  absence  of 
the  subscribing  witness;  and  if  it  could,  what  other 
evidence  of  it  is  necessary.  But  Lord  Kent/on  dis- 
tinctly held,  in  Wallis  v.  Delancey,  that  in  the  absence 
of  the  subscribing  witness  it  was  necessary  not  only  to 
prove  bis  handwriting,  but  that  of  the  party  sued,  as 
having  executed  the  bond;  the  latter  circumstance 
being  one  mode  of  proof  to  connect  the  person  exe- 
cuting with  the  party  sued.  My  opinion  on  this 
subject  not  having  been  shaken  by  what  I  have  heard, 
J  think  this  rule  ought  to  be  discharged. 

Gurney  B.— I  have  often  had  occasion  to  consider 
this  subject,  and  have  never  seen  occasion  to  alter  the 
opinion  I  bad  formed,  that  some  evidence  must  be  given 
of  the  identity  of  the  party  sued  and  the  party  signing, 
in  addition  to  that  of  the  subscribing  witness's  hand- 
writing. 

The  Court  ordered  a  nonsuit  to  be  entered,  instead 
of  a  verdict  for  the  defendant,  and  the  plaintiff  after- 
wards recovered  on  proving  the  identity  of  the  de- 
fendant with  the  Francis  Musgrave  who  signed  the 
note  (a). 

(a)  Looak  v.  Alldir.  —  Cor.  Bolland  B.  Guildhall  sittings,  alter  Evidence  mutt 

Michaelmas  183*.    Debt  on  bond,  describing  the  defendant  of  H.  Hout*  in  J*  gift*  °f 

the  county  of  Durham,    The  subscribing  witness  proved  that  he  had  seen  0bljgorof  a 

bond  with  the 
party  sued  tliereon,  where  the  subscribing  witness  proves  that  he  never  saw  the  defendant 
before  or  after  he  saw  it  executed. 
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« 

18S8.  tb*  defendant  execute  tbe  bond  at  au  inn  at  Bognor  in  Sussex.    On  cross- 

v^yV  examination  he  itated  that  he  was  a  waiter  at  the  inn  at  the  time,  and  had 

WaiTELOCK  never  before  or  since  the  execution  seen  the  person  who  then  signed  tbe 

v*  bond,  and  was  not  aware  that  the  defeudant  was  that  person,  or  that  be 

Musobavb.  nred  at  H  Hmm^  xHcrAoa.    It  was  objected  for  the  defendant  that  die 

defendant's  identity  was  not  shown.  For  the  plaintiff  it  was  answered, 
that  as  it  appeared  from  the  boud  that  the  obligor's  name  is  the  same 
as  that  on  the  record,  the  presumption  that  he  is  the  same  man  arises  and 
mast  prevail,  till  rebutted  by  the  defendant's  proof  that  he  was  not  W.  R. 
AUder  of  IT.  House*     The  plaintiff  was  nonsuited. 

In  Hilary  term  W*  H,  Watson  moved  to  set  aside  the  nonsuit.  In  HenaeU 
v.  Lyon  (a)  an  answer  in  chancery,  purporting  to  be  by  a  person  of  the 
same  name  as  the  defendant,  to  a  bill  filed  against  him  in  the  same  cha- 
racter of  administrator  in  which  he  was  sued  in  the  action,  was  on  the 
face  of  it  presumptive  evidence  of  his  identity,  he  not  having  shown  any 
circumstances  to  rebut  it.  In  that  case  Lord  EUemb&reugh  says,  "  The 
question  then  is,  whether  public  convenience  requires  that  the  proof 
should  be  given  by  the  plaintiff  or  the  defendant,  and  I  rather  think  that 
public  convenience  is  in  favour  of  the  admissibility  of  this  proof,  giving  the 
other  party  an  opportunity  of  showing  that  he  was  not  the  individual 
named  in  the  answer.  It  should  be  taken  as  proof  that  he  is  the  person 
named  in  tbe  answer,  until  the  contrary  is  shown.  I  do  not  say  that  it  is 
conclusive,  but  that  it  is  primA  fide  evidence,  [fioytey  B.  That  case 
turned  on  the  inconvenience  of  removing  public  records.  The  question  of 
identity  was  secondary  only.  There  is  no  suggestion  that  this  plaintiff  was 
surprised,  and  you  might  have  proved  the  obligor's  handwriting  (6)].  That 
would  not  prove  tbe  identity  of  the  obligor  and  tbe  defendant.  A  writing 
thirty  years  old  proves  itself,  without  proving  identity  of  the  parties. 
[Bayley  B.  Handwriting  only  is  there  presumed,  uot  identity.  BoUmd 
B.  The  rule  of  law  is  the  same  in  civil  as  in  criminal  proceedings  (c).  New 
suppose  a  person  to  be  tried  for  forging  the  signature  of  W.  R.  AUder  of 
H.  House  to  a  bond,  and  that  the  subscribing  witness  said,  "  I  saw  that 
bond  signed  at  the  inn  I  keep,  but  I  never  saw  the  party  executing  before 
or  since,"  could  that  prisoner's  case  be  left  to  tbe  jury  ?]  Tbe  case  of  the 
prisoner  is  scarcely  analogous,  for  he  is  at  the  bar,  and  the  witness  must 
identify  tbe  prisoner  to  convict  him ;  whereas  the  defendant  is  not  in 
court 

Tbe  Court  refused  to  grant  a  rule,  but  stoid  the  postea  in  the  bands  of 
the  officer  till  the  then  pending  case  of  WhUeleck  v.  Musgreve  should  be 
disposed  of.  They  afterwards  granted  a  rule  nisi  for  a  new  trial  on  an 
affidavit  of  surprise,  and  the  parties  compromised. 

(a)  1B.&  Aid.  182.  (6)  And  see  1  FhUlipps,  7  ed.  475;  t  id.  10. 

(c)  And  see  per  Lord  EUetborougk,  1  B.  fe  Aid.  185. 
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1833. 
Isaacs  against  Goodman. 

rTWOMAS  moved  for  judgment  as  in  caseofnon-  Issue  was 

suit.  The  issue  was  joined  in  this  term,  and  no-  Jt°^n  ca°s*  m 
tice  of  trial  was  given  for  the  second  sitting  in  it,  but  the  term,  and 
countermanded  in  time.       He    contended    that    the  was  given  for  a 

_  •     •         •        • 

joining  issue  was  a  step  taken  in  this  term.  sitting  m  it, 

4  °  *  but  counter- 

manded.   It 

Gurney  B.  refused  the  application,  and  afterwards,    toSS^n'die 

tame  term  for 

Per  Curiam,  after  consulting  the  master,  who  read  ^se^Hion^ 
the  Reg.  Gen.  Easter,  5  G.  4.  [Vol.  I.  App.  p.  xii.]  »?>*>  °«  affida- 
This  motion  is  premature.  The  plaintiff  was  not  bound  plaintiff  had 
to  take  more  than  one  step  in  a  term.  8!.ve.n  no**060* 

r  trial,  and 

neglected  to 
proceed  to  trial.  [Seelfeg.  Gen.  Easter,  5  G.  4.  Vol.1.  App.  xii.] 


Trew  against  Burton. 


BY  a  baron's  order  all  matters  in  difference  in  this  Arbitrators 
cause  between  the  parties  were  referred  to  the  nav,°gp°wer 

to  appoint  an 

award  of  W.  C.  and  Francis  S.f  with  power  to  choose  umpire,  nomi- 
an  umpire  before  proceeding  on  the  reference.    An  ^J^a*  who 
umpire  was  accordingly  appointed,  who  being  ulti-  made  his 
mately  called  on  to  act,  awarded  the  said  cause  in  hUnombation 

by  them,  but 
misdescribing  the  Christian  name  of  one  of  them :  Held,  that  as  in  an  action  on  the 
award  the  recital  of  the  appointment  of  the  umpire  would  be  unnecessary,  the  award 
remained  in  force,  and  an  attachment  lay  to  enforce  it. 

The  affidavit  of  publication  of  an  award  should  show  in  the  body  that  the  day  on 
which  it  was  so  published  was  within  the  time  limited  for  making  the  award ;  but  it 
is  sufficient  if  the  jurat  show  that  it  was  sworn  before  that  time  had  run  out. 

If  a  stranger  alter  an  immaterial  part  of  an  award  after  it  is  published,  by  striking 
out  a  wrong,  and  inserting  a  right  name,  the  award  is  not  vitiated,  and  stands  as 
before  the  alteration  was  made. 
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1833.  favour  of  the  plaintiff,  and  that  the  sum  of  184/.  was 
due  from  defendant  to  plaintiff,  and  that  defendant 
should  pay  the  same  to  plaintiff,  or  his  attorney,  on 
demand,  with  costs  to  be  taxed  by  the  master,  and 
that  the  said  cause  be  not  further  proceeded  in,  and 
that  the  parties  should  bear  the  costs  of  the  reference 
in  equal  proportions,  and  that  plaintiff  should  pay  the 
costs  of  the  award,  and  that  defendant  should  repay 
the  plaintiff  one  moiety  on  demand*  The  award  re- 
cited the  judge's  order  of  reference  as  being  to  W.  C. 
and  Thomas  S.  instead  of  Francis  S.,  with  power  to  the 
said  arbitrators  to  appoint  an  umpire.  The  award, 
after  being  executed  and  published  by  the  umpire,  and 
after  the  delivery  of  the  original  to  him,  and  of  a  copy 
to  the  defendant's  attorney,  was  corrected  as  to  this 
mistake  by  the  plaintiff's  attorney,  who  erased  Thomas 
and  inserted  Francis,  and  gave  notice  of  having  so 
done  to  the  defendant's  attorney.  The  umpire  had 
previously  offered  to  republish  his  award. 

In  Hilary  term  Piatt  obtained  a  rule  to  set  aside 
the  award,  on  the  ground  that  it  purported  to  be  made 
by  an  umpire  chosen  by  persons  to  whom  the  judge's 
order  did  not  give  power  of  such  choice,  and  also  on 
the  ground  of  its  having  been  altered  since  its  publica- 
tion. Humfrey  had  obtained  a  rule  for  an  attachment 
for  not  performing  it* 

Both  rules  were  enlarged  to  this  term. 

Humfrey  being  stopped  by  the  Court,  Plait  objected 
to  the  rule  for  the  attachment,  on  the  ground  that  the 
date  of  the  execution  of  the  award  by  the  umpire  was 
not  stated  in  the  affidavit  of  that  execution  on  which 
the  rule  was  framed,  so  that  it  did  not  appear  that  the 
award  was  executed  on  or  before  20th  Jan.,  the  day 
limited  for  that  purpose  (a).  But  after  inspecting  the 
affidavit  of  execution, 

(a)  Harvey  ▼.  Harvey,  K.  B.  H.  4  &  5  6. 4.  MS. ;  and  see  Wohlenbtrg 
v.  Lageman,  6  Taunt.  *51;  t  Mario  580,  S.  C. 
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Bayley  B.  said  the  jurat  of  this  affidavit  shows  that 
it  was  sworn  before  the  time  for  making  the  umpirage 
had  elapsed.  It  therefore  sufficiently  appears  that  the 
award  was  executed  in  due  time,  and  this  difficulty  is 
superseded. 

Piatt  continued.  The  umpire  adjudicates  under  an 
authority  which  appears  to  be  derived  from  persons, 
to  one  of  whom  no  authority  was  given  by  the  judge's 
order.  If  the  arbitrator's  name  be  not  material,  it 
would  be  equally  unnecessary  to  state  correctly  the 
name  of  the  judge  by  whom  the  order  was  granted. 
At  all  events,  the  alteration  of  the  name  of  a  person 
from  whom  the  umpire  derived  authority,  vitiates  the 
award. 


1883. 


Bayley  B. — 1  am  of  opinion  that  the  rule  for  this 
attachment  ought  to  be  made  absolute,  and  that  the 
rule  for  setting  aside  the  award  should  be  discharged. 
The  cause  was  referred  to  W.  C.  and  Francis-  S.  with 
a  direction  that  before  proceeding  on  the  arbitration 
they  should  nominate  an  umpire  to  decide  in  case  of 
their  differing ;  and  it  is  ascertained  that  W+  C.  and 
Francis  S.  did,  in  point  of  fact,  duly  nominate  as  um- 
pire the  person  who  ultimately  made  the  award.  His 
nomination  then  was  regular,  so  as  to  clothe  him  with 
all  the  powers  necessary  to  authorize  him  to  act.  He 
acted  accordingly,  and  made  his  umpirage;  but  in  so 
making  it  he  has  misdescribed,  in  his  recital,  W.  C  and 
Thomas  S.  to  be  the  original  referees,  adding,  that  they 
nominated  him  as  umpire.  There  was  no  reference  to 
W.  C.  and  Thomas  S.,  nor  did  those  persons  ever  de- 
legate any  authority,  as  umpire,  to  the  person  who 
made  the  award,  but  W.  C.  and  Francis  S.  did,  and  the 
umpire  proceeded  and  made  his  award  accordingly. 


VOL.  HI. 


o  o 


Trew 

V. 
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1*699.       But  there  is  no  doubt  that  he  might  have  made  a  valid 
award  without  reciting  how  he  was  appointed  umpire. 

He  might  have  prefaced  it  by  merely  stating,  "I ,  of 

Burton.  _5  do  make  my  award  and  umpirage/9  and  then  have 
proceeded  to  make  his  directions.  Nor  in  an  action 
on  such  an  award  need  any  recital  of  his  appointment 
as  umpire  be  stated  in  the  declaration,  and  it  would' 
be  sufficient  to  state  that  the  matters  in  difference  were 
referred  to  W.  C.  and  Francis  S.,  with  power  to  nomi- 
nate an  umpire,  and  that  they  nominated  the  umpire 
accordingly,  who  made  his  umpirage.  The  mistake  in 
the  recital  then  would  not  justify  us  in  setting  aside  the 
award.  And  though  the  alteration  which  has  been 
made  in  the  award  is  said  to  have  vitiated  it,  and  would 
have  assuredly  done  so,  had  it  been  made  in  a  material 
part,  I  am  of  opinion  that  this  alteration  by  a  stranger 
in  a  part  which  I  hold  to  be  immaterial,  leaves  the 
umpirage  as  before  it  took  place  (a). 
-  As  to  the  affidavit  of  publication  of  the  award  used 
in  support  of  the  attachment,  it  is  certainly  defective, 
in  not  stating  on  what  day  the  award  was  published, 
and  if  there  was  nothing  else  to  show  the  court  that  it 
was  not  executed  before  the  day  when  the  power  to 
make  the  award  bad  expired,  the  attachment  could  not 
have  been  granted  5  but  as  it  turns  out,  on  inspecting 
the  jurat,  that  the  affidavit  was  signed  before  that  day, 
that  fact  shows  that  the  award  was  executed  within  the 
proper  time.  That  is  sufficient ;  and  1  am,  therefore, 
of  opinion  that  the  rule  for  the  attachment  should  be 
made  absolute,  and  the  rule  for  setting  aside  the  award 
should  be  discharged. 

Vauoban  B.t-I  dp  not  consider  the  recital  which 

(a)  See  Henfre$  v.  Bromley,  6  East,  309 ;  Irvine  v.  £fom,  8  East,  54} 
BaU  v.  Alderton  and  Another,  2  Bing.  476. 
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has  been  made  by  the  umpire  to  be  of  the  essence  of 
the  award  which  he  has  made.  That  award  might 
have  been  so  framed  as  to  be  good  without  any  recital 
at  all,  and  if  so,  it  may  be  dispensed  with  altogether* 

Bolland  B. — I  agree  with  my  learned  brothers  in 
considering  the  recital  immaterial,  and  therefore  con- 
cur in  making  the  rule  absolute  for  enforcing  the 
award;  though  during  the  arguments  I  entertained 
considerable  doubt  whether,  as  the  umpire  was  a 
stranger  to  the  parties,  and  had  no  authority  till  ap- 
pointed by  the  referees,  the  mistake  in  the  recital  of 
that  appointment,  which  he  had  taken  on  himself  to 
make,  would  not  vitiate  the  award. 

Gurney  B.— The  reference  to  W.  C.  and  Francis  S. 
was  good;  so  was  the  appointment  of  the  umpire 
which  was  made  by  W.  C.  and  Francis  S.  Then  the 
umpirage  or  award  followed  the  power,  but  its  recital 
of  the  umpire's  appointment  mistook  the  Christian 
name  of  one  of  the  original  referees.  Now  in  a  decla- 
ration on  the  award,  that  recital  might  be  omitted  as 
immaterial,  and  only  the  fact  of  the  umpire's  appoint- 
ment need  be  averred.  If  so,  the  mistake  will  not 
vitiate  the  award  or  prevent  the  remedy  upon  it  by 
attachment. 

Rule  for  setting  aside  the  award  discharged. 

Rule  absolute  for  the  attachment,  without 
costs. 
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1838. 
v*»v^/  Lucas  against  Jenner. 

When' after      rPHE  defendant  pleaded  the  general  issue  and  plene 

general  issue       -■-       j    •   •  *       •*      a       1  *  j  *      •    j 

and  plena  ad-         admimstravit.   A  rule  was  granted  for  judgment  as 

ministravit       jn  ^^  0f  a  nonsuit.    The  rule  was  discharged  on 

pleaded ,  de-        . 

fendant moved  giving  a  peremptory  undertaking  to  try  the  issue  joined 

for  judgment    on  fa  grst  pjea  the  defendant  being  at  liberty  to  take 

as  in  case  of  r      »  ... 

nonsuit,  the     out  a  summons  to  withdraw  his  replication  to  the  se- 

charsedl8the      con<^  P'ea  an<*  ta^e  judgment  of  assets  quando  acci- 
rule  on  a  pe-     derint. 
remptory  un- 
dertaking to  try  the  first  issue  only,  allowing  the  plaintiff  to  take  judgment  quando 
acciderint  on  the  second. 


Burt  and  Others  (Assignees  of  Dawson  and  Kerr, 

Bankrupts)  against  Moult. 

D.  and  K.  rPROVER  by  the  plaintiffs  as  assignees  against  the 
Jf.'^eday  '  defendants  to  recover  a  bank  post  bill  for  200/.  and 
after  commit-    \QSt  jn  money.    The  first  count  of  the  declaration  was 

ting  an  act  of  .  _ 

bankruptcy,  upon  a  possession  and  conversion  before  the  bank* 
handed  over  rUptcy.  The  second  count  alleged  a  possession  before 
money  to  M.    and  a  conversion  after  the  bankruptcy,  and  the  third 

n1s&brotherr  wa8  uPon  ^e  possession  of  the  plaintiffs  as  assignees, 
the  drawer  of .  At  the  Lancaster  summer  assizes,  1832,  a  verdict  was 
by  the  firm  found  for  the  plaintiffs  for  2001.  10s.  subject  to  the 
and  becoming  opinion  of  this  court  on  the  following  case. 

due  in  a  few         *  °  # 

days,  by  way  of      The  bankrupts  Dawson  and  K err  carried  on  busi- 

ferenceof the"  ness  *n  Partnersh>P  at  Manchester  as  nankeen  manu- 
drawer,  and  in  facturers,  for  several  years  prior  to  their  bankruptcy. 

contemplation 

of  bankruptcy. 

Afterwards,  and  on  the  same  day,  D.  also  committed  an  act  of  bankruptcy.     It  did 

not  appear  that  D.  while  solvent  knew  of  the  act  of  K.  in  handing  over  the  post  bill 

and  money.  A  commission  was  afterwards  issued  against  both  D.  and  K.    Held,  that 

their  assignees  could  recover  from  M.  the  amount  of  the  property  banded  over  to  him, 

by  K.  after  his  act  of  bankruptcy. 
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They  had  a  servant  named  Newman,  who  resided  per-  1833. 
manently  in  London*  upon  whom  they  were  in  the  ^ 
habit  of  drawing  bills  and  of  afterwards  remitting  and  Others 
money  to  him  for  the  purpose  of  providing  for  and  Moult. 
paying  the  same.  For  several  months  previously  to 
their  bankruptcy,  Dawson  and  Kerr,  who  were  then  in 
insolvent  circumstances,  found  the  greatest  difficulty 
in  providing  for  the  bills  drawn  by  them  upon  Newman 
as  aforesaid,  and  were  obliged  to  borrow  bills  and 
money  from  their  friends  in  Manchester  to  enable 
them  to  do  so.  In  July  1831,  many  of  those  bilk 
accepted  by  Newman,  amounting  to  1365/.  were  re- 
turned to  the  indorsers  in  Manchester  dishonoured ; 
one  as  early  as  the  13th  or  14th  of  that  month,  and 
others  on  the  27th,  28th,  and  29th  of  the  same  month, 
none  of  which  were  paid  or  taken  up  by  the  bankrupts 
excepting  one  bill  for  70/.  which  had  been  returned 
unpaid  on  the  13th  or  14th  as  aforesaid.  On  the  1st 
August  1831,  and  on  other  days  during  that  month, 
twelve  bills  drawn  by  Dawson  and  Kerr  upon  and 
accepted  by  Newman,  amounting  to  937/.,  were  returned 
dishonoured,  none  of  which  were  afterwards  taken  up 
or  paid  by  Dawson  or  Kerr ;  there  were  also  thirteen 
bilk  amounting  to  1939/.  due  in  September,  and  seven- 
teen other  bills  amounting  to  1792/.  due  in  October  in 
the  year  aforesaid,  all  drawn  by  Dawson  and  Kerr  on 
and  accepted  by  Newman  then  remaining,  and  which 
they  had  no  means  or  likelihood  of  paying,  and  none 
of  which  were  in  fact  afterwards  paid  either  by  New- 
man or  Dawson  and  Kerr.  Kerr  committed  an  act 
of  bankruptcy  on  the  29th  July  1831,  after  which  day 
no  bills  were  paid  by  the  bankrupts.  Dawson  com- 
mitted an  act  of  bankruptcy  at  10  o'clock  in  the  night 
of  the  1st  August  1831.  About  two  months  previously 
.to  this,  Dawson  and  Kerr  accepted  a  bill  for  200/* 
drawn  by  William  Moult  of  Philadelphia,  brother  to 
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BUST 

aadOthtis 

v« 
Moult. 


the  defendant,  and  for  whom  ihe  defendant  was  agent 
in  this  country  ;  this  bill  was  accepted  for  value  and 
would  become  due  and  payable  on  the  3d  August  1881. 
On  the  morning  of  the  1st  August  1831,  Kerr  (one  of 
the  bankrupts,)  who  was  on  terms  of  intimate  private 
acquaintance  with  the  defendant,  gave  to  the  defendant 
as  agent  for  his  brother  in  Philadelphia,  by  way  of 
fraudulent  preference  of  his  said  brother,  and  in  contem- 
plation of  bankruptcy,  a  post  bill  of  the  Bank  of  Eng- 
land for  200/.  and  10*-,  the  joint  property  of  the  bank- 
rupts j  and  before  two  of  the  clock  on  the  same  day  the 
defendant  paid  the  said  bank  post  bill  into  the  bank 
of  Messrs.  Scholes,  Tetlowe  &  Co.  of  Manchester,  to 
provide  for  the  said  bill  which  was  payable  in  Lam- 
don,  telling  those  bankers  that  he  brought  the  money 
to  take  up  the  bill  for  the  honour  of  his  brother,  to 
prevent  its  going  back  to  America,  but  did  not  say 
why  the  same  would  be  returned,  nor  did  he  make  any 
mention  of  Dawson  or  Kerr.  According  to  the  nature 
of  this  transaction,  the  bankers  were  not  bound  to 
apply  the  specific  bank  post  bill  received  by  them  from 
the  defendant  to  the  payment  of  the  said  bill  on  Daw- 
son and  Kerr,  but  it  became  the  property  of  the  bankers 
when  delivered  to  them,  and  they  thereupon  entered 
into  a  contract  with  the  defendant  to  pay  the  bill  in 
London  in  such  way  as  they  might  think  fit. 

On  the  day  following,  namely,  the  2d  August,  the 
bankrupts  being  arrested  at  the  suit  of  one  of  their 
creditors,  the  defendant  became  bail  for  them. 

The  question  for  the  opinion  of  this  court  is,  whether, 
under  the  above  circumstances,  the  plaintiffs  are  e»* 
titled  to  recover  from  the  defendant  the  value  of  the 
bank  poet  bill  and  the  10*.  ?  If  the  court  are  of  opinion 
in  the  affirmative,  then  a  verdict  to  be  entered  for  the 
plaintiffs  for  200/.  10«»,  if  in  the  negative,  then  a  Don* 
suit  to  be  entered. 
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-    The  points  marked  for  argument  were  as  follows :—       1833. 

m.  «  Buw 

For  the  Plaintiff*. —  That  the  conversion  in  this    andOtben 

case  was  by  the  -payment  of  the  post  biM  &c.  to  Schoies  &      Moult 

Co.  ad  agents  for  defendant,  and  having  taken  place  after 

acts  of  bankruptcy  by  both  bankrupts,  die  plalnthfs  were 

entitled  to  recover.    Supposing  the  court  should  be  of 

opinion  that  the  payment  of  the  post  bill  &c.  in  question 

to  Scholes  &  Co.  was  a  conversion,  and  which  was 

before  an  act  of  bankruptcy  by  one  of  the  bankrupts, 

though  after  an  act  of  bankruptcy  by  the  other,  still 

that  the  defendant  is  liable  in  trover.    Because  the 

appropriation  of  the  bank  notes  to  the  payment  of  the 

bankrupts9  acceptance  being  a  fraudulent  preference, 

was  void,  and  then  the  transaction  in  law  amounted  to 

nothing  more  than  a  mere  bailment,  in  which  case  the 

plaintiffs  as  assignees  could  maintain  this  action,  whether 

the  conversion  were  before  or  after  the  bankruptcy  of 

the  bankrupts.    If  this  were  otherwise,  then  all  that 

would  be  necessary  to  secure  a  creditor  who  obtains 

goods  from  his  debtor  by  way  of  fraudulent  preference, 

and  in  contemplation  of  bankruptcy,  would  be  to  con* 

vert  them  into  money  before  his  debtor  commits  an 

act  of  bankruptcy. 

For  ike  Defendant.— That  the  action  is  not  main- 
tainable because  only  one  of  the  bankrupts  had  com* 
mitted  an  act  of  bankruptcy  at  the  time  the  post  MM 
and  10**  were  delivered  to  the  defendant,  add  because 
the  defendant  was  a  mere  agent  to  carry  them  to  the 
bank  at  Mamcktster. 

The  Court  stopped  Atchbold  for  the  plaintiffs,  call- 
ing on 

Wightman  for    the   defendant. — The  question  is, 
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1833.       whether  the  whole  interest  in  the  sum  sought  to  be 

v^v*^l/      recovered  was  in  the  plaintiffs  as  assignees  at  the  time 

Burt  . 

and  Otben    °f  *he  conversion  ?    The  delivery  to  the  defendant  on 

__  *-  1  August  1831,  was  good  as  against  the  then  solvent 

AftOU  LT. 

partner  Dawson  and  bis  assignees,  he  as  well  as  Kerr 
being  bound  to  provide  for  their  acceptance.  [Lord 
Lyndhurst  C.  B.  How  can  that  be  so,  when  the  case 
finds  as  a  fact  that  the  post  bill  and  money  were  given 
to  the  defendant  by  way  of  fraudulent  preference? 
Kerr  was  not  at  that  time  a  solvent  partner.  Bayley  B. 
Kerr  had  no  power  to  dispose  of  partnership  property 
at  the  time  he  did,  for  he  had  then  himself  committed 
an  act  of  bankruptcy.]  Suppose  Dawson  had  never 
committed  an  act  of  bankruptcy  at  all,  be  would  have 
been  bound  to  pay  the  bill  on  the  3d  August;  then 
this  payment  of  that  bill  by  delivery  of  the  post  bill 
and  money  is  good  as  against  him.  [Lord  Lyndhurst 
C.  B.  During  the  earlier  part  of  July,  bills  to  the 
amount  of  1365/.  had  been  returned  to  the  bankrupts 
dishonoured ;  only  one  was  afterwards  taken  up.  The 
firm  then  was  in  great  distress  before  Kerr  committed 
the  act  of  bankruptcy  on  the  29th.]  Still  as  if  Dawson 
had. never  become  bankrupt  this  action  would  not  have 
lain,  so  as  he  did  not  commit  any  act  of  bankruptcy 
till  after  the  conversion  here  relied  on,  the  same  con* 
sequence  follows.  The  delivery  of  the  bill  and  money 
to  the  defendant  by  Kerr,  though  made  without  Daw* 
son's  privity,  would  have  been  valid  against  him  had 
he  continued  a  solvent  partner  j  if  so,  and  there  is  no 
evidence  that  he  dissented  from  it,  the  assignees  can- 
not maintain  this  action,  Smith  v.  Oriel  (a). 

Lord  Lyndhurst  C.  B. — You  say  that  Kerr's  act 
would  have  bound  Dawson,  though  contestible  by  hint 
had  he  chosen.     Now  the  assignees  represent  him, 

(a)  1  East,  368. 
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and  do  contest  the  property  of  the  defendant  in  this 
money  under  Kerr's  delivery  of  it  at  a  time  when  he 
as  a  partner  had  committed  an  act  of  bankruptcy,  and 
so  ceased  to  have  any  right  to  dispose  of  partnership 
funds  except  bonft  fide.     But  the  transfer  by  Kerr  is 
found  to  have  been  by  way  of  fraudulent  preference 
and  in  contemplation  of  bankruptcy.    It  was  therefore 
a  nullity,  and  could  not  pass  the  property,  though  the 
other  partner  Dawson  might  not  have  known  it  to  have 
taken  place,  or  might  not  have  dissented  before  he 
also  became  bankrupt.     But  Thomason  v.  Frere  {a) 
governs  this  case ;  for  there  were  here  two  partners, 
one  of  whom  having  committed  an  act  of  bankruptcy 
is  found  to  have  handed  over  part  of  the  joint  funds 
to  a  third  person  by  way  of  fraudulent  preference. 
The  other  partner,  whether  conusant  or  not  of  the 
transaction,  never  ratified  it ;  and,  on  his  bankruptcy 
a  short  time  after,  his  assignees  contested  the  act  of 
Kerr.    The  case  therefore  ranges  itself  entirely  within 
Thomason  v.  Frere,  which  decided  that  a  partner  after 
committing  an  act  of  bankruptcy  cannot  do  any  act 
to  bind  the  property  of  his  solvent  partner  or  of  his 
assignees. 


1833. 

Burt 
and  Others 

v. 
Moult. 


Bayley  B. — I  take  the  long-established  rule,  as  re- 
cognized in  Thomason  v.  Frere  (6),  to  be,  that  where 
one  partner  commits  an  act  of  bankruptcy  which  is 
afterwards  followed  up  by  a  commission  and  assign- 
ment, he  has  no  longer  any  power  over  the  partnership 
property,  and  any  disposition  of  it  by  him  is  void  as 
against  the  other  partners,  it  having  vested  in  them 
and  his  assignees  by  relation  to  his  act  of  bankruptcy. 


(a)   JO  East,  418. 

(6)   See  Hague  v.  RoUesion,  4   Burr.  8174 ;   18  Mod.  446 }   Cowpl. 
446. 
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1833.       All  the  necessary  requisites  have  here  concurred  to 
VTy^/      disqualify  Kerr.    His  act  of  bankruptcy  pot  an  end  to 
and  Other*    (hat  agency  for  Dawson,  with  which,  up  to  that  time, 
M  *■  he  must  be  taken  to  have  been  invested  by  the  relation 

of  partnership  which  existed  between  them.  On  that 
event,  the  power  to  bind  Dawson  am  his  agent  ended, 
and  the  property  in  the  partnership  funds  vested  at 
once  by  operation  of  law  in  him  jointly  with  the  assignees 
of  Kerr.  Then  the  assignees  of  Damson  might  sue  in 
order  to  repudiate  the  acts  of  Kerr.  Hese  Dawson  was 
entitled  to  choose  whether  he  would  pay  particular 
creditors  or  not ;  no  stranger  could  interfere  to  pre- 
vent him  from  paying  any  given  creditor.  Kerr9  after 
his  bankruptcy,  was  that  stranger ;  for  though  Damson 
while  solvent  possessed  the  power  I  have  stated,  not* 
withstanding  Kerr%  act  of  bankruptcy,  that  event  was 
a  dissolution  of  partnership,  and  stripped  Kerr  of  any 
power  to  dispose  of  the  joint  funds.  It  did  not  appear 
that  Dawson  concurred  in  the  delivery  here  contested, 
or  that  he  even  knew  of  it.  Had  he,  while  solvent,  ra- 
tified the  act  of  Kerr  by  any  subsequent  assent,  the 
case  would  have  had  a  different  aspect.  As  it  stands, 
that  act  was  a  wrongful  bailment  by  Kerr  of  the  pro- 
perty in  question,  and  the  assignees  of  both  partners 
may  insist  that  it  is  their  property  under  the  commis- 
sion.   They  are  therefore  entitled  to  recover. 

Vaughan  B.  —  I  was  of  counsel  in  Thomason  v. 
Frere,  which  is  an  unexceptionable  authority  to  prove 
that  no  property  passed  by  the  act  of  Kerr  after  the 
act  of  bankruptcy  by  him  committed.  The  most  fa- 
vourable point  of  view  for  the  defendant  is,  that  Kerr's 
act  was  done  without  the  knowledge  of  Dawson,  whose 
actual  dissent  did  not  appear.  But  no  act  of  ratifica- 
tion by  him  appears,  and  his  assignees  repudiate  it 
by  bringing  this  action.    There  is  some  ambiguity  in 
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the  statement  of  the  case,  that  the  aot  was  done  by       \QS8. 

Kerr  by  way  of  fraudulent  preference,  and  in  eon-  ^n^' 

ion  of  bankruptcy ;   those  terms,   taken  with  ant]  otheis 


the  fact  of  the  existing  pressure  on  the  firm,  seem  to  v- 

apply  more  to  the  bankruptcy  of  Dotcom  than  to  that 
of  Kerr,  which  had  been  rendered  certain  by  hia  pre* 
rious  act  of  bankruptcy. 

Holland  B. — Damon  does  not  appear  to  hare 
been  originally  privy  to  the  act  of  Kerr,  or  to  have 
afterwards  assented  to  it,  while  by  solvency  be  re- 
mained competent  to  do  so.  Then  that  act  did  not 
transfer  the  property  to  the  defendant. 

Judgment  for  the  plaintiffs. 


M'Curdy  against  Driscoll  and  Others* 

TRESPASS.     Six  counts  alleging  six  distinct  as-  Where  several 
tA  ,    i    ^     .  ,    «  ,.  A.      .    .         .  acts  of  assault 

saults  and  batteries,  and  four    distinct  imprison-  and  imprison- 
ments.    The  general  issue   and  seven  special  pleas  mentareal- 
were  pleaded ;  each  of  which  was  applied  to  the  whole  rate  counts, 
declaration,  and  after  reciting  the  specific  acts  of  tres-  ****  R,rcunJ; 

'  or  ^  stances  relied 

pass  laid  in  the  first  and  every  other  count  successively,  on  as  justify- 
proceeded  to  justify  each  act  so  laid  under  a  ca.  sa.  JJ^direc'teTto 
issued  from  the  palace  court,  concluding  thus,  "  which  each  different 

.  .  .1.1  occasion  on 

are  the  same  supposed  trespasses  in  the  introductory  wnich  the  de- 
part of  this  plea  mentioned,  and  whereof  the  plaintiff  fendant  is 

*  *  *  charged  with 

a  trespass;  and 
it  is  not  sufficient  to  confess  in  each  plea  the  several  acts  of  trespass  laid  in  every 
count,  if  the  defendant  only  seeks  to  avoid  them  by  stating  one  cause  for  the  whole, 
even  though  that  came  be  continuing,  and  the  pte»  do  aot  state  the  trespasses  in 
the  first  and  other  counts  to  be  the  same  and  not  other  or  different. 
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bath  above  thereof  complained,  &c."(a)  The  sixth 
special  plea  was  chiefly  relied  on  for  the  defendant, 
and  was  pleaded  to  every  act  of  assaulting,  &c.  &c. 
in  the  declaration.  It  stated  the  delivery  of  the  ca.  sa. 
to  the  defendant  £).,  who  afterwards,  and  before  the 
retain  of  the  said  writ,  to  wit,  on  the  day  and  year  in 
the  declaration  mentioned,  being  the  said  time  when 
&c.  and  within  the  jurisdiction  8tc.  took  and  arrested 
the  said  plaintiff  by  his  body,  whereupon  the  plaintiff 
forcibly  resisted  and  opposed  the  due  and  lawful  exe- 
cution of  the  said  writ,  whereupon  the  defendant  D. 
and  the  other  defendants  as  his  assistants,  in  order 
to  overcome  the  plaintiff's  forcible  resistance  and  op- 
position,  and  because  they  could  not  otherwise  over- 
come it  or  keep  plaintiff  in  a  safe  and  proper  manner, 
necessarily  and  unavoidably  a  little  pulled  about  &c. 
and  imprisoned  plaintiff  for  a  reasonable  and  necessary 
space  of  time,  which  are  the  said  supposed  trespasses 
in  the  introductory  part  &c.  (as  before).  Special  de- 
murrer to  all  the  special  pleas  alleged,  among  other 
causes,  that  the  plaintiff  having  alleged  several  causes 
of  action,  the  defendant  assumed  to  answer  all,  but  only 
answered  one ;  and  that  the  special  pleas  in  effect 
aver  that  the  assaults  shown  by  the  plaintiff  to  be 
different  are  one  and  the  same,  done  at  one  and  the 
same  time. 


Piatt  for  the  demurrer  cited  Edmonds  v.  Walter  and 
Others  (6). 

The  Court  then  called  on 

Byles  to  support  the  pleas.    If  a  plea  which  assumes 


(«)  It  was  not  added  that  the  assaults  ficc.  in  the  said  count*  were  <tae 
and  the  same,  and  not  other  or  different. 
(6)  S  Chit.  R.  291. 
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to  answer  the  whole  declaration  answers  in  fact  only 
part,  or  if,  as  in  Edmonds  v.  Walter,  it  alleges  causes 
of  action  laid  in  the  declaration  as  several  and  distinct 
causes,  to  be  one  and  the  same,  it  is  bad,  though  com- 
monly practised,  to  avoid  the  expense  of  pleading  seve- 
rally to  each  count  (a).  For  a  plaintiff  might  otherwise 
be  obliged  to  abandon  all  but  one  cause  of  action,  and  to 
take  issue  on  one  immaterial  point.  But  these  pleas, 
particularly  the  sixth,  confess  and  admit  the  distinct 
trespasses,  and  allege  a  continuing  cause  rendering  it 
necessary  to  do  sufficient  to  justify  them  all,  viz.  the 
plaintiff's  opposition  to  the  execution  of  process,  which 
must  be  taken  to  have  been  continuing  co-extensively 
in  duration  of  time  and  in  alteration  of  place  with  the 
different  trespasses  laid.  If  the  continuing  cause  was 
to  be  objected  to  as  being  laid  argumentatively  it  should 
have  been  specially  demurred  to  for  that  cause ;  Peichet 
v.  Woolslon(b).  The  court  will  give  a  meaning  to 
"  being  the  said  time  when  &c."  by  supplying  the  words 
for  which  that  "  &c."  is  substituted,  and  construing 
them  distributively,  viz.  that  at  each  time  when  each 
assault  &c.  is  respectively  laid  to  have  been  committed 
the  plaintiff  forcibly  opposed ;  nor  would  the  plea  be 
therefore  double,  for  it  amounts  to  but  one  answer  to 
the  whole  declaration,  though  containing  different 
answers  to  different  parts  of  it  respectively. 


1833. 

M'CuitDr 

v. 

Driscoll 

and  Others. 


Lord  Lyndhurst  C.  B. — There  does  not  appear 
from  any  plea  to  have  been  more  than  one  cause  for 
all  the  trespasses  complained  of,  nor  is  more  than  one 
assault  &c.  justified  in  each  plea.  The  whole  seems 
to  be  one  transaction. 


Bayley  B.  —  The  declaration  alleges  six  several 

(a)  TayUr  v.  Herbert,  Freem.  367,  pi.  47t  ;  1  Chitt.  on  PI.  472,  4th  edit. 
(6)  Aleyn,  48;  Com.  Dig.  Pleader  (E.  3.) 
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183S. 

BPCURBT 
V. 

Dmscoll 
and  Other* 


assaults  and  four  several  imprisonments.  The  pleas 
confess  six  assaults  and  imprisonments,  bat  you  do  not 
state  them  to  be  different,  nor  do  you  avoid  them. 
But  the  justifications  should  have  covered  the  whole 
trespasses  alleged.  No  reason  is  given  for  assaulting 
the  plaintiff  six  times  or  imprisoning  him  four  times. 
The  defendant  should  have  stated  circumstances  to 
show  his  right  to  assault  the  plaintiff  on  the  first  occa- 
sion, and  to  imprison  him  on  that  occasion,  and  then 
should  have  stated  other  circumstances  to  show,  that 
he  had  a  right  to  assault  him  and  imprison  him  the 
second  time ;  and  so  on  as  to  each  assault  or  impri- 
sonment laid.    But  no  different  occasions  are  shown.  . 


The  other  Barons  concurred-. 


Judgment  for  plaintiff  (a). 


(■)  No  plaintiff  who  alleges  on  the  record  a  matter  to  be  other  and 
different  which  it  in  fact  one  and  the  same,  e.  g.  who  states  in  a  new  as- 
signment that  the  locus  in  quo  is  alios  qoam  in  barra  (of  liberum  tene- 
ment urn,)  can  have  any  advantage  thereby.  In  the  Instance  put,  the  de» 
fendant  should  plead  not  guilty  to  the  new  assignment.  Bot  any  plea  by 
him  that  what  the  plaintiff  alleges  on  record  to  be  other,  is  one  and  the 
same,  will  be  bad  on  demurrer  or  iu  error.  See  FremUn  v.  Stanford,  Cro. 
Elir.  355,. 49* ;  Vin.  Ab.  tit. .  Trespass  (U  4*)  pi.  9  ;  also  *  Saund.  S99, 
e,  and  300 ;  Aikenhead  v.  Blade*,  6  Taunt.  198  ;  1  Marsh,  17,  5.  C.  The 
case  of  Sheldon*.  C/tpsW,  Sir  T.  Jones,  168.  Sir  T.  Ray.  448.  seems 
in  favour  of  the  plea  in  the  principal  case. 
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Cornish  against  Kino. 

ON  Sd  May,  Ball  moved  for  a  rule  for  the  plaintiff  Where  a  dis- 
,         ,  ,„  4  4  *       •■      tringas  is  re- 

to  be  at  liberty  to  enter  an  appearance  for  the  turned  nou  est 
defendant,  and  proceed  thereon  to  judgment  and  exe-  ,nventus  and 

•  nulla  bona, 

CUtion,  pursuant  to  2  W.  4.  C.  39.  S.  3  (a).  and  defend- 

ant's residence 
is  a  furnished 

Bayley  B. — As  the  place  of  the  defendant's  resi-  lodging,  at- 
tempts to 

execute  the 
(a)  The  affidavit  of  a  sheriff's  officer  stated,  that  a  writ  of  distringas  hating  warrant 

issoed  against  the  defendant  on 46  January,  under  anile  of  court,  a  warrant  8nou»d  be 

was  granted  by  the  sheriff  to  the  deponent,  who  in  pursuance  thereof  at-  ronv  '  r  tuA 

tended  several  times  at  the  lodgings  of  the  defendant,  situate  at  &c.  for  distringas  and 

the  purpose  of  executing  the  warrant j  (hat  defendant  was  on  all  such  occa-  warrant  issued 

sions  denied  to  the  deponent,  who  on  13  April,  the  return  day  of  the  dis*    ,   r^°,n.     ,  „ 

J  should  be  left 

tringas,  6nding  it  impossible  to  execute  the  warrant,  left  with  the  person  at  ^e  \0ifo_ 

who  keeps  the  house  in  which  aw  the  defendant's  lodgings,  a  copy  of  ings,  and  an 

the  distringas  and  notice  thereto  annexed,  requiring  the  defendant's  ap-  affidavit  made 

pearanoe  within  eight  days  inclusive  after  its  return;  and  that  deponent  -      n&  ™le  . 

was  unable  to  distrain  for  the  40s.  according  to  the  tenor  of  the  said  writ,  that  inquiries" 

the  lodgings,  of  the  defendant  being  ready  furnished,  and  the  woman  of  the  have  been 

house  informing  deponent  that  the  defendant  had  nothing  thereon  which  he  H*™0!  whe- 

. .       ..  .    .  ther  the  de- 

could  *>  dutrwn.  fejl(Unt  ^ 

The  follower's  affidavit  staled  his  belief  that  the  copy  of  the  distringas  so  goods  else- 
left  as  aforesaid  reached  the  defendant,  the  landlady  having  stated  to  the  where.    If 
deponent  that  all  papers  left  for  the  defendant  ha,d  been  forwarded  to  him;  none  l*11  J>e 
but  declined  to  say  where  he  was :  That  deponent  believed  defendant  to  be  .c.e  iJoinrifF 
well  aware  of  the  proceedings  in  the  cause,  and  to  keep  out  of  the  way  to  will  be  suf- 
avoid  them:  That  the  sheriff  of  MiddUtes  had  been  ruled  to  return  the  said  foed  to  enter 
distringas,  and  had  returned  non  at  inventus  and  nuUa.bona;  That  depp-  j£  VP^ce 
nent  searched  the  appearance  book  in  the  Exchequer  office,  on  the  29  April,  an(j  proceed 
and  that  defendant  has  not  entered  any  appearance  to  the  said  writ  of  dis-  to  judgment 
tringas:  That  since  the  issuing  said  writ  art  offer  has  been  made  to  plaintiff  an^  execution 
to  pay  him  5$.  la  the  pound  in  full  of  his  debt  in  question :  That  a  clerk  to  nn**T  2^n  4* 
an  attorney  obtained  copies  of  the  writ  of  summons  and  distringas  from      Jt  cannot 
the  plaintiff's  attorney,  but  would  not  sign  any  undei taking  to  appear,  be  made  part 

Both  deponents  swore  that  all  proper  means  were  used  to  serve  and  execute  <«  "W  aoo?e 

..     ,.  . .  ,  ,  rule,  that  ser- 

ine distringas  and  warrant.  y^  of  ^^^ 

of  declaration 
at  the  defendant's  last  known  place  of  residence  and  sticking  up  a  declaration  in  the 
office  be  deemed  good  service. 


COBNIBU 
V. 

Kino. 
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1833.  detice  is  a  furnished  lodging,  it  should  be  sworn  that 
the  plaintiff  had  made  fruitless  inquiries  after  any 
goods  which  the  defendant  might  have  had  elsewhere. 

That  affidavit  having  been  supplied,  the  rule  was 
granted  as  above ;  but, 

Per  Curiam. — The  latter  part  praying  that  leaving 
notice  of  declaration  at  the  last  place  of  the  defend- 
ant's abode  and  affixing  declaration  in  the  exchequer 
office,  should  be  deemed  good  service  of  declaration, 
must  be  the  subject  of  a  separate  motion  (a). 

(a)  See  Reg.  Gen.  HiL  183*.  No.  49.  Vol.  II.  349. 


Jones  against  Cliffe. 


The  plaintiff     HPROVER  for  a  watch,  tried  before  Taunton  J.  at 

Sfand  the  last  ScUoP  as8*"*-    In  September  1888,  the 

afterwards  plaintiff  had  pawned  a  watch  worth  20/.  for  101.  10*. 

■ntdie  dapli-  In  July  1829,  the  plaintiff,  a  clerk,  entrusted  the  de» 

Cate  ?  Kh*  fend&nt*  his  former  master,  with  the  duplicate,  in  order 

Defendant  to  regain  the  watch,  which  he  did  on  paying  11/.  17 s. 

Srdin  Tin0"  Tbe  term8  on  which  the  duPlicate  was  delivered  by 
paying  tbe       the  plaintiff  to  the  defendant  did  not  clearly  appear. 

interest!  *"  There  appeared  to  be  unsettled  accounts  between  them 

Plaintiff's  at  the  time.    On  9  November  1832,  the  watch  was 

that  watch  demanded  of  the  defendant,  who  said  he  had  had  it 

from  defend-  once  j„  jjj8  possession,  but  had  not  got  it  then ;  but 

ant,  saving,  *  ° 

plaintiff  would  that  the  plaintiff  might  have  had  it  if  he  the  defendant 
wharhado^n  had  had  it  in  Liverpool,  when  the  plaintiff  was  in  his 
advanced  to     service.    He  said  that  he  had  had  the  duplicate  from 

redeem  it. . 

The  defendant 

said  he  had  not  got  the  watch,  and  would  not  tell  who  had.    Held,  that  that  was 

evidence  of  a  conversion  to  sustain  a  verdict  for  the  plaintiff  in  trover,  and  that  the 

plaintiff  was  not  bound  to  tender  the  defendant  the  sum  paid  on  account  of  the  watch, 

as  the  defendant  had  not  got  it  ready  to  deliver  to  him  in  return. 
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the  plaintiff  to  redeem  it.  The  defendant  was  then  1833. 
told  that  the  plaintiff  would  allow  him  on  accotjnt 
whatever  sum  he  had  paid  to  get  the  watch  back,  but 
no  tender  was  made  of  any  sum.  He  spoke  of  a  defi- 
ciency in  the  plaintiff's  accounts  with  him.  The  de- 
fendant refused  to  say  who  had  the  watch,  and  said 
that  be  had  not  redeemed  it  himself,  but  got  a  friend 
to  redeem  it,  and  advance  the  money.  It  was  urged  for 
the  defendant,  that  as  the  plaintiff  could  not  call  for  a 
return  of  the  watch  till  the  money  paid  for  redeeming 
it  was  tendered,  no  conversion  was  or  could  be  proved, 
and  that  plaintiff  should  be  nonsuited.  Taunton  J. 
having  overruled  the  objection,  and  refused  leave  to 
move  for  a  nonsuit,  a  letter  was  put  in  for  the  defend- 
ant, addressed  by  the  plaintiff  to  a  person  in  the 
defendant's  employ,  containing  these  words :  "  before 
we  can  come  to  a  settlement,  will  Mr.  Cliffe  give  up  my 
gold  watch,  on  receiving  whatever  he  has  paid  for 
redeeming  it?"  No  answer  appeared.  The  learned 
judge  directed  the  jury  that  if  the  watch  was  taken  out 
of  pawn  by  the  defendant  at  the  request  of  the  plaintiff^ 
who  said  he  would  not  pay  for  so  doing,  but  that  if  the 
defendant  would,  he  might  keep  the  watch,  the  defend- 
ant was  entitled  to  a  verdict;  but  that  if  he  was 
entrusted  to  get  it  out  for  the  plaintiff,  then  the  plain- 
tiff was  so  entitled.  He  said  at  the  time  the  watch 
was  demanded,  the  defendant  did  not  insist  on  having 
had  the  duplicate  as  part  payment  of  any  deficiency  in 
the  plaintiff's  accounts.  Verdict  for  the  plaintiff  for 
10/. 

Justice  now  moved  for  a  new  trial,  on  the  ground. of 
misdirection,  and  insisted  on  the  objection  taken  at  the 
trial. 

Lord  Lyndhurst  C.  B. — The  evidence  is,  that  the 
vot.  in.  ?  v 
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plaintiff  pawned  the  watch.  The  defendant  said  be 
had  it  not  in  his  possession,  and  would  not  tell  to 
whom  be  had  delivered  it.  Was  it  then  necessary, 
under  such  circumstances,  that  a  formal  tender  of  the 
amount  paid  for  redeeming  the  watch  should  be  made 
by  the  plaintiff,  when  the  defendant  had  not  the  article 
ready  to  deliver  to  him  in  return? 

Bayley  B. — The  money  was  not  tendered,  but  the 
defendant  was  told  that  it  would  be  forthcoming  if  he 
would  deliver  up  the  watch.  He  says  that  he  redeemed 
it,  but  that  it  is  not  in  his  possession,  and  will  not  tell 
who  has  it.  Then,  unless  he  was  able  to  deliver  it  to 
the  plaintiff,  the  latter  was  not,  under  the  circumstances, 
bound  to  tender  the  amount  paid  for  redeeming  it 


Per  Curiam, 


Rule  refused  (a). 


(a)  As  to  waiver  of  the  lien  by  refusal  to  deliver  the  watch  on  other 
grounds,  see  Boardman  v.  Sill,  1  Campb.  410  n.  and  Whiit  v.  Ommtr, 
t  Bing.  tS. 


Since  2  W.  4. 
c.  39.  8. 11.  if 
process  is  irre- 
gularly served 
early  in  a  va- 
cation, the 
defendant 
should  apply 
to  a  judge  at 
chambers,  and 
not  wait  till 
the  four  first 
days  of  term. 


Cox,  Assignee  of  the  Sheriff  of  Middlesex,  against 

Tullock. 

f\N  30  April  a  rule  was  obtained  to  set  aside  the 
service  in  Middlesex  of  process  issued  into  Surrey, 
for  irregularity,  with  costs.  Ball  showed  for  cause, 
that  the  process  having  been  served  early  in  the  vaca- 
tion after  last  term,  the  defendant  might  have  gone 
before  a  judge  at  chambers  without  delay. — Richards 
contrd.  "  Coming  promptly"  means,  coming  within 
the  first  four  days  of  term. 


in  thb  Third  Ybar  of  WILLIAM  IV.  B09 

Baylby  B. — In  the  meantime  the   plaintiff  may       1838. 
have  delivered  his  declaration  and  signed  judgment        p* 
We  will  see  the  other  judges  before  we  decide  on  a  «. 

point  affecting  the  practice  of  all  the  courts.    .  Tmuxw. 

On  a  subsequent  day  he  said,  The  question  here  was, 
whether  the  defendant  ought  to  have  applied  to  a 
judge  at  chambers  in  the  vacation  to  set  aside  irregu- 
lar process,  or  might  wait  till  term  ?  We  have  seen 
the  other  judges,  who  agree  with  us  in  opinion,  that  he 
ought  to  have  applied  to  a  judge  at  chambers;  .and  for 
jthis  short  reason,  that  since  2  W.  4.  c.  39.  s.  11.  a 
plaintiff  has  a  right  to  go  on  with  his  proceedings  in 
vacation. 


Cantellow  against  Freeman. 

/"^N  24  February  the  defendant  was  discharged  from  a  defendant 

arrest  on  a  capias,  on  undertaking  forthwith  to  discharged 
obtain  A.'s  acceptance  for  the  debt  and  costs.    Having  on  mesne  pro- 
failed  to  do  so,  he  was  again  arrested  on  9  April  on  a  ^JfnJ1^1^. 
fresh  writ,  grounded  on  the  same  affidavit.    A  rule  dertaking, 
was  obtained  to  discharge  him  out  of  custody,  on  the  ^formed)  °° 
ground,  first,  that  whether  the  second  arrest  was  vexa-  ma7  b°  tor- 
tious or  not,  the  plaintiff  was  bound  to  obtain  a  judge's  second  time 

order  before  harrassing  the  defendant  by  the  second  .wl]ho,ut  * 

-        ,        .  judge  s  order, 

arrest ;  and  secondly,  that  it  was  in  feet  a  discon-  under  Reg. 
tinuance  within  Meg.  Gen.  Hil  2  W.  4.  No.  7.  [Vol.  fw\?%o.7. 
II.  341.]  It  was  shown  for  cause,  first,  that  the 
condition  on  which  the  plaintiff  agreed  to  discharge 
the  defendant  from  arrest,  not  having  been  performed, 
the  second  arrest  was  not  vexatious;  Puclrfbrd  v. 
Maxwell  (a);  and  secondly,  that  a  judge's  order  was  not 

(«)  6T.  R.  5$,  and  Anon.  1  Chit.  R.  274,  n. 

PP2 
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1833.  necessary  in  this  case,  which  arose  from  the  default  of 

^  v,^^,^  the  defendant,  and  not  from  the  plaintiff's  laches,  as  in 

CANTELLOW 

v    .  cases  of  non  pros,  nonsuit,  or  discontinuance. 


Freeman. 


Per  Curiam. — The  defendant  was  discharged  out 
of  custody  on  the  faith  of  his  representations  that  he 
could  and  would  forthwith  obtain  a  friend's  acceptance 
for  the  debt  and  costs.  Those  representations  were 
not  verified  by  the  event;  nor  does  he  assert  any  jtist 
ground  for  having  made  them.  Then  the  plaintiff  was 
justified  in  arresting  him  a  second  time;  nor  does  the 
rule  of  court  apply,  for  there  has  been  no  discontinu- 
ance ;  the  capias  issued  on  the  affidavit  originally  filed. 

Rule  discharged  with  costs. 
Arch  bold  for,  W.  H.  Watson  against  the  rule. 


The  King  on  the  prosecution  of  Prigg  against 

Holden  and  Clough. 

Requisites  for    jniGGS  ANDREWS  moved  to  discharge  a  for- 
reUe^Lninst  feited  recognizance  estreated  into  this  court  by 

forfeited  re-     order  of  a  learned  judge,  on  affidavits  suggesting 

cognizances.  "         * 

grounds  for  relief. 

< 

Bayley  B.—  You  should  have  been  also  furnished 
with  a  constat  of  the  proceedings  from  the  office  of  the 
cleric  of  the  estreats,  to  let  us  see  what  the  recognizance 
is.  The  motion  should  have  been  made  on  either  of 
those  days  in  the  week  when  the  treasurer's  reroem- 
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brancer  is  present,  and  notice  of  motion  should  be       1833. 
given  to  him  and  to  the  solicitor  of  the  treasury.  ^  fcw 

Motion  refused  (a).  «. 

HOLDEN 

and  Anothtr. 
(«)  See  Ex  part*  Dunk  and  Another,  ante,  Vol.  II.  500.    The  offices  of 

the  lord  treasurer's  remembrancer,  as  well  as  of  the  clerk  of  the  estreats, 
being  abolished  by  3&  4  W.  4.  c.  99.  s.  41.  the  records  of  those  offices  are 
by  s.  45,  transferred  to  that  of  the  king's  remembrancer,  who  by  ■•  46.  la 
to  perforin  all  the  dories  of  the  abrogated  officers,  subject  to  the  orders  of 
the  barons.  By  s.  47.  copies  and  extracts  of  all  the  records  so  trans- 
ferred are  declared  to  be  as  available  in  evidence  as  before  the  offices  were 
abolished. 


Gilmour  against  Kino  Gent,  one  &c, 

QPECI AL  assumpsit  on  the  following  contract  of  Where  credi- 
^  indemnity,  to  recover  costs  and  expenses  to  which  ££ngcr  ™  * 
plaintiff  had  become  liable  in  consequence  of  becoming  ^jj£f  £e 
assignee  of  certain  bankrupts.  the  assignee, 

«Sir,  London,  23  October  1829.     J-^J-J* 

In  consideration  of  your  having  assented  to  become  mi\\  „<*  be 
the  assignee  under  a  commission  of  bankruptcy  against  J^^"* 
C.  E.  Gadderer  and  J.  C.  Edwards>  at  my  express  their  appoint- 
wish,  and  to  oblige  me,  I  hereby  agree  to  hold  you  "J*^  by 
harmless  and  indemnified  against  all  costs,  charges  and  ^g^g* 
expenses  to  which  you  may  become  liable,  in.  conse-  ^  ^ 

quence  of  being  such  assignee.    I  am  &c  ^     3JS&. 

Wk  H.  Ktng.       8i00|  to  in- 
The  following  were  the  facts.     On  80  September  J^J™ 
1829,  a  commission  of  bankrupt  issued  against  Gad-  u  not  illegal* 
derer  and  Edwards.    Defendant  was  petitioning  cre- 
.  dttor  and  solicitor  to  the  commission.    At  the  public 
.  meeting  for  the  choice  of  assignees,  debts  to  a  large 
amount  were  proved;  but  no  creditor  being  willing  to 
become  assignee,  the  plaintiff;  a  stranger  to  the  estate, 
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1883.  was  solicited  by  them!  as  well  as  by  tbe  bankrupts,  to 
take  that  office.  He  said  he  would  not  be  liable  to  any 
loss.  He  afterwards  took  the  above  undertaking,  and 
was  appointed;  actions  were  brought  by  the  defendant  in 
his  name,  and  expenses  were  sustained  to  the  amount 
sued  for.  At  the  trial  before  Bolland  B.  at  the  Lou- 
don sittings  after  Hilary  term,  Hutchinson  objected 
that  the  agreement  of  indemnity  being  by  the  solicitor 
to  the  commission  was  illegal.  Verdict  for  plaintiff. 
A  rule  having  been  obtained  to  enter  a  nonsuit, 

John  Williams  and  Hoggins  showed  cause.  The 
necessity  of  appointing  some  assignee,  made  it  necessary 
to  induce  some  one,  a  stranger  to  the  estate,  to  under- 
take the  office  when  the  creditors  refused.  The  plain- 
tiff did  not  obtrude  himself  into  it,  but  several  of  the 
creditors  at  a  public  meeting  .requested  him  to  take  it 
on  him.  Then  how  is  it  impolitic  or  illegal  that  the 
solicitor  to  the  commission  should  indemnify  the  assig- 
nee? In  Ex  parte  Steele  (a),  the  solicitor  chose  himself 
assignee,  and  the  commission  was  not  superseded. 
Nor  is  this  case  like  Ex  parte  Wilson  (A),  where  the 
solicitor  guaranteed  the  petitioning  creditor  against 
the  expenses  of  issuing  a  commission,  and  the  credi- 
tor struck  a  docket  accordingly;  for  the  proceedings 
there  originated  with  the  solicitor ;  whereas  the  com- 
mission had  issued  in  this  case,  and  the  creditors  pro* 
posed  and  assented  to  the  appointment  of  the  plaintiff 
as  a  means  of  getting  clear  of  their  difficulties. 

Hutchinson  contrA.  The  effect  of  this  undertaking 
must  be  to  prevent  that  examination  of  the  bankrupt's 
affairs,  which  the  policy  of  the  law  provides  for  tbe 
benefit  of  his  creditors.  For  if  tbe  assignee  takes  an 
indemnity  from  the  solicitor  he  transfers  the  real  con- 

.    4 

(o)  16  Vei.  165.  (fr)  Back's  Baokruptcj  Cases,  S06. 
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trol  over  the  estate  and  the  solicitor  to  the  latter,  who       1883. 
thus  in  fact  unites  the  office  of  assignee  with  his  own.      *^T'*J' 
out  those  trusts  are  incompatible.    Thus  in  the  con-  0. 

verse  case  of  Ex  parte  Badcock,  in  re  Gundry  (a),  where  Kino. 
the  assignee  also  acted  as  solicitor,  Lord  Chancellor 
Lyndhurst  superseded  the  commission,  expressing  him- 
self in  the  following  manner:  "  I  am  of  opinion  that  an 
assignee  is  not  entitled  to  act  as  solicitor  to  the  com- 
mission. It  is  part  of  the  assignee's  duty  to  direct  and 
control  the  solicitor's  proceedings,  and  if  the  offices  be 
held  by  the  same  individual,  that  check  must  necessa- 
rily be  lost.  I  think  in  reason  or  upon  principle  that 
the  same  person  should  not  be  permitted  to  fill  two 
offices,  one  of  which  is  in  its  nature  responsible  to 
the  other."  The  language  of  Lord  Eldon,  in  Ex  parte 
WiUon,  is  not  less  strong.  The  distinction  attempted 
between  giving  the  guarantee  before  or  after  the  com- 
mission issued  is  entitled  to  no  weight;  for  all  that  was 
to  be  done  for  the  benefit  of  this  estate  in  getting  in 
the  debts,  remained  unperformed  before  the  plaintiff 
was  appointed  assignee.  In  Murray  v.  Reeves  (6),  an 
agreement,  by  which,  in  consideration  that  the  creditor  . 
of  an  insolvent  would  withdraw  his  opposition  to  his 
discharge,  he  was  to  become  assignee  to  the  estate  and 
receive  1001.  out  of  it,  was  held  void,  as  tending  to 
withdraw  the  insolvent's  case  from  that  due  sifting 
which  he  had  submitted  to,  and  which  it  is  the  interest 
of  the  public,  as  well  as  the  creditors,  it  should  receive. 
[Bayley  B*  You  do  not  contend  that  the  other  credi- 
tors might  not  have  indemnified  the  plaintiff,  but  only 
that  a  guarantee,  if  given  by  a  solicitor  who  has  to 
workT  the  commission,  is  void.  The  undertaking 
in  Murray  v.  Reeves  was  to  withdraw  the  opposi- 
tion which  a  creditor  was  about  to  make,  and  was  held 

{•)  Mohtagu  &  Mac  Arthur  R.  ti3.  • 

(6)  8  B.  &  Cr.  481.    See  GiUett  v.  Rippon,  R.  &  M.  406; 
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1888.  fraudulent  It  does  not  conclude  this  case.]  The 
effect  of  this  undertaking  falls  within  the  principle  of 
that  case.      Had  this  guarantee  been  canvassed  in 

Kifco.  equity  Ex  parte  Wilton  must  have  applied.  The 
Chancellor  in  his  discretion  would  have  restrained  the 
solicitor  from  becoming  the  assignee.  [Bayley  B.  In 
that  case  the  assignee  was  not  a  stranger,  but  agreed 
to  be  a  petitioning  creditor,  and  thus  gave  his  aid  to 
have  a  commission  issued,  which  would  not  other- 
wise have  been  issued  at  all,  on  receiving  indemnity 
from  the  solicitor,  whose  interest  it  was  that  it  should 
issue.  I  do  not  see  why  the  plaintiff  should  be  taken 
to  have  put  himself  into  the  hands  of  a  solicitor,  because 
guaranteed  by  him  against  loss.]  The  assignee  by 
this  undertaking  divests  himself  of  all  interest  to  restrain 
the  number  of  suits  to  be  brought  by  the  solicitor. 

Bay  ley  B. — I  am  of  opinion  that  this  undertaking 
to  indemnify  the  assignee  is  not  illegal.  He  was  a 
stranger  to  the  estate,  and  at  a  time  when  none  of  the 
creditors  at  their  public  meeting  are  willing  to  come 
forward  to  take  the  office  of  assignee,  he  is  requested 
by  them  to  do  so,  and  discharge  its  duties.  Some  one 
must  be  assignee ;  then  why  should  it  be  expected  that 
the  plaintiff  should  gratuitously  execute  a  duty,  which, 
while  it  cast  a  burden  on  him,  would,  if  honestly  per- 
formed, confer  on  him  no  advantage?  Indeed,  in  what 
manner  can  he  be  exonerated  from  actual  loss,  but  by 
some  undertaking  of  guarantee?  On  that  account* 
therefore,  he  says  publicly  he  will  be  at  no  loss,  but,  on 
receiving  the  indemnity  from  the  defendant,  consents 
to  become  assignee.  It  is  said  to  be  contrary  to  public 
policy  that  the  indemnity  should  be  given  by  the  soli- 
citor to  the  commission;  but  it  does  not  follow  that 
because  the  assignee  is  so  indemnified  he  should  place 
himself  under  the  solicitor's  cbntrol.    He  may  take 
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indemnity  from  some  one,  and  there  seems  no  reason  1838. 
why  the  solicitor  should  not  give  it.  Now  in  Ex  parte 
Wilson  the  indemnity  was  given  by  the  solicitor  to  a 
man  interested  in  the  estate,  and  bribed  by  him  to  act 
as  petitioning  creditor  upon  a  debt,  where  without  him 
the  commission  would  never  have  issued.  It  was  a 
bargain,  that  he,  acting  as  such  petitioning  creditor, 
should  give  the  solicitor  the  power  of  working  the 
commission  without  himself  incurring  any  responsibility 
as  petitioning  creditor.  Here  no  agreement  appears 
that  the  defendant  was  to  continue  solicitor  to  the 
estate.  Then  if  he  deviated  from  his  duty  as  solicitor, 
the  indemnity  given  by  him  to  the  plaintiff  would  not 
prevent  the  latter  displacing  him,  if  necessary ;  while 
the  defendant's  undertaking  to  indemnify  the  plaintiff 
would  have  remained  in  full  force. 

Vaughan  B.  concurred. — The  conduct  of  the  de- 
fendant  in  giving  the  guarantee  does  not  afford  suffi- 
cient ground  for  resisting  the  action. 

Bolland  B. — If  the  plaintiff's  case  rested  on  the 
bargain  with  the  solicitor  only,  there  would  have  been 
more  ground  for  argument  against  it;  but  the  plaintiff 
was  applied  to  at  a  public  meeting  of  creditors  to 
become  the  assignee,  and  told  them  there,  "  If  I  am  to 
be  the  assignee,  I  will  not  be  liable  for  any  loss." 
Then  the  transaction  of  giving  the  guarantee  naturally 
flows  from  that  declaration,  and  appears  to  me  sup- 
portable at  lawi 

Gurney  B. — What  passed  at  the  meeting  of  the 

treditors  divested  the  transaction  of  any  fraudulent 

character. 

Rule  discharged  as  to  the  nonsuit; 
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In  order  to 
get  costs  under 
43  G.  3.  c.46. 
s.  3.  where  the 
arrest  is  for 
more  than  the 
sum  recovered, 
the  defendant 
need  not  show 
malice,  but 
want  of  "  rea- 
sonable and 
probable  * 
cause/' 


Erle  against  Wynne. 

A  RULE  for  costs  having  been  obtained  under  43 
G.  3.  c.  46.  s.  3.  it  was  shown  for  cause,  that  the 
arrest  for  the  larger  sum  was  proved  by  the  affidavits 
not  to  have  been  malicious. 

Per  Curiam. — Our  decision  is  founded  on  the  words 

of  the  act,   "  reasonable  and  probable  cause."     We 

think  that  the  facts  establish  no  such  cause  to  have 

existed.    The  doctrine  that  malice  must  be  shown,  in 

order  to  support  a  rule  for  costs,  where  the  arrest  was 

for  more  than  is  recovered,  is  over-ruled ;  Donlan  v. 

Brett  (a). 

Rule  absolute. 

</•  Jervis  for,  Cottingham  against,  the  rule. 

(a)  10  B.  &  Cr.  117;  see  Linlty  v.  Bales,  ante,  Vol.  II.  p.  475. 


A  sheriff  seized 
goods  under  a 
fi.  fa.  before 
14.  Dec.    On 
that  day  a  ba- 
ron at  cham- 
bers staved 
proceedings 


Cook  against  Allen. 

(~\N  the  14th  December  an  application  was  made  at 
chambers  to  set  aside  the  judgment,  with  the  exe- 
cution and  levy  thereon,  for  irregularity;    and   the 
learned  baron  stayed  the  proceedings  till  the  4th  day 
of  the  next  term,  in  order  to  give  time  to  move  the 
till  the  4th  daj  court  for  that  purpose.    A  rule  was  obtained  accord- 
term,  to'enable  »ngly,  and  discharged  on  22  January  \amte  378].    On 

defendant  to 

move  for  a  rule  to  set  aside  the  judgment  and  execution  for  irregularity.  It  was 
obtained  accordingly,  and  discharged  on  the  22d.  On  the  last  day  of  term,  the 
3 1st,  the  sheriff  moved  under  the  adverse  claim  act,  1  &  2  W.  4.  c.  66.,  for  protec- 
tion against  a  claim  by  defendant's  brother  to  the  goods  seized.  Part  of  the  goodb 
had  heen  sold  and  the  rest  removed.  Held,  that  a  sheriff  must  come  promptly,  and 
in  this  instance  he  came  too  late,  in  not  moving  within  the  four  first  days  of  Hilary 
term,  or,  at  all  events,  sooner  after  the  2  2d,  wheu  the  rule  to  set  aside  the  judgment 
was  discharged.  Sembte,  that  under  1  &  2  W.4.  c.  50.  s.l.  the  sheriff  should  also 
have  denied  collusion. 


in  th*  Thibd  Year  op  WILLIAM  IV.  587 

the  31  st,  the  last  day  of  Hilary  term,  a  rule  to  show  1833. 
cause  was  granted  under  1  &  2  W.i.  c.  56.  calling  on 
the  adverse  claimant  to  protect  the  sheriff  of  Suffolk 
against  a  claim  of  the  defendant's  brother,  under  a  bill 
of  sale,  to  the  goods  which  had  been  seized  under  a 
fi.  ft. 

For  the  claimant  it  was  now  urged,  in  discharge  of 

the  rule,  1st,  That  it  might  have  been  moved  for  early 

in  Hilary  term;   or,  at  all  events,  after  the  rule  for 

setting  aside  the  judgment  was  discharged,  and  in  time 

for  showing  cause  in  that  term.  2dly,  That  the  sheriff's 

affidavit  only  stated   the  fi.  fa.   seizure  and  claim  by 

the  third  party,  without  denying  collusion  with  him,  as 

seems  required  by  ss.  1.2.  and  6.  of  the  act.     The 

greater  part  of  the  goods  seized  were  removed,  and  a 

small  part  was  sold.     [Bay  ley  B.  If  the  money  has 

been  paid  over,  the  court  will  not  interfere ;  Chalon  v. 

Anderson  (a).]    A  special  bailiff  was  afterwards  put 

into  possession,  so  that  the  sheriff  was  discharged 

from  the  consequences  of  a  false  return;    Porter  v. 

Finer  (6),  PaUister  v.  PalUster  (c). 

For  the  execution  creditor  Devereux  v.  John  (d)  was 
cited  to  show  that  a  sheriff  will  not  be  relieved,  unless 
he  comes  in  a  reasonable  time. 

For  the  sheriff  it  was  urged,  that  till  the  22d,  when 
the  rule  for  setting  aside  the  judgment  was  disposed  of, 
it  was  useless  to  have  moved,  and  that  the  interval 
between  the  22d  and  31st  was  not  too  long  to  get  affi- 
davits from  the  county.  The  affidavit  is  in  the  form 
hitherto  used. 

Per  Curiam* — The  intention  of  the  statute  was  to 
protect  sheriffs  against  the  risk  arising  from  conflicting 
claims  on  goods  seized  by  them,  but  in  order  to  that 

(a)  Ante,  JS7.  (b)  1  Cfaitt.  R.  619,  n.  (c)  Id.  614,  n. 

(d)  K.B.  Hit.  S  G.  4.  Pmrkt  J.  done;  1  D.  P.  C.  548. 
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1833.  benefit  they  must  come  promptly.  In  this  case  had 
not  the  rule  to  set  aside  the  judgment  been  pending, 
the  sheriff  should  have  come  within  the  first  four  days 
of  the  last  term,  and  if  his  motion  was  deferred  till 
after  the  former  rule  was  disposed  of,  on  the  23d, 
the  interval  between  that  day  and  the  31st  is  unac- 
counted for,  during  which  the  rule,  if  granted,  might 
have  been  disposed  of.  The  sheriff  should  hove  ex- 
plained why  he  was  not  ready  with  the  necessary  affi- 
davits on  the  23d.  Bayley  B.  added,  It  is  by  no 
means  clear  that  he  should  not  have  denied  collusion. 
Rule  discharged  (a). 

S.  Huglies  for  the  sheriff,  J.  Jervis  for  the  claimant, 
W.  H.  Watson  for  the  execution  creditor. 

(a)  See  Tidd,  9  cd.  316. 


mmtm 


Gibson  and  Another,  Assignees  of  a  Bankrupt,  against 

Humphrey  and  Another. 

"trover.  Pro-  T^ROVER  for  certain  furniture  and  fixtures  seized 
S&^r  and  8old  by  d»  defendants  as  sheriff  of  Middlesex. 

assignees  ot  * 

a  bankrupt  The  seizure  took  place  on  14th  Jan.  at  the  bankrupt's 
sheriff  for  the  house,  under  a  fi.  fa.  The  sheriff  received  notice  the 
value  of  goods  5ame  <jay  that  an  act  0f  bankruptcy  had  been  com- 

of  the  bank-  .       ,.        ,        ,  ,   r     ,         ,     n       \ 

nipt  impro-  mitted  by  the  then  defendant  before  the  seizure,  upon 
perlv  sold  bv    which  a  fiat  would  be  issued.    It  issued  accordingly  on 

him  under  an  °  J 

eiecution,        18th  January  t  and  the  sheriff  had  notice  of  it;  but 

rtayeTuJ?  sold  aI1  the  Property  seized.  The  fixtures  had  been 
less  the  plain-  removed  out  of  the  house  prior  to  its  being  sold,  under 
to  th?  amount  a  Power  of  sale  in  a  mortgage  deed  by  the  bankrupt  td 
to  be  reco«       another  person.    The  value  of  the  house  was  said  to 

have  been  much  diminished  by  the  absence  of  the 
fixtures.     Piatt  had  obtained  a  rule  calling  on  the 
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plaintiffs  to  show  cause  why  the  proceedings  in  the  1833. 

action  should  not  be  stayed,  on  paying  the  assignees  ^-^v^s 

the  produce  of  the  furniture,  and  restoring  the  fixtures  ana  Another 

to  their  former  place.  *• 

Humphrey 
and  Another. 

W.  H.  Watson  showed  cause.  The  question  is 
of  value,  and  the  plaintiffs  will  not  consent  to  try  it  by 
affidavits  or  otherwise  than  by  a  jury;  Tucker  v. 
Wright  (a).  In  Brunsden  v.  Austin  (&),  where  a  part  of 
a  steam  engine  was  surrendered  to  the  plaintiff  on 
payment  of  costs  to  that  time,  there  was  no  dispute 
about  the  value.  In  Pickering  v.  Truste  (c)  the  value 
was  admitted.  Here  the  assignees,  after  the  removal  of 
the  fixtures,  resolved  not  to  redeem  the  mortgage  and 
sell  the  house  as  they  before  intended.  The  assignees' 
damages  are  increased  by  the  removal  of  the  fixtures, 
and  thus  diminished  the  value  of  the  house  when  sold 
by  the  mortgagee,  so  as  to  increase  the  balance,  for  she 
might  prove  against  the  estate.  Nor  will  the  court 
protect  a  sheriff  who  has  sold  after  repeated  notices  to 
the  contrary. 

Piatt  contra.  This  is  a  vexatious  claim  bona  fide 
resisted  by  the  sheriff.  If  they  could  have  applied 
for  relief  under  1  &  2  W.  4.  c.  58.  s.  6.  as  for  a  claim 
to  goods,  they  would  have  been  put  to  greater  expense 
in  taking  possession.  They  cannot  be  made  to  pay 
more  than  the  amount  produced  by  the  furniture  and 
fixtures.  It  is  the  mortgagee  who  suffers  by  any 
diminution  in  the  purchase  money  of  the  house. 

Lord  Lyndhurst  C.  B.  —  Though  the  courts  will 
assist  sheriffs  who  act  fairly,  we  cannot  prevent  these 
plaintiffs  from  trying  by  a  jury  the  amount  of  damage 

(a)  3  Ring.  601  j  and  sec  Earle  r.  Holdernuu,  4  Bing.  46*. 
(6)  Tidd  Pr.  545,  9  ed.  (c)  7  T.  R.  53. 
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1883.  which  they  allege  themselves  to  have  suffered  from 

^^  the  sale  of  the  fixtures  in  any  particular  manner.    We 

and  Another  cannot  assume  the  province  of  a  jury  in  estimating  that 

Humphbsy  damage  (a). 


v. 

PH 

aad  Another. 


Baylby  B. — The  parties  here  do  not  agree  on  the 
amount  of  damage  incurred.  Now  in  the  cases  in 
which  proceedings  in  trover  have  been  stayed  on  pay- 
ment of  costs,  the  specific  chattel  sued  for  has  been 
delivered  to  and  accepted  by  the  plaintiff,  without  his 
disputing  its  quantity  or  quality,  or  making  chum  in 
respect  of  any  special  damage  sustained  by  it  Bo  if 
the  chattel  had  been  sold,  and  the  amount  to  be  reco- 
vered was  undisputed,  this  motion  might  be  granted ; 
but  here  the  plaintiffs  do  not  consent  to  take  back  the 
fixtures  and  let  the  master  assess  the  suih  which  the 
defendants  ought  to  pay  for  reinstating  them,  but  pro- 
ceed for  the  value  which  they  say  they  would  have 
borne  had  they  been  sold  while  affixed  to  the  bank- 
rupt's house.  Then  thg  court  cannot  interfere.  The 
sheriff  and  a  private  person  are  the  same  in  this 
respect. 

Per  Curiam. — Rule  discharged  without  costs. 

(a)  See  S  Burr.  1364 ;  2  Bla.  R.  90 J;  3  Bing.  602. 
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1633. 

Rutty  against  Auber. 

/MRCHBOLD  had  obtained  a  rule  for  setting  aside  An  appearance 
the  judgment  signed  in  this  case,  and  all  subse-  for  lne  de- 
quent  proceedings  therein,  for  irregularity.    The  action  ff ndant  in  due 
was  on  a  covenant  for  payment  of  money  lent  on  January,  but 
mortgage,  and  the  writ  of  summons  was  served  on  9th  "ot  ^ei.°£ 
January.     On  the   10th   the  defendant    caused  an  appearance 
appearance  to  be  entered.    The  plaintiff's  attorney  i^^b-1^ 
having  received  no  notice  of  appearance,  searched  the  plaintiff's  at- 
appearance  bopk  of  Hilary  term  without  finding  the  terecU  com-' 
entry  of  appearance,  and  on  the  21st  entered  a  common  mon  appear- 
appearance  for  the  defendant.    On  the  26th  he  filed  on  the  2 1st, 
his  declaration,  and  served  the  defendant  with  notice  and  proceeded 

'  to  file  his  de- 

of  declaration  at  his  residence.    On  the  28th  the  de-  claration,  and 
fendant  acknowledged  the  receipt  of  the  notice.  On  the  ^trotoule 
4th  February  he  signed  judgment.     On  the  6th  de-  defendant  on 
fendant's  attorney  told  him  that  he  had  entered  an  signed  judg-  * 
appearance  on  the  10th  January,  and  had  received  no  ™ef"  on  4tn 
declaration,  demand  of  plea,  or  other  notice.     On  the  levied  execu- 
9th  the  plaintiff's  attorney  obtained  a  summons  to  com-  ^"J*  *™£ 
pute  the  principal  and  interest  due,  and  got  an  order  The  defend- 
for  that  purpose  on  the  12th.    The  defendant's  attor-  £nsM^It 
ney  then  gave  notice  of  motion  to  set  aside  the  judg-  he  had  entered 
ment  for  want  of  demand  of  a  plea  after  appearance  for  thTfofend* 
entered.    On  the  19th  the  execution  was  levied.    On  ■»*•    **eW> 
the  20th  the  defendant's  attorney  applied  to  a  baron  that  entry 
at  chambers  to  set  aside  the  judgment  for  irregularity;  of  aPPeai,ance 

maue  tne 

and  by  his  order  proceedings  were  stayed  till  the  fourth  demand  of 
day  of  this  term,  in  order  to  enable  a  motion  to  be  ye^asThe*11^ 

made  for  that  purpose.  plaintiff's  at- 

torney was 
suffered  to 
FolUtt  showed  cause.  remain  in  ig- 

norance of  it, 
after  he  committed  the  first  irregularity  consequent  on  that  ignorance,  viz.  in 
giving  notice  of  declaration  filed  on  the  26th  January,  the  judgment  must  stand. 
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1833.  Bayley  B. — This  was  an  application  to  set  aside 

a  judgment  for  irregularity  in  having  signed  it  without 
any  demand  of  plea.  An  appearance  was  entered  by 
the  defendant  on  the  10th  January;  he  was  therefore 
entitled  to  a  demand  of  plea)  unless  that  step  was  dis- 
pensed with  by  any  intermediate  act.  Now  the  notice 
of  having  filed  the  declaration  which  was  delivered  on 
the  06th  January  would  have  been  irregular,  if  the 
plaintiff's  attorney  had  known  that  an  appearance  had 
been  entered  by  the  defendant  (a) ;  but  the  defendant's 
attorney  did  not  at  that  period  inform  the  plaintiff's 
attorney  of  his  irregularity  in  so  proceeding,  though 
he  must  have  known  him  to  be  acting  under  a  mistake, 
and  the  silence  of  the  defendant's  attorney  justifies  us 
in  concluding  that  he  knew  the  appearance  had  been 
entered  on  the  10th.  He  suffers  the  plaintiff's  attorney 
to  proceed  in  ignorance  of  the  entry  of  an  appearance, 
to  file  a  declaration  and  sign  judgment,  without  de- 
manding a  plea.  Having  thus  justified  him  in  taking 
that  course,  he  cannot  now  take  advantage  of  it. 

VauohAn  B. — Though  a  judge  at  chambers  cannot 
set  aside  a  judgment  for  irregularity,  the  practice  is  to 
take  out  a  summons  before  him  for  that  purpose,  in 
order  to  procure  his  order  for  a  stay  of  proceedings 
till  the  fourth  day  of  the  term  inclusive,  in  order  to 
afford  time  for  moving  the  court  for  that  purpose. 


Rule  discharged. 


(«)  Tidd,  9  ed.  456. 
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Brooke  and  Another  against  Coleman.  1833. 

rPHE  affidavit  to  hold  to  bail  stated  "  that  the  de-  An  affidavit  to 

fendant  was  justly  and  truly  indebted  to  the  plain-  ^  g^1 

tiffs  as  assignees  o(A.&  bankrupt,  in  the  sum  of  51/.  9*.,  note  should 

upon  and  by  virtue  of  a  certain  bill  of  exchange  drawn  amounHbr 

by  the  said  bankrupt  antecedently  to  the  fiat  of  bank-  ™nicn  lt » 

ruptcy  issued  against  him,  upon  and  accepted  by  the     Snkble,  that 

said  defendant  payable  two  months  after  date,  and  now  t!>e  ■Ikg**"011 

.  that  the  de- 

remaining  due    and    unpaid;"   thus  not  stating  the  fendant  was 

amount  for  which  the  bill  was  drawn,  or  the  date,  or  J^ahitiflr ina 
to  whom  it  was  made  payable.    An  order  had  been  'um  stated 
granted  by  a  judge  of  C.  P.  for  delivering  up  the  bail-  affidavit  to 
bond  to  be  cancelled  on  entering  a  common  appear-  hold  to  bail 

.  int.  i  a       i     wnicn  is  other* 

ance,  unless  this  court  should  otherwise  order.    A  rule  wise  insuffi-. 
having  been  obtained  for  setting  aside  the  order,  cient* 

Kelly  showed  cause.  The  amount  for  which  the 
bill  was  drawn  should  have  been  shown  in  the  affidavit, 
the  more  so  as  it  must  be  in  the  hands  of  the  plaintiff 
who  sues  on  it.  In  Hanley  v.  Morgan(a)  this  point  was 
not  judicially  determined;  and  in  Lewis  v.  Gom- 
peril  (6),  the  affidavit  was  held  bad  on  another  ground. 
Without  such  statement  the  arrest  might  often  take 
place  on  a  mere  inference  of  law  by  the  plaintiff. 
Now,  a  defendant  can  only  be  arrested  for  the  prin- 
cipal due  on  a  bill,  unless  interest  be  expressly  made 
payable  by  half-yearly  instalments,  or  on  the  face  of 
the  bill;  the  effect  of  which  is,  that  it  begins  to  run 
before  the  principal  became  due.  [Holland  B.  The 
refusal  of  a  jury  to  give  interest  on  a  bill  by  way  of 
damages  in  a  case  where  the  plaintiff  had  been  guilty 
of  laches  in  suing,  was  upheld  in  the  King's  Bench  in 
De  Belloix  v.  Lord  Waterpark  (c).     Bayley  B.     In- 

(fl)  *  Cr.  &  J.  331.  (b)  t  Tyr.  R.  317.  (r)  1  D.  &  R.  16. 

VOL.  HI.  Q  Q 
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1833.       terest  does  not  begin  to  run  on  a  bill  till  dishonoured, 

N-*V^L/      after  which  time  it  may  be  recovered  as  damages,  but 

and  Another  if  interest  is  reserved  on  the  face  of  the  bill,  it  runs 

v*  from  the  date.]    The  allegation  that  the  defendant  is 

"indebted  to  the  plaintiff  in  51 L  9s.9'  cannot  cure  this 

defect,  or  it  would  have  had  a  similar  operation  in 

other  erroneous  affidavits  (a). 

Erie  contrA.  .  Lewit  v.  Gompertz,  Hartley  v.  Morgan, 
Lamb  v.  Edwards  (b),  Bradshaw  v.  Saddingion  (c)> 
Lamb  v.  Newcomb  (d),  Warmsley  v.  Macey  (e),  are 
cases  in  which  the  objection  as  to  the  amount  might 
have  been  taken,  when  the  affidavits  were  objected 
to  on  other  grounds.  The  two  first  cases  are  against 
it.  Here,  as  the  bill  is  shown  to  be  unpaid,  the 
defendant  is  sufficiently  shown  to  be  indebted  to  the 
plaintiffs  within  C.  J.  Dallas's  reasoning  in  Warms- 
ley  v.  Macey,  and  the  plaintiffs  may  then  draw  the 
inference  of/act  that  the  amount  of  the  debt  so  shown 
to  be  due  is  51/.  9*.  Suppose  20/.  to  have  been  paid 
on  account  of  an  over-due  bill  for  50/.,  might  not  a 
plaintiff  swear  to  a  debt  of  30/.  on  that  bill  ?  [  Vaughan  B. 
The  affidavit  does  not  state  by  whom  the  bill  was 
drawn,  or  its  date,  nor  to  whom  it  was  payable,  tf 
it  was  not  drawn  payable  to  the  drawer  or  his  own 
*  order,  but  to  a  stranger,  the  affidavit  should  have 
shown  how  the  plaintiff  became  the  holder,  and  who 
indorsed  it  to  him ;  Lewis  v.  Gompertz (/).]  The  mere 
possibility  of  the  plaintiffs  being  enabled  to  swear  to 
an  inference  of  law  does  not  alter  their  positive  oath 
that  the  defendant  is  indebted  to  them  as  assignees  (g) 
in  the  sum  of  5l/.  9s. 

(a)  See  per  BayUy  J.  2  M.  fit  S.  149 ;  also  per  A.  Park  J.  T  Btog.  «Sf ; 
7  Taunt.  171.  (b)  t  Br.  &  D.  343. 

(c)  7  East,  94.  (d)  2  B.  &  B.  343. 

(e)  Id.  338  (18*0).  (/)  *  Tyr.  R.  317. 

(g)  Scc4Bing.  142, 
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Bayley  B.— Many  cases  have  certainly  occurred       .1839, 


without  noticing  this  objection.    In  many  of  them  it 

might  hare  been  urged ;  but  if  on  later  consideration  and  Another 

of  it,  it  has  been  thought  essential  to  state  the  amount*     _    *' 

we  must  act  accordingly.     If  interest  is  due  on  the  face 

of  the  note,  the  inference  would  be  that  the  arrest  was 

for  a  debt  consisting  of  interest  as  well  as  principal ; 

but  if  it  is  only  recoverable  as  damages,  it  is  not  a  part 

of  the  debt.    We  will  confer  with  the  other  judges. 

On  a  subsequent  day,  the  learned  baron  announced  the 

opinion  of  the  judges  of  the  other  courts  to  be,  that  it 

is  necessary  to  state  in  the  affidavit  the  amount  of  the 

bill  or  note  sued  upon.     Rule  discharged  accordingly. 


Mason  against  Polhill. 


T 


HIS  action  was  brought  in  Easter  term  1832,  and  if  assignees 
stood  for  trial  at  the  sittings  after  Trinity  term;  ^lJ)n>^nua^ 
but   pending  negotiations    the    trial    was  postponed,  action  brought 
On  the  2d  November  a  fiat  in  bankruptcy  issued  against  nJ  be^me  ™ 
the  plaintiff,  after  which  the  assignee  proceeded  against  bankrupt,  they 
his  wish,  and  before  this  term  commenced,  gave  notice  entity  for  the 
of  trial,  in  the  name  of  the  bankrupt,  for  the  sittings  COit8  j??"?^ 
after  it.     A  rule  was  obtained  on  4th  May  by  Ryland,  as  after  the 
calling  on  the  plaintiff  or  his  assignee  to  give  security  f£e*action^ras 
for  costs,  and  for  staying  proceedings.    Notice  of  the  brought  in 
motion  had  been  given.     Cause  was  shown  for  the  ^  a  £U  ^ 
assignee,  by  Chilton,  that  the  defendant  did  not  show  issued  against 
that  he  came  promptly  ;  that  he  came  too  late  in  the  on  %  ittro.  and 
term,  which  began  15  April,  and  that  the  assignees  Deforep^^> 
ought  at  all  events  only  to  give  security  for  costs  in-  term  the  as* 
curred  after  they  took  up  the  action.    Per  Curiam. —  JJSce  oTtrial 

We  are  not  informed  by  the  assignee  when  he  was  for  the  sittings 

after  Easier 
term,  the  motion  for  security  for  costs  was  allowed  late  in  that  term. 

qq2 
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appointed  to  that  office.  As  to  coming  promptly,  the 
case  is  for  piracy  of  a  literary  work ;  it  would  hardly 
be  tried  at  the  sittings  in  term,  and  the  plaintiff's  po- 
sition is  not  altered  by  the  notice  for  the  sittings  after. 
This  is  not  a  case  of  irregularity,  but  is  occasioned  by 
an  intervening  bankruptcy.  As  the  assignee  goes  on 
for  his  own  benefit  he  must  find  security  for  all  the 
costs.  Rule  absolute. 


Reay  and  Others  against  Whyte  and  Another. 

The  plaintiffs  A  SSUMPSIT  by  plaintiffs  as  drawers  against  the 
SlSiSJofSe  defendants  as  acceptors  of  a  bill  of  exchange, 

defendants,  dated  31  Dec.  1830,  for  1039/.  value  in  wine,  payable 
agreement  to  «*  months  after  date,  with  a  count  for  goods  sold, 
take  5*.  in  the  pjea  general  issue.    At  the  trial  before  Lord  Lynd- 

Dound  bv  wav 

of  composition  hurst  C.  B.  at  the  Guildhall  sittings,  the  plaintiffs,  who 

to be6ir'db  were  wine-merchants,    sought    to    recover   from   the 

bills  at  four  defendants,  who  had  been  in  partnership  as  wine  and 

m^nthfdate.  8Pirit  k«*ers,  a  sum  of  321/.  9*.  3d.,  the  balance  of 

The  balance  their  account  with  the  defendants,  after  crediting  them 

ante9  debt  to  for  certain  wines  deposited  with  the  plaintiffs  as  secu- 

the  plaintiffs 
was  not  at 

that  time  adjusted,  and  after  various  efforts  by  the  latter  to  agree  the  balance 
with  the  plaintiffs,  it  remained  unsettled  till  the  eight  months  had  nearly  expired, 
when  the  plaintiffs  threatened  proceedings  for  the  whole  amount  due  to  them  from 
the  defendants.  The  attornies  on  both  sides  then  met ;  for  the  plaintiffs  a  com- 
position was  demanded  on  the  whole  sum  appearing  due  to  ihem.  For  the  defend- 
ants it  was  objected  that  the  composition  claimed  would,  with  certain  wines  de- 
posited with  them  by  defendants  as  a  security,  give  the  plaintiffs  more  than  20*. 
in  the  pound.  It  was  then  said  that  the  balance  claimed  by  the  plaintiffs  was 
391/. ;  to  which  the  defendants'  attorney  replied,  that  he  was  ready  to  pay  5s.  in  the 
pound  on  that  sum.  For  the  plaintiffs  it  was  answered,  that  they  would  not  take 
less  than  their  whole  demand.  Held,  that,  under  these  circumstances,  the  tender 
of  the  composition  money  on  the  balance  was  dispensed  with,  and  (hat  the  plain- 
tiffs could  only  recover  such  composition  thereon. 
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rity  at  the  time  of  the  defendants'  arrangement  with  1833. 
their  creditors,  and  which  had  been  valued  by  the  „" 
plaintiffs'  broker,  and  for  brokerage  due  to  them  before  and  Others 
that  date.  On  11  July  1881,  the  plaintiffs,  with  the  WHt,yTE 
other  creditors  of  the  defendants,  signed  a  memoran-  and  Another, 
dum  of  that  date,  agreeing  to  take  5*.  in  the  pound 
composition  for  the  defendants'  debts  to  them,  to  be  paid 
by  equal  instalments,  to  be  secured  by  bills  at  four  and 
eight  months,  {viz.  11  November  1831,  and  11  March 
1832,)  the  creditors  to  execute  a  general  release  on 
those  instalments  being  duly  and  punctually  paid. 
The  balance  due  to  the  plaintiffs  on  their  account 
with  the  defendants  was  then  unsettled,  the  plaintiffs 
claiming  3211.  and  the  defendants  only  allowing  260/. 
to  be  due.  The  plaintiff's  said  they  would  settle  it  with 
Whyte.  While  it  was  in  course  of  adjustment,  the 
plaintiffs  repeatedly  told  the  defendants'  agent,  who 
urged  them  to  settle  the  balance,  that  they  had  agreed 
to  do  as  the  other  creditors  did,  and  would  do  so  when 
the  account  was  settled.  The  defendants'  efforts  to 
settle  the  balance  having  proved  fruitless,  no  offer  was 
made  by  the  defendants  to  pay  the  dividends  at  the 
days  fixed,  but  on  24  April  1832,  the  defendants'  attor- 
ney wrote  to  the  plaintiffs'  attorney  that  he  was  au- 
thorized to  pay  the  composition  money  on  the  balance 
of  their  account  if  they  would  accept  it,  and  that  the 
balance  had  been  ascertained  after  a  valuation  of  the 
defendants'  wines  in  the  hands  of  the  plaintiffs  by 
their  own  broker.  At  a  previous  meeting  between  the 
plaintiffs'  and  defendants'  attornies,  the  latter  said  he 
Was  ready  to  pay  the  composition,  but  that  the  balance 
on  which  it  was  due  was  not  agreed.  The  plaintiffs' 
attorney  claimed  a  composition  on  the  whole  of  their 
demand  against  the  defendants.  It  was  answered  that 
that,  with  the  wines  in  hand,  would  give  the  plaintiffs 
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18SS.  more  than  80s.  in  the  pound.    The  plaintiffs'  attorney 

^^v*^  said,  the  balance  claimed  by  them  was  82  W.    The  de- 

and  OcheiB  fendants*  attorney  said,  he  was  ready  to  pay  5*.  in  the 

*•  pound  on  that  sum ;  but  the  other  replied,  his  clients 

WflYTE 

and  Another,  would  not  take  less  than  the  whole  of  their  demand, 
The  date  of  this  meeting  did  not  clearly  appear,  but 
seemed  to  have  been  in  February.  At  the  trial,  the 
defendants  having  proved  the  plaintiffs'  agreement  to 
take  th$  composition  of  5*.  in  the  pound,  contended 
for  a  nonsuit  on  that  ground ;  to  which  the  plaintiff 
answered  that  they  were  not  bound  by  that  agreement, 
as  the  defendants  had  not  tendered  the  amount  of 
composition  money  due  on  the  balance.  The  chief 
baron  inclined  to  the  opinion  that  the  defendants  were 
bound  to  tender  the  composition  bills  on  the  balance 
of  3211.  in  time,  in  order  to  prevent  the  plaintiffs  from 
suing  for  their  whole  debt,  but  reserved  the  point 
The  defendants  then  called  witnesses  to  show  that  their 
wines  in  the  plaintiffs'  hands  had  sold  at  a  higher  rate 
than  was  allowed  for  by  the  plaintiffs ;  but  the  chief  baron 
thought  that  useless  after  the  defendants  had  offered 
to  pay  5*.  in  the  pound  upon  the  balance  of  321/. 
claimed  by  plaintiffs.  Verdict  for  S21L  with  leave  to 
move  to  enter  a  nonsuit,  or  reduce  the  damages  to  the 
amount  of  the  composition  on  the  sum  recovered. 

Andrews  Serjeant,  afterwards  moved  to  reduce  the 
damages  to  80/.  Is.  4d.\  saying  that  the  tender  of 
the  composition  could  not  be  made  at  the  first  stipu- 
lated day,  because  the  defendants'  wines  in  the  plain- 
tiffs  possession  had  not  then  been  valued.  The  Court 
intimated  that  the  defendants  might  have  tendered  or 
paid  intp  court  what  they  conceived  to  be  the  balance 
due  after  deducting  the  value  of  the  wines. 

Richards  and  C.  Turner  showed  cause. — The  terms 
of  the  agreement  for  composition  were  not  complied  with 
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by  payment  of  the  instalments  at  the  days  fixed.  Then  1 833f 
Cranky  v.  fiillary(a)  is  in  point  to  show  that  the  pl*in-  ^^rT^ 
tiff's  debt,  qnd  bis  remedy  to  recover  it,  is  not  pxtin-  and  Others 
guished  by  that  agreement.  Lprd  EUenborough  there  whyte 
States  this  rule  to  be,  "  That  the  person  to  be  discharged  and  Another. 
ia  bound  to  do  the  act  which  is  to  discbarge  him,  and 
not  the  other  party.  If  the  defendant  had  offered 
the  notes  (b)  at  the  time  of  action  brought,  it  might 
have  been  a  ground  for  staying  the  proceedings.'1  In 
Shipton  v.  Casion  (c)  the  same  rule  was  recognized) 
but  it  was  held  that  though  the  instalment  was 
paid  tpo  late,  the  plaintiffs,  by  receiving  it  with- 
out olypction,  had  taken  the  case  out  of  it.  In 
Good  v.  Cfoeseman  (d)  the  creditors  were  to  do  an 
act  essentially  preliminary  tp  any  payment  of  com- 
position money  by  the  debtor,  viz.  to  appoint  a  trustee 
to  revive  the  amount,  and  their  neglect  to  do  so  was 
accordingly  held  to  exonerate  the  defendant  from  lia- 
bility, he  having  been  always  ready  to  do  his  part* 
ThwwM  v.  Evans  (e)  shows,  that  to  make  a  legal  tender 
th^re  piust  either  be  an  actual  offer  to  p?y  by  produc- 
ing the  money,  or  the  production  of  it  must  be  dis- 
pensed with  by  the  express  declaration  or  equivalent 
act  of  the  creditor ;  and  bis  saying  he  would  not  receive 
any  tiling  less  than  his  whole  demand  will  not  dispense 
with  tjie  pffer  of  the  money.  \Bayley  {$.  There  a  plea 
pf  tender  was  pleaded,  so  that  the  defendant  was  bound 
tp  prove  a  tender,  and  could  not  show  that  it  was  4fc- 
pense4  with.] 

Andrews  Serjt.  and  Hoggins  contra  were  stopped  by 
the/ppurt. 

(a)  2  M.  &  S.  ISO.    See  Litt.  sect.  340,  and  11  East,  390. 
(6)  The  payment  there  stipulated  for  was  to  be  in  promissory  notes  at 
certain  dates.  (c)  5  B.  &  Cr.  378. 

(d)  a  B.  &  AdoL  S20.  («)  10  East,  101. 
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1838.  Lord  Lyndhurst  C.  B. — The  facts  proved  were, 

^n*"*'      that  the  plaintiffs  had  agreed  to  come  in  and  take 
and  Others    a  composition  at  the  same  rate  as  the  other  creditors 
v.  when  the  balance  of  account  between  them  and  the 

and  Another,  defendants  should  be  adjusted.  Many  applications 
were  made  by  the  plaintiffs'  agent  to  get  the  defendants 
to  settle  the  account,  before  the  first  instalment  of  the 
composition  became  due,  but  without  success,  and  the 
different  sums  of  321/.  and  250/.  were  named  by  the 
parties  as  the  balance  due.  At  last,  after  the  day  for 
paying  the  first  instalment  had  passed,  but  before  the 
action  was  brought,  the  defendants'  attorney  told  the 
plaintiffs'  attorney  that  the  defendants  were  ready  to 
pay  5*.  in  the  pound  on  the  321/.  which  they  the  plain- 
tiffs claimed ;  but  the  other  having  first  insisted  on  his 
clients'  right  to  receive  a  composition  on  1153/.,  said 
they  would  take  no  less  than  the  balance  of  321/.  I 
think  that  that  offer  by  one  professional  man  to  the 
other,  while  acting  as  agents  for  the  different  parties, 
was  sufficient  as  between  the  parties,  and  dispensed 
with  a  formal  tender  of  the  dividend  on  the  balance 
due. 

Bayley  B. — This  is  a  case  not  between  the  plain- 
tiffs and  the  defendants  alone,  but  between  the  plain- 
tiffs and  the  other  creditors.  It  is  proposed  by  Whyte, 
in  July  1831,  to  make  the  defendants  new  men,  by  the 
creditors  taking  5«.  in  the  pound  on  their  debts,  and 
that  only;  it  was  the  interest  of  the  creditors  that  all 
of  them  should  come  in  and  get  paid  pro  ratft  on  their 
Respective  debts,  and  they  accordingly  signed  a  memo- 
randum acceding  to  the  proposition.  A  difference 
which  existed  at  this  time  between  the  plaintiffs  and 
defendants,  as  to  the  amount  of  the  balance  due  to 
the  former,  was  agreed  to  be  the  subject  of  future 
adjustment,  but  there  was  a  distinct  recognition  that 
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when  adjusted,  the  plaintiffs  had  agreed  to  do  as  the       1833. 
other  creditors  did,  and  would  do  so.    It  was  after-        „v 

Reay 

wards  ascertained  that  the  plaintiffs  were  entitled  to  a    and  Others 
dividend,  not  on  1153/.  but  on  3211.  only.    Then,  has       vVhyte 
any  thing  equivalent  to  a  tender  been  done  by  these  and  Another, 
defendants?    No  formal  tender  has   been  made  on 
their  behalf,  but  after  their  offer  to  pay  a  dividend  on 
the  3211.,  and  the  refusal  on  the  other  side  to  take  less 
than  their  whole  demand,  I  think  none  was  necessary. 

Vaughan  B. — If  the  plaintiffs'  attorney  had  not  dis- 
pensed with  the  tender  in  the  manner  proved,  the  de- 
fendants' attorney  ought  to  have  gone  further.  As  it 
stands  he  has  done  all  that  was  necessary.  Jones  v. 
Barkley(a)  shows  that  where  two  parties  agree  to 
perform  each  a  particular  thing  at  the  same  time,  he 
who  was  ready  and  offered  to  perform  his  part,  but 
was  discharged  by  the  other  from  so  doing,  may  sue 
the  other  for  not  performing  his  part. 

Boll  and  B. — I  think  that  under  the  circumstances 
the  necessity  for  making  the  tender  was  dispensed 
with. 

Rule  absolute  to  reduce  the  damages  (fe). 

(a)  Doug.  684. 

(6)  See  BignaU  r.  Ellis,  5  M.  &  R.  165  j  Thomas  ▼.  Courtnay,  t  B.  & 
Aid.  1 ;  Lewis  v.  Jones,  4  B.  &  Cr.  506  j  Turner  v.  Hook,  1 D.  &  R.  N.  P* 
Cases,  27.  cor.  Abbott,  C.  J. 
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1833. 
*^v^/  Dob  pgainst  Roe. 

If  a  declare-  TTAYES  moved  for  judgment  against  the  casual 
meat  contains  ejector.     The  officers  had  hesitated  to  draw  it 

demist*  not      Up  because  the  title  of  the  affidavit  of  service  did  not 

only  stating 

the  names  of  correspond  with  the  declaration  in  stating  the  lessors 
the  lessors of  Qf  fae  plaintiff  to  be  assignees  and  executors.  The 
but  also  the  declaration  contained  three  demises  by  the  same  par- 
whlch'they1  ties,  who  were  stated  in  the  first  to  be  executors,  and 
demised,  (e.g.  in  the  second  to  be  assignees.  The  third  stated  their 
"  being  exe-     names  without  any  special  character. 

colors"  de- 
mised,) the 

affidavit  of  Per  Curiam. — The  declaration  is,  that  the  lessors  of 

?edamtionhe  the  Plalntiff "  *>««  executors  "  demised,  not  that  they 
need  only  state  '  as  executors'  demised.   Then  as  the  title  of  the  affida- 

order'ioeS'111  v^  °'  serv*ce  states  their  whole  names  correctly  the 
tain  judgment  motion  may  be  granted  (a). 

against  the 
casual  ejector. 

(«)  See  Doe  ▼.  Rot,  onto,  voL  ii.  138. 
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IN 

In  the  Third  Year  of  the  Reign  of  William  IV. 


Trappes  against  Harter  and  Another,  Assignees  of       1833. 
Joseph  and  Jeremiah  Fielding,  Bankrupts.  ^v^ 

/^  ASE.    The  first  count  was  for  injury  to  the  rever-  In  1797  pre- 
sionary  interest  of  the  plaintiff  in  certain  closes  and  J£2SJn<|c.  *" 
buildings  at  Cutter  all  in  the  parish  of  Garstang  in  Lanca-  scribed  as 

" land, a 
dwelling- 
house,  machine-house,  and  other  buildings  and  erections,"  were  conveyed  in  fee  to 
one  of  several  partners.  The  conveyance  stated  them  to  be  then  in  the  possession 
of  that  partner  and  another  of  his  then  partners.  Machinery  and  utensils  were 
afterwards  placed  thereon  by  the  firm,  for  the  purpose  of  carrying  on  the  busi- 
ness of  calico  printers.  The  machinery  and  utensils  were  firmly  fixed  to  the 
freehold,  yet  in  such  a  manner  that  they  might  be  easily  removed  without  material 
injury  to  themselves  or  the  buildings.  In  that  part  of  the  country  similar  articles 
so  fixed  are  commonly  bought;  sold,  and  removed,  without  treating  them  as  fixtures. 
In  taking  stock  yearly  between  1804  and  1825,  the  buildings  and  land  we're  valued 
and  classed  separately  from  the  machinery  and  fixtures,  but  the  whole  was  always 
dealt  with  and  considered  as  partnership  property. 

In  J 828  two  of  the  partners,  (then  seised  in  fee  of  the  freehold  land  and  buildings 
under  a  conveyance,  not  mentioning  machinery  or  fixtures,)  mortgaged  them  for  a 
term ;  "  and  also  the  steam-engine,  mill  geeriog,  heavy  geer,  millwright  work,  fixed 
machinery,  and  other  matters  and  things  standing  and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  premises,  which  in  any  manner  constitute  fixtures 
and  appendages  to  the  freehold  of  the  same,  or  any  part  thereof."    They  remained 


Trappes 

V. 
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1833.       shire,  in  the  possession  of  Joseph  and  Jeremiah  Field- 
ing,  as  tenants  to  the  plaintiff,  in  taking  away  certain 
engines,  machines,  utensils,  fixtures,  and  things  affixed 
Harter      aiMj  fastened  to  the  said  closes  and  buildings.    The 

and  Another.  °     . 

second  count  laid  the  possession  to  have  been  in  the 
defendants.    A  count  in  trover.    At  the  Lancaster 
spring  assizes  1832,  before  Patteson  J.  a  verdict  was 
found  for  the  plaintiff  on  the  general  issue,  for  the 
damages  laid  in  the  declaration,  subject  to  the  opinion 
of  the  court  on  the  following  case.    The  plaintiff,  an 
attorney,  is  mortgagee  of  certain  freehold  premises 
from  Joseph  and  Jeremiah  Fielding,  calico  printers,  at 
Catterall  in  the  parish  of  Garstang  in  the  county  of 
Lancaster,  who  became  bankrupts  after  the  mortgage. 
The  defendants,  as  their  assignees,  sold  and  removed 
the  machinery  affixed  to  the  premises,  which  is  the 
injury  complained  of.      The  business  was  formerly 
carried  on  under   the  firm  of  Henry  Fielding  and 
Brothers,  Henry  Fielding  being  the  principal  partner. 
The  works  were  very  extensive,   and  were  carried 
on  in  premises  partly  held  under  lease,  and  partly 
freehold.    In  January  1797,  the  partners  were  Henry 
Fielding,    W.  Myers,  B.  Fielding  and  J.  Fielding ; 
and  in  that  same  January,  certain  premises  called  the 
Adamsons,  on  which  the  works  in  question  principally 
stand,  were  conveyed  by  J.  W.  to  H.  Fielding,  in  fee, 
by  lease  and  release  dated  12  and  13  January  1797* 
This  conveyance  mentions  the  premises  to  consist, 

in  possession  and  carried  on  the  works  till  1829,  when  they  compounded  with  their 
creditors,  and  afterwards,  till  they  became  bankrupts.  In  April  1831,  their  assig* 
nees  sold  and  removed  the  machinery  and  utensils,  except  two  steam-engines  witn 
the  first  motion  and  main  shafts  attached  to  them,  ana  two  water  wheels,  which 
supplied  power  to  the  rest. 

Held,  1st,  That  the  machinery  and  utensils  so  removed  having  been  affixed  to 
the  inheritance  for  the  purposes  of  trade  only,  in  a  place  where,  as  such,  they  would 
have  commonly  been  removed,  and  being  in  fact  removable  without  injury  to  the 
freehold,  were  not  to  be  taken  as  part  of  the  inheritance,  but  as  personal  estate  only 
which  passed  to  the  assignees  of  .the  bankrupts. 

2dly,  That  the  mortgage  deed  was  only  intended  to  pass  that  part  of  the  ma* 
chinerv  which  from  the  circumstances  of  its  erection  necessarily  became  part  of  the 
freehold. 


Trappes 

V. 
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besides  land,  of  dwelling-houses,  machine-house  and  1838. 
other  buildings  and  erections,  then  in  the  possession 
of  H.  Fielding  and  W.  Myers.  At  the  time  of  this 
purchase,  the  concern  was  indebted  to  H.  Fielding  in  Harter 
a  much  larger  sum  than  the  purchase  money;  but  the 
premises,  though  conveyed  to  H.  Fielding  alone,  were 
used  and  considered  by  the  firm  as  partnership  pro- 
perty. Additional  purchases  were  made,  and  various 
buildings  erected  on  the  premises  from  time  to  time  for 
extending  the  works.  In  the  stock-takings  commenc- 
ing in  1804,  and  ending  in  1825,  the  lands  and  buildings 
were  called  the  CatteraU  Plant,  and  were  valued  and 
classed  separately  from  the  machinery  and  fixtures. 

No  distinction  was  made  between  the  machinery  on 
the  freehold  and  leasehold  premises,  or  in  the  repairs 
and  alterations  that  were  made  from  time  to  time.  The 
stock-takings  were  annually  signed  by  all  the  persons 
interested,  and  till  1811  were  in  the  handwriting  of 
H.  Fielding.  From  1804  till  the  death  of  H.  Fielding 
on  9  October  1816,  the  partners  were  Henry,  Joseph, 
Jeremiah  and  James  Fielding,  and  E.  Margerison. 
H.  Fielding  left  a  widow,  one  son  and  three  daughters. 
The  surviving  partners  carried  on  the  business  after 
his  death  under  the  firm  of  H.  Fielding  and  Brothers, 
for  the  benefit  of  themselves  and  the  widow  and  chil- 
dren, till  1  July  1825,  when  the  copartnership  ceased. 
The  stock-taking  in  1816  was  signed  by  Susannah 
Fielding,  the  widow,  by  the  surviving  partners,  and  by 
Mary  and  Susannah  Fielding,  two  of  the  daughters, 
that  of  1817  by  all  the  same  parties.  Those  of  1818 
and  1819,  by  the  partners  and  the  two  daughters  only. 
The  stock  was  not  again  taken  till  1823,  when  it  was 
signed  by  the  same  parties  as  the  last.  The  stock- 
takings in  1824  and  1825  were  signed  by  the  same 
parties,  and  Henrietta  Fielding  another  daughter. 

In  taking  the  account  at  the  dissolution  in  1825,  the 
)ands  and  buildings,  as  well  as  the  machinery  and  stock, 
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1833.  wefe  considered  as  partnership  property.  MargerUon 
^v^  then  left  the  concern,  taking  with  him  a  considerable 
Trappes      gunj  as  kjg  gj!are#    The  widow's  share  was  estimated 

Harter      at  11,655/.  16*.  3d.  and  was  left  at  interest  in  the 
and  Another.  feoncern^  which  Was  carried  on  by  Joseph,  Jeremiah, 

and  James  Fielding,  still  under  the  firm  of  H.  Fielding 
and  Brothers,  till  their  stoppage  in  August  1829*  On 
24  January  1886,  /if.  JB.  Fielding  being  then  of  age,  aa 
ion  and  heir  of  H.  Fielding,  conveyed  all  the  freehold 
premises  and  buildings  to  Joseph  and  Jeremiah  Field* 
ing,  no  mention  being  made  of  the  machinery  or 
fixtures. 

On  1  January  1888,  Joseph  and  Jeremiah  Fielding 
conveyed  for  a  term  of  1000  years,  by  way  of  mortgage, 
to  secure  the  said  sum  of  1 1,6551. 16*.  3d.  with  interest 
at  4f.  10*.  per  cent,  per  annum,  to  Mary  Fielding,  the 
eldest  daughter  of  H.  Fielding  as  the  executrix  of  her 
mother,  who  was  then  dead,  all  the  messuages,  tene- 
ments, dwelling-houses,  lands  and  buildings  therein- 
before mentioned"  (being  the  same  which  were  con- 
veyed to  them  by  H.  B.  Fielding  in  1826.)  "  And  also 
all  that  and  those,  the  steam-engines,  mill  geering, 
heavy  geer,  millwright  work  fixed,  machinery  and 
Dther  matters  and  things  erected  and  then  standing 
and  being  in  or  upon  the  said  thereby  granted  and 
demised  buildings,  works  and  premises,  which  in  any 
manner  constitute  fixtures  and  appendages  to  the  free- 
hold op  any  part  thereof:  together  with  all  and  singu- 
lar houses,  outhouses,  edifices,  buildings,  warehouses, 
'workshops,  engines,  barns,  stables,  yards,  &c.  &c. 
water,  watercourses,  rivers,  streams,  brooks,  dams  and 
falls  of  waters,  See.  &c.  hereditaments  and  appurte- 
nances whatsoever  to  the  said  hereditaments  and  pre- 
mises mentioned  to  be  hereby  granted  and  demised, 
belonging  or  in  any  ways  appertaining.1*  This  mort- 
gage did  not  appear  to  have  been  made  known  to  any 
*  person  before  the  stoppage  in  August  1880. 
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On  25  August  1829,  Mary  Fielding,  the  mortgagee,       1833. 
married  the  plaintiff  Trappes.   In  the  same  month  1829      s*v*^ 
Messrs.  F.  Pound  themselves  in  difficulties,  and  called  their      T**PPES 

'  v. 

creditors  together*    The  land,  buildings  and  machinery      Hartee 
were  valued  by  competent  persons,  arid  a  statement  of 
their  affairs  was  made  out,  on  the  debit  side  of  which 
M.  Fielding  (wife  of  the  plaintiff)  was  stated  to  be 
a  creditor  for  90817.  14*.  7rf.,  S.  Fielding  for  8899/.  2s. 
10d.,  Mrs.  John  Clay  for  5700/.,  with  othet  debts,  in 
all  about  105,207/.  8s.  10tf.    On  the  credit  side  were 
among  other  items,  estimated  value  of  the  buildings  &t 
the  works  11,773/.,  of  the  land  3079/.,  making  together 
13,852/.  Under  this  sum,  in  an  inner  line,  was fl  Deduct 
Mrs.  Fielding'*   (plaintiff's  Wife's)  mortgage  11,685/. 
16s.  3d.  (leaving  2196/.  3s.  9d.  surplus  for  the  other 
creditors.)    Then  followed,  as  anothet*  item,  estimated 
Value  of  machinery  at  the  works  8649/.  2*.  llrf.,  j  tn  all 
43,595/.  3s.  Brf.     The  M.  Fielding  mentioned  in  the 
statement  as  a  creditor  for  the  additional  sum  of  9087/. 
14*.  7c/.,  is  the  Wife  of  the  plaintiff,  and  S.  Fielding 
and  Mrs.  J.  Clay  are  her  sisters,  who  are  likewise 
beneficially  interested  in  the  mortgage.    In  this  state- 
ment, the  valuation  of  the  land  and  buildings  does  not 
include  any  of  the  machinery  now  claimed  by  the 
plaintiff;  the  whole  of  the  fixed  machinery,  both  on 
the  freehold  arid  leasehold  premises,  is  included  in  the 
subsequent  item  of  machinery  at  the  Works,  8649/.  2s. 
lid.    This  statement  Was  submitted  to  a  meeting  of 
the  creditors  held  at  Manchester  on  the  22&  of  Sep- 
tetnber  1829,  at  which  Mr. Trappes  the  plaintiff,  and  the 
Rev.  John  Clay,  who  had  married  Henrietta  Fielding, 
were  present.    Mr.  Harter,  one  of  the  present  defend- 
ants, presided,  tod  read  and  explained  the  statement  to 
the  creditors.    Immediately  after  stating  the  amount 
of  the  land  and  buildings  at  13,852/.  Mr.  Harter  said, 
*'  Deduct  Mrs.  Fielding's  mortgage  of  11,655/.  1&.  3rf. 
Which  leaved  8196/.  9s.  9A  available  to  the  creditors." 
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1833.  The  mortgage  was  not  produced  or  asked  for  at  the 
meeting ;  some  of  the  creditors  asked  if  that  was  a  valid 
mortgage  and  when  it  was  given ;  Mr.  Hatter  said  he 
Hartee  believed  it  was,  and  that  it  was  given  in  January 
1828.  A  creditor  said,  that  according  to  the  state- 
ment the  concern  must  have  been  at  that  time  insol- 
vent, and  the  mortgage  bad.  Mr.  Harter  said  he  be- 
lieved it  was  a  good  valid  mortgage.  There  was  a 
discussion  about  the  correctness  of  the  statement. 
Several  of  the  creditors  made  notes  and  extracts  from 
the  statement  as  it  lay  upon  the  counter.  Neither  the 
plaintiff  nor  Mr.  Clay  made  any  observation.  The 
mortgage  was  called  Mrs.  Fielding's  by  the  mistake  of 
the  accountant.  It  ought  to  have  been  called  Mrs. 
Trapped  mortgage. 

The  statement  showed  8*.  3d.  in  the  pound,  and  an 
agreement  was  prepared  the  same  day,  by  which  the 
creditors  agreed  to  accept  8*.  in  the  pound  as  a  com- 
position on  the  amount,  and  in  full  discharge  and 
satisfaction  of  their  debts,  to  be  paid  at  6,  12,  and  18 
months,  by  the  notes  of  Joseph  and  Jeremiah  Fielding. 
Upon  payment  of  the  composition  Joseph  and  Jere- 
miah Fielding,  and  James  Fielding  of  London,  were 
to  be  absolutely  discharged.  The  agreement  was  to 
be  void  unless  signed  by  all  the  creditors  before  1  Nov. 
The  statement  was  again  shown  to  the  plaintiff,  and  the 
surplus  value  of  the  mortgaged  buildings  and  land 
pointed  out.  He  took  time  to  consider,  and  afterwards 
signed  the  agreement  as  to  the  debt  of  9087/.  14*.  7 rf. 

A  deed  was  prepared,  pursuant  to  the  agreement, 
dated  2  November  1829,  to  which  the  plaintiff  and  his 
wife  were  parties,  and  which  was  also  signed  by  the 
plaintiff  and  his  wife,  and  by  the  rest  of  the  creditors. 
The  deed,  after  reciting  as  well  the  debt  of  1 1,655/. 
16*.  Sd.  due  on  mortgage,  as  the  additional  debt  of 
9087/.  14*.  7d  due  to  the  plaintiff  and  his  wife,  and 
the  debts  of  S.  Fielding,  Mrs.  J  ok*  Clay,  H.B.  Fielding, 
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F.  H.  Fielding,  and  J.  Fielding  of  Catterall,  and  that  1833. 
H.  B.  Fielding,  F.  H.  Fielding,  and  J.  Fielding  of 
Catterall,  had  agreed  to  postpone  the  payment  of  the  "*." 
composition  on  their  debts  until  the  1  May  1836,  and  ?laTEk 
that  James  Fielding  of  London  had  taken  no  active  part 
in  the  business,  and  had  only  a  small  share  in  it,  and 
intended  to  withdraw  from  it;  and  that  the  business  was 
intended  to  be  carried  on  by  Joseph  and  Jeremiah  Field* 
ing,  and  that  composition  notes  had  been  given  to  the 
creditors,  and  that  it  had  been  agreed  that  in  case  the 
interest  to  become  due  in  respect  of  the  said  mortgage 
of  11,655/.  16*.  3d.  from  1  May  1831,  should  be  duly 
paid  at  5  per  cent,  instead  of  the  present  rate  of  4J  per 
cent.,  no  proceedings  should  be  instituted  for  the  reco- 
very of  the  principal  till  1  July  1836.  Joseph  Fielding 
and  Jeremiah  Fielding  covenanted  to  pay  the  compo- 
sition notes,  and  the  creditors,  in  consideration  of  the 
premises,  released  Joseph  and  Jeremiah  Fielding,  and 
James  Fielding  (of  London),  of  all  their  debts,  except 
the  mortgage.  Joseph  Fielding  and  Jeremiah  Fielding 
then  covenanted  to  pay  interest  on  the  mortgage,  and 
the  plaintiff  covenanted  to  forbear  to  sue  if  the  interest 
is  regularly  paid.  All  parties  covenanted  that  the 
mortgage  should  not  be  otherwise  affected.  Lastly,  there 
was  a  proviso  that  in  case  of  a  commission  of  bankrupt 
issuing  against  Joseph  and  Jeremiah  Fielding,  all  the 
parties  should  b€  at  liberty  to  prove  their  debts  against 
them  in  the  same  manner  as  if  that  deed  had  not  been 
made. 

After  this  composition,  Joseph  and  Jeremiah  Field- 
ing continued  to  carry  on  the  business  of  calico  printers 
as  before,  both  at  Catterall,  at  Manchester,  and  in 
London.  They  employed  500  or  600  persons  at  the 
works,  and  obtained  credit  from  old  customers  to  the 
amount  of  20,000/.,  and  from  new  customers  to  the 
amount  of  10,000/.  of  which  30,000/.,   10,000/.  was 
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183S.  unpaid  at  the  time  of  the  bankruptcy.  They  obtained 
no  stuns  upon  deposit  after  their  stoppage.  They  had 
all  the  machinery  in  their  possession,  order  and  dispoai- 

and  Another  **m' ant* were  *^e  rePute^  owners  thereof;  they  replaced 
some  of  the  water  pipes  with  new  ones,  and  repaired  a 
steam-boiler  at  the  expense  of  120/.  No  notice  was 
given  to  the  other  creditors,  before  the  bankruptcy, 
that  the  machinery  was  included  in  the  plaintiff's  mort- 
gage, nor  did  any  of  the  creditors  ask  to  see  the  mort- 
gage, nor  was  any  further  explanation  of  it  either 
asked  or  given.  It  did  not  appear  that  such  notice 
was  omitted  to  be  given  for  the  purpose  of  deceiving 
the  other  creditors,  though  several  of  them  trusted  the 
bankrupts  who  would  not  have  done  so  if  they  had 
known  the  machinery  was  so  included. 

The  business  turning  out  unsuccessful,  and  default 
being  made  in  the  payment  of  the  instalments  on  the 
composition,  a  commission  of  bankruptcy  was  sued  out, 
under  which  the  defendants  were  appointed  assign 
nees.  The  whole  machinery  and  other  property  at 
the,  works  was  in  consequence  sold  in  April  1831, 
with  the  exception  of  two  steam-engines,  two  water 
wheels,  an  iron  flooring,  and  some  other  small  arti- 
cles (a);  the  greater  part  of  which  were  removed  by  the 
purchasers.  The  articles  claimed  by  the  plaintiff  were 
all  firmly  fixed  to  the  freehold,  yet  in  such  a  manner  that 
they  might  easily  be  removed  without  any  material  injury 
to  themselves,  or  to  the  buildings.  They  are  also  things 
which  are  very  commonly  sold  and  removed. 

All  kinds  of  works  are  very  commonly  held  by 
tenants,  particularly  cotton  factories,  and  bleaching 
works;  in  the  latter,  great  part  of  the  machinery  is  the 
same  as  in  print  works.  In  many  cases  only  the  land 
and  buildings  are  the  property  of  the  landlord,  and  the 

(a)  e.g.  Pillars,  wall  boxes  and  ashlars,  p.  611.  And  the  first  motion 
shafts  attached  to  the  steam-engiues,  with  the  wheels  on  them,  p.  6 IS. 
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whole  of  the  machinery  is  put  in  by  the  tenant;,  it  is       1888. 
very  usual  for  the  steam-engine  or  water  wheel  to  be      ^^v-^ 
the  property  of  the  landlord.    Frequently  the  shafting  £*PM 

and  geering  is  also  the  property  of  the  landlord,  Barter 
though  the  rest  of  the  machinery  belongs  to  the  tenant. 
Sometimes  the  whole  of  the  machinery  and  utensils, 
both  fixed  and  movable,  belongs  to  the  landlord.  In 
all  these  cases  no  objection  is  ever  made  to  the  tenant 
or  his  assignees  removing  whatever  machinery  is  put 
up  by  himself:  on  a  change  of  tenancy  it  is  often  valued 
to  the  incoming  tenant  or  purchased  by  the  landlord. 
The  machinery  of  print  works  has  less  frequently  been 
the  property  of  the  landlord  than  in  other  works,  from 
the  excise  being  in  the  habit  of  seizing  it  and  selling  it 
under  the  7  &  8  6.  4.  c.  58,  s.  28.  and  other  prior 
acts  for  arrears  of  duty.  For  the  same  reason  mort- 
gages of  printing  machinery  are  very  uncommon,  as 
not  being  an  eligible  security.  In  some  instances  the 
landlord  advertises  the  machinery  to  be  his,  to  rebut 
the  presumption  of  apparent  ownership  in  the  tenant. 
Advertisements  for  the  letting  of  works  both  with  and 
without  machinery  are  very  common,  and  also  for  the 
sale  of  machinery.  There  are  persons  who  call  them- 
selves machinery  brokers,  and  who  make  it  their  busi- 
ness to  attend  sales  and  purchase  machinery  to  sell  it 
again.  Machinery  may  be  considered  as  producing 
about  half  its  original  cost  price  at  sales. 

The  sale  at  the  Catterall  works  was  a  good  sale. 
None  of  the  pillars,  wall  boxes,  or  ashlars  were  sold. 
The  purchasers  were  told  that  the  machines  were  to 
"  be  removed  at  bolt  (a)."  They  were  removed  in  the 
usual  way,  with  as  little  damage  to  the  freehold  as 
could  be  expected.  Most  of  the  damage  was  afterwards 
repaired  by  the  defendants.  It  would  take  150/.  to 
put  the  premises  into  complete  tenantable  repair;  that 

(a)  See  pott,  p.  613. 
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1883.  estimate  including  the  repairs  of  the  floors  and  beams, 
v^Bv*^  which  were  originally  cut  and  injured  to  receive  and 
Trappes      fix  the  machinery .  5o/#  wou](j  i^  efficient  to  fit  them 

Hartxk  for  receiving  similar  machinery ;  that  estimate  including 
the  repairs  of  windows  and  roofs  and  other  accidental 
damage ;  the  injury  done  to  the  buildings  by  the  actual 
removal  of  the  machinery  had  been  nearly  all  repaired 
by  the  defendants;  what  remains  would  not  exceed 
61.  The  premises  were  left  in  a  better  condition  than 
works  are  usually  left  in  after  the  removal  of  machinery* 
The  two  steam  engines  with  their  boilers  complete, 
and  with  the  first  motion  shafts  and  wheels  upon  them, 
were  not  sold  or  removed ;  the  two  water  wheels  were 
also  left;  the  residue  were  divided  into  six  classes  (a). 

The  first.  The  shafting,  geering,  pedestals,  and 
pedestal  plates.  Shafts  are  heavy  bars  of  cast  iron 
turned  by  the  moving  power,  and  conveying  motion 
from  the  steam  engines  and  water-wheel  to  the  works. 
They  are  coupled  or  connected  with  spur  or  bevel  geer- 
ing, which  consists  of  toothed  wheels  working  into  each 
other.  Shafts  rest  and  turn  in  semicircles  of  brass 
called  steps,  which  are  placed  in  and  bolted  to  iron 
pedestals  by  iron  caps  with  nuts.  Shafts  may  some* 
times  be  removed  by  unloosing  the  caps  only.  The 
steps  and  pedestals  are  essential  to  shafting.  There 
are  side,  gallows  and  stand  pedestals.  They  re* 
quire  "to  be  very  firmly  fixed,  and  are  either  built  into 
a  wall  or  bolted  down  by  nuts  to  bolts  in  iron  pillars 
or  wall  boxes  of  iron  let  into  the  wall ;  in  which  case 
they  are  easily  detached  by  unscrewing  the  nuts, 
leaving  the  bolt ;  which  is  called  "  removing  at  the 
bolt."  Stand  pedestals  are  placed  on  beds  or  pil- 
lars of  ashlar  or  masonry,  made  on  purpose  to  support 

{«)  It  has  been  attempted  to  select  and  condense  from  the  minute  and 
elaborate  particulars  -stated  in  the  case  (illustrated  by  drawings  in  the  mar- 
gin), what  appeared  to  be  indispensable  to  understanding  the  nature  of  the 
articles  claimed  as  fixtures. 
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them ;  through  these,  long  bolts  pass  to  the  bottom,       1833. 

where  they  are  fixed  with  iron  plates,  while  the  other 

or  screw  ends  stand  up  a  few  inches  above  the  ashlar. 

These  pedestals  are  either  placed  immediately  on  the      Habter 

and  Another, 
ashlar,  and  fastened  there  with  nuts,  or  plates  of  iron 

called  "  pedestal  plates"  are  interposed,  which  are 

bolted  to  the  ashlar,  and  the  pedestals  to  them.    The 

articles  claimed  by  the  plaintiff  in  this  class  were  of 

the  above  description,  and  were  fixed  in  some  one  or 

all  of  the  above  methods.    The  cast  iron  pillars  to 

which  side  pedestals  were  fixed,  the  ashlar  with  the 

long  bolts  in  it,  and  the  wall  boxes,  were  not  removed. 

The  motion  was  conveyed  from  the  main  shafts  by  cross 

shafts  with  spur  or  bevel  wheels  or  geering.  Second-hand 

shafts  are  often  sold,  and  put  up  in  other  buildings. 

The  second.  The  steam  apparatus,  consisting  of 
steam  and  colour  pans  not  connected  with  any  engine, 
and  boilers,  steam  pipes  and  chests  for  heating  the 
rooms,  dye  vats,  &c.  and  securing  a  rapid  process  of 
drying.  The  pans  and  boilers  were  set  up  in  brick- 
work unconnected  with  the  walls,  in  which  archways 
were  left  slightly  filled  up  with  brick,  in  order  to  be 
pulled  down  when  the  pans  &c.  were  wanted  to  be 
removed  for  repairs.  The  assignees  removed  them 
through  these  archways. 

The  third.  The  machinery,  viz.  cylinder  machines 
consisting  of  strong  cast-iron  framing  with  cast-iron 
Cylinders,  round  which  blankets  of  great  length  go  like 
an  endless  band,  and  pass  with  the  calico  to  be  printed 
between  the  cylinder  and  an  engraved  copper  roller, 
which  presses  the  calico  against  the  face  of  the  cylinder 
so  as  to  engrave  it  These  machines  are  bolted  to 
fcleepers,  and  were  removed  by  unscrewing  the  nuts. 
They  were  driven  by  spur  geering. 

Wince  stands,  lathes,  steam  drying,  milling,  mangling, 
calendering,  padding,  and  winding  machines,  with  lever 
squeezes,  all  driven  by  connecting  geering  from  the; 
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,1833.  main  shafts,  were  fixed  by  bolts  and  nuts  to  iron,  stone, 
or  wood  frames,  and  were  removed  by  taking  off  the 
nuts. 

Haetbr  The  following  articles  were  also  claimed  by  the  plain- 

tiff— An  hydraulic  press  with  its  iron  pillar  and  framing. 
Its  lower  plate  was  not  fixed  at  bottom  to  the  beam  on 
.which  it  rested  ;  but  the  top  plate  was  bolted  to  iron 
stays  nailed  to  the  beams  above.  The  pillar  rested  on 
a.  sleeper.  Several  large  drum  wash  wheels  of  wood, 
and  hollow  in  the  inside  with  four  partitions.  They 
were  built  on  thin  shafts,  and  could  not  be  taken  off 
without  great  injury.  They  had  four  round  holes  on  one 
aide,  each  fourteen  inches  in.  diameter,  where  the  cloth 
was  put  in  to  be  washed,  by  being  thrown  from  side 
to  side  of  the  partitions.  Water  was  introduced  on 
the  other  side  by  spirit  pipes.  The  wheels  were  turned 
round  by  connecting  shafts,  and  were  thrown  in  and 
out  of  geer  by  a  sliding  catch  box  and  friction  hoop. 
The  shafts  were  supported  in  front  by  side  pedestals, 
and  behind  by  pedestals  with  plates  on  an  ashlar  bench. 
They  could  not  be  got  out  of  the  room  without  pulling 
down  the  wall  which  had  before  been  pulled  down  to 
get  them  in :  they  might  have  been  lifted  up  by  taking 
'  off  the  caps  of  the  pedestals.  They  were  sold  and 
removed  with  their  pedestals,  steps,  and  geering.  The 
cylinders  and  wash  wheels  require  to  be  very  firmly 
fixed,  being  irregular  in  motion,  and  taking  a  great  deal 
of  power.  Roller  racks,  wooden  levers,  hanging  rails, 
a  lever  weighing  machine  for  carts,  supported  below 
by  a  main  iron  pillar  bolted  to  the  ashlar,  and  at  top  by 
four  iron  arms  built  into  the  walls. 

The  fourth.  Cisterns  and  vats  (a),  some  of  stone,  and 
others  of  timber  framing  uniting  the  whole  vessel,  and 
filled  up  with  brick  work  lined  with  lead,  were  let  into  the 
.floor  or  ground  from  one  to  seven  feet  in  depth ;  some 

(a)  See  Horn  v.  Safer,  9  East,  f  15. 
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were  fastened  to  the  walls  by  lead  nails  or  cement,  which        1883. 
with  the  brick  work  were  cut  to  remove  them ;  others,      ^»s^w 
fixed  by  bolts  and  nuts,  were  removed  by  unscrewing      ******* 
the  latter;  one  was  removed  by  cutting  away  a  corner      Hartbr 
of  a  door-way  which  had  been  previously  so  cut  for  a  *n     n0  er* 
like  purpose;  others  let  into  the  ground  were  lifted  out, 
leaving  the  holes  open ;  some  of  them  stood  on  iron 
bearers,  but  were  not  fixed  to  them. 

The  Fifth.  Water  pipes  from  the  reservoirs  passing 
to  the  cisterns  through  the  banks  of  the  reservoirs, 
and  under  the  floors  of  one  of  the  houses.  The  backs 
and  floors  were  cut  and  taken  up  to  get  the  pipes  out. 

The  Sixth.  Cast  iron  stove  pots,  with  flue  pipes 
for  drying  presses,  passed  through  the  room. 

Each  party  was  to  be  at  liberty  to  refer  to  the  plead* 
ings  in  the  cause. 

The  questions  for  the  opinion  of  the  court  were, 
Whether  the  plaintiff  be  entitled  to  recover  any  and 
what  damages  under  the  above  circumstances?  and 
what  judgment  ought  to  be  entered  on  the  record  f 

Tomlinson  for  the  plaintiff.  The  articles  now  in  dis- 
pute were  affixed  to  the  freehold  premises.  The  case 
states  them  to  have  been  firmly  fixed  to  the  freehold ; 
then  the  reputed  ownership  of  the  bankrupts  conferred 
no  right  of  possession  on  the  defendants,  so  as  to  justify 
their  removing  them  as  assignees.  Between  mortgagor 
and  mortgagee  the  rule  against  removing  fixtures  ap- 
plies in  its  ancient  strictness.  [Lord  Lyndhurst  C.  B. 
The  question  is,  whether  these  articles  are  fixtures  ? 
and  it  arises  between  mortgagees  and  a  mass  of  other 
creditors.]  These  articles  are  fixed  in  various  ways ; 
in  particular,  the  wash  wheels,  steam  boilers,  vats,  cis- 
terns, pipes,  &c.  were  reVnoved  by  breaking  the  walls, 
floors,  and  banks  (a).  As  between  the  mortgagee  and 
the  assignees  they  were  the  property  of  the  former, 

(a)  See  Lawton  v.  LaroUtn,  S  Atk.  13, 14 ;  and  3  East,  434 
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1833.  and  not  removable.  The  law  as  to  the  reputed 
ownership  of  bankrupts  does  not  apply.  Stat.  6  G.  4. 
c.  16.  supplies  no  test  of  trying  what  are  "  goods  and 
?aRTEk  chattels"  within  its  purview ;  nor  is  reputation  such  a 
test.  The  mode  of  dealing  with  these  articles  cannot 
alter  their  quality.  But  the  question,  what  are  such 
goods  and  chattels,  depends,  first,  on  the  nature  of  the 
property ;  and,  secondly,  on  the  contracts  entered  into 
respecting  it.  Then  if  the  articles  in  question,  though 
once  goods  and  chattels,  were  not  so  at  the  time  of  the 
stoppage,  the  assignees  cannot  remove  them.  At  the 
stock-takings  the  land  and  machinery  were  taken  to- 
gether, and  the  bankrupts,  after  from  time  to  time 
annexing  much  new  machinery  to  the  freehold  pre- 
mises, mortgaged  both. 

[Bayley  B.  At  the  time  of  the  mortgage  the  actual 
interest  in  the  property  was  in  three  parties,  Joseph, 
Jeremiah,  and  James  Fielding.  On  the  nature  of  that 
interest  depends  the  question  whether  the  articles  were 
goods  and  chattels  or  not.  At  the  time  of  the  mort- 
gage the  freehold  was  not  in  the  mortgagors  only,  for 
another  person,  James  Fielding,  was  always  interested.] 
At  the  last  stock-taking,  the  lands,  buildings,  and 
machinery  were  without  distinction  stated  to  be  the 
stock  of  the  bankrupts  Joseph  and  Jeremiah  Fielding. 
They,  therefore,  as  possessing  the  legal  interest,  might 
mortgage,  and  the  mortgagee  might  sue  their  assignees 
at  law,  treating  the  whole  as  real  property  as  against  them, 
though  in  equity  the  whole  was  personal  property  sub- 
ject to  a  trust  for  James  Fielding  as  well  as  the  mort- 
gagors. The  articles  in  question  were  real  property 
annexed  to  the  premises,  not  by  tenants  but  by  owners 
of  the  freehold ;  but  if  they  were  only  personalty,  as 
having  been  affixed  by  successive  tenants,  still  by  their 
mortgage  of  the  land  and  machinery  together,  the  latter 
acquired  the  character  of  freehold  for  the  security  of 
the  mortgagee,  and  a  subsequent  change  of  property  by 
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bankruptcy  would  not  affect  the  title  of  the  latter.  [Bay-       1833. 
ley  B.    Was  the  machinery  originally  erected  at  the 
joint  expense  of  the  concern  ?  and  if  it  was,  was  it  the 
property  of  Henry  Fielding  only,  or  of  Henry  Field-      ?la™JJ 
ing  and  the  other  partners?]     At  law  it  was  the  pro- 
perty of  Henry  F.  only,  by  whose  consent  as  owner  of 
the  freehold  it  was  affixed ;  he  never  was  a  tenant  but 
was  in  fact  landlord  to  the  other  two.    It  is  not  found 
what  machinery  existed  before  the  conveyance  to  him 
in  1797.    [Lord  Lyndhurst  C.  B.  If  several  partners 
put  up  machinery  on  the  freehold  of  one  of  them 
for   the    purpose    of  carrying  on  their  partnership 
trade,  how  does  it  become  the  property  of  that  one 
partner  who  is  owner  of  the  freehold?]     Ryall  v. 
Rolle  (a)  is  the  first  case  where  fixtures  were  held  not 
to  be  goods  and  chattels  within  the  bankrupt  act  SI 
Jac.  1.  c.  19.     Horn  v.  Baker  (b)  is  a  stronger  case  than 
the  present,  for  there  the  distillery  premises  were  not 
freehold,  but  let  to  A.  and  another ;  the  stills,  vats,  and 
utensils  necessary  to  carry  on  the  trade,  were  the  pro- 
perty of  A*  and  fixed  to  the  freehold.    A.9  B.  and  C. 
carried  on  the  trade  as  partners,  and  used  the  stills 
8cc.  in  common.    The  partnership  was  dissolved,  C. 
and  J.  were  to  occupy  the  premises  and  the  stills  &c. 
paying  the  reserved  rent  and  an  annuity  to  A*    They 
entered  and  continued  in  possession  of  the  stills  &c» 
till  their  bankruptcy.     It  was  there  held,  notwithstand* 
ing  the  reputed  ownership  of  C.  and  J.,  that  the  stills 
which  were  fixed  to  the  freehold  did  not  pass  to  their 
assignees  as  goods  and  chattels,  though  the  vats  and 
utensils  not  so  fixed  did :  no  distinction  was  there 
taken  as  to  the  time  of  the  erections.    [Lord  Lyndhurst 
C.  B.   That  case  is  not  in  point,  for  there  the  stills* 
vats,  and  utensils  had  been  put  up,  not  by  partners, 
but  by  the  lessor  Horn,  before  the  bankrupts  were 
by  deed  permitted  to  use,  occupy,  and  enjoy  them; 

(a)  1  Atk.  165  ;  1  Ves.  sen.  348.  (6)  9  East,  *  13. 
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1883.  it  °nly  shows  that  a  party  who  lets  fixtures  with  the 
premises  cannot  be  deprived  of  them  by  the  assignees 
of  the  bankrupt  lessee  (a).  A  mill  or  steam-engine 
Hartir  may  be  a  fixture  (6),  but  here  many  other  things  are 
affixed  to  those  moving  powers,  upon  the  condition 
of  which  there  may  be  more  doubt.  Bayley  B.  Here 
the  question  is,  Were  these  articles  fixtures  or  not  ? 
That  depends  on  the  time  when  they  were  erected. 
If  they  were  erected  by  Henry  Fielding  then  they  were 
his;  if  erected  by  him  and  others,  it  may  turn  out  that 
quoad  other  parties  they  may  be  goods  and  chattels.] 

In  Clark  and  another,  assignees  of  Ldversege  v.  Crown- 
shatc  (c),  Lipersege  and  the  defendant  took  a  lease  of 
a  mill  and  iron  forge,  and  bought  the  fixed  and  movea- 
ble implements.  They  dissolved  partnership  after- 
wards, and  L.  conveyed  his  interest  in  the  premises 
and  implements  to  the  defendant  as  security  for  a  debt, 

(a)  And  sec  Farrow*  v.  Tkmprnn,  5  B.  &  Aid.  8t6;  Sturtr  v.  Htmtsr, 
3  B.  &  Cr.  368 j  Clark  v.  Crowmhaw,  3  B.  &  Adol.  804 ;  Steward  v.  Lombe, 
1  Brod.  &B.503. 

(b)  In  Hubbard  v.  Bagthaw,  4  Simons' s  R.  3t<5,  the  bankrupts  baring  the 
fee  in  a  mill  mortgaged  it,  "  with  the  steam-engine  and  engine* house,  boilers 
and  boiler-houses,  shop*,  warehouses,  and  counting-houses,  to  the  same  be- 
longing and  adjoining,"  besides  some  land,  aud  remained  in  possession  till 
their  bankruptcy.  On  reference  to  the  master  to  inquire  whether  the  steam- 
engine,  boilers,  upright  and  tumbling  shafts,  geertag,  and  other  articles 
in  the  pleading*  mentioned,  were  in  the  order  and  disposition  of  the  bank- 
rupts at  the  time  of  their  bankruptcy  or  not ;  he  reported,  that  all  except 
the  steam-engine  and  boilers  were,  and  that  the  latter  articles  were  not. 
It  was  excepted  to  the  report  that  the  steam-engine  was  also  in  the  order 
and  disposition  of  the  bankrupts  at  the  time  of  their  bankruptcj.    No  part 
of  it  was  fixed  to  the  freehold,  except  the  entablature  plate  which  encircled 
a  beam,  and  was  fixed  above  to  the  chamber  floor  of  the  engine-house, 
by  being  floored  round  there  with  timber  or  flags,  so  that  it  could  not  be 
removed  without  injury  to  the  walls  or  floors  of  that  building ;  but  it  was 
not  part  of  the  working  apparatus,  its  use  being  to  fasten  the  engine,  the 
other  parts  of  whieh  were  not  fixed  to  the  freehold,  otherwise  than  by  bolls 
and  screws.    The  Vice- Chancellor  overruled  the  exception,  boidiug  that 
the  steam-engine  was  not  in  the  order  and  disposition  of  the  bankrupt,  and 
did  not  pass  to  the  assignees.     He  cited  RyaiU  v.  Row  la,  1  Yes.  375 j 
Steward  v.  Lmbe,  1  Brod.  &  B.  506. 

(0  3  B.  &  Adol.  804. 
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in  trust  to  enter  and  sell,  if  certain  instalments  were       1838. 
not  paid*    L.  afterwards  carried  on  the  business,  re- 
paired, altered,  and  added  to  the  machinery,  and  be- 
came bankrupt.    The  whole  of  the  articles  fixed  to      Harter 

and  Another* 

the  freehold  were  adjudged  to  belong  to  the  assignee, 
without  distinction  as  to  the  part  added  by  L.  (a)  at 
the  time  of  erecting  them.  [Lord  Lyndhurst  C.  B. 
For  all  that  appears,  the  addition  by  Ldversege  to  the 
machinery  in  the  year  he  held  it,  might  be  trifling; 
as  for  example,  a  cog  to  a  wheel,  &c.  Machinery  of  this 
kind  is  found  to  be  continually  bought  and  sold,  and 
removed;  new  machinery  being  put  into  communica- 
tion with  the  moving  power.  It  also  appears  by  the 
case,  that  very  large  additions  to  this  machinery  were 
made  after  1797.  The  inference  from  that  remote  date 
is,  that  since  the  original  purchase  by  H.  F.  much 
new  machinery  was  placed  on  the  premises.  The 
deed  of  1797  mentions  a  machine-house  without 
machinery,  though  probably  some  was  then  there. 
Where  a  landlord  lets  a  building  only,  there,  as  the 
tenant  might  during  bis  term  take  away  the  machinery, 
the  right  of  his  assignees  would  attach  however  it 
might  be  fixed.  Fixtures,  if  removable  by  the  person 
to  whom  they  belong,  e.  g.  the  owner  of  the  fee  in  pos- 
session, or  tenant  who  has  put  them  up  or  bought  them, 
may  be  seized  under  an  execution  against  him  as  his 
goods  and  chattels.]  A  tenant  who  puts  up  may 
remove  during  his  term,  but  here  the  articles  were  firmly 
fixed  to  the  freehold.  [Lord Lyndhurst  C.B.  No  doubt; 
but  the  screwing  a  stocking-frame  to  a  floor  to  keep  it 
steady  does  not  make  it  a  fixture.]  Not  as  between 
landlord  and  tenant ;  though  it  may  be  so  as  between 
mortgagor  and  mortgagee.  The  removal  of  these  arti- 
cles lessened  their  value  one  half.  He  also  mentioned 
Colegrave  v.  Diets  Santos  (£),  Steward  v.  Lombe  (c), 

(«)  See  Storer  ▼»  Hunter,  S  B.  &  Cr.  368. 

(b)  S  B.  &  Cr.  76.  (e)  1  Br.  h  B.  506. 
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1838*       Attorney-General  v.  Gibbs  (a),  Simpson  v.  Jonas,  K.  B. 

^v  Trin.  1832.    If  the  above  are  fixtures,  and  being  such 

v.  have  been  wrongfully  removed  by  the  defendants  since 

and  Another  ^e  mar"a8e  °?  t^le  plaintiff  with  the  mortgagee,  this 
action  is  properly  brought  by  the  plaintiff  alone  as  hus- 
band of  the  mortgagee ;  and  the  count  in  trover  in 
particular,  could  only  be  maintained  by  him  in  his  own 
name  (A);  Blackbome  and  Others  v.  Greaves  and 
Others  (c)  ;  Farrant  v.  Thompson  (d). 

Wightman  for  the  defendants  (the  assignees).  The 
articles  specified  neither  passed  nor  were  intended  to 
pass  by  the  mortgage  deed ;  but  if  they  did,  still  as 
they  were  removable  between  landlord  and  tenant, 
having  been  erected  for  the  purposes  of  trade,  they 
passed  to  the  assignees  as  property  in  the  reputed 
ownership  of  the  bankrupts  (<?).  The  case  finds  that 
the  articles  in  question  were  all  firmly  fixed  to  the 
freehold,  but  so  as  to  be  easily  removed  without  injury 
to  themselves  or  the  buildings  containing  them.  That 
relieves  the  court  from  minutely  investigating  the 
manner  in  which  each  article  claimed  as  a  fixture 
was  fixed.  Quodammodo  affixed  (/)  to  the  free- 
hold they  doubtless  were,  but  from  1797  down* 
wards  the  whole  was  dealt  with  by  the  several 
partners  as  the  property  of  the  firm.  The  various 
stock-takings  signed  by  the  mortgagee  recognized  the 
machinery  to  be  a  separate  description  of  property  be- 
longing to  the  general  concern,  and  show  that  it  was 
never  contemplated  that  it  should  pass  by  the  subse- 
quent mortgage  to  her.  In  1826  H.  B.  Fielding,  as 
heir  of  Henry  Fielding,  conveyed  the  freehold  pre- 

(*)  3Y.UJ.  133.  (ft)  l  Bate.  21. 

(c)  t  Lev.  107.  (d)  5B.&  Aid. 816. 

(e)  It  was  also  stated  in  (he  margin  of  the  case  for  the  defendant  that  the 
facts  stated  did  not  support  the  special  counts,  and  that  the  plaintiff  could 
not  recover  in  trover. 

(/)  See  per  Rickard$on  J.,  1  Brod.  &  B.  513. 
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mises  and  buildings  to  the  bankrupts  without  naming  1838. 
fixtures,  only  meaning  to  pass  such  as  under  all  cir- 
cumstances must  remain  conclusively  fixed  to  the  in* 
heritance  irremovable  by  a  tenant.  All  the  articles  con-  Harter 
tended  to  be  fixtures  were  on  the  premises  when  H.  B.F.  Rnd  Anotber' 
conveyed  to  the  bankrupts*  In  his  conveyance  no 
mention  was  made  of  machinery  and  fixtures,  though  in 
the  bankrupts'  mortgage  to  Mrs.  Trappes  the  words 
"  mill-geering"  &c.  were  introduced  .Now  the  machinery 
in  question  did  not  belong  to  the  bankrupts  alone,  but 
to  them  and  J.  F.  who  lived  in  London.  Again,  when 
in  1829  they  made  a  statement  to  their  creditors  of  their 
debts  and  assets,  they  deducted  their  mortgage  debt 
from  the  estimated  value  of  the  land  and  buildings,  de- 
scribing the  machinery  at  the  works  as  a  separate  matter 
disposable  for  the  benefit  of  their  general  creditors. 
To  this  statement  the  plaintiff's  attention  was  called,  and 
he  finally  made  no  objection  to  it  [I/)rd  Lyndhurst 
C.  B.  That  statement  of  account  was  very  like  a  re- 
presentation by  the  bankrupts  that  the  articles  were 
not  included  in  the  plaintiff's  mortgage.  His  atten- 
tion was  drawn  to  it,  and  he  took  time  to  consider 
before  he  signed  the  composition  deed  as  to  the 
11,656/.  16*.  3d.  That  arrangement  was  with  the  old 
creditors.]  On  that  basis  new  credit  was  acquired* 
Had  these  articles  been  put  up  by  a  tenant  they  might 
have  been  taken  under  a  fi.  fa.  against  him,  as  being 
fairly  removable  by  him  during  his  term  as  goods  and 
chattels.  They  therefore  pass  to  the  assignees  of  the 
bankrupts,  in  whose  order  and  disposition  they  were 
at  the  time  of  their  bankruptcy*  Ex  parte  Austin(a). 
Lord  EUenborough,  in  Elwes  v.  Matc{b)  says,  that 
in  the  cases  of  Lawton  v.  Lawton  (c),  and  Lord  Dudley 
v.  Lord  Ward(d)  fire-engines  erected  by  tenants  for 

(a)  Per  Sir  G.  Rote  J.,  1  Den.  &  Chit.  R.       (6)  3  East,  53,  54. 
(c)  3  Atk.  13.  (d)  Ambler,  113. 
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1883.  Ufe  to  work  collieries  were  accessories  to  the  carrying 
on  a  trade,  a  matter  of  a  personal  nature,  and  being 
so  should  be  themselves  considered  as  personalty. 

Habtcb  [Bayley  B.    There  is  another  point,  viz.  that  the 

legal  interest  in  these  articles  is  not  in  the  persons 
who,  having  the  legal  estate  in  the  premises  to  which 
they  were  fixed,   mortgage    those   premises.     Lord 
Lyndhurst  C.  B.   That  assists  you  in  showing  that  the 
bankrupts  did    not    intend   to    pass   them    by  their 
mortgage  deed ;  and  if  the  words  of  that  deed  did  not 
necessarily  pass  them,  what  passed  between  the  par- 
ties to  it  may  be  taken  into  consideration  to  show 
their  intentions.    They  mortgage  in  terms  the  "  steam- 
engine,  mill   geering,   heavy  geer,   millwright  work, 
fixed  machinery,  and  other  matters  and  things  which 
constitute  fixtures  and  appendages  to  the  freehold/9 
Now,  the  mill,  steam-engines,  mill  geering,  heavy  geering, 
millwright  work,  viz.  the  water  wheels,  appear  to  the  world 
as  fixtures,  and  are  not  removed.    Then  the  subsequent 
qualified  expression  in  the  deed  of  "fixed  machinery," 
may  have  been  used  with  reference  to  the  usage  of 
trade  by  which  it  may  be  removed ;  meaning  to  convey 
not  removable  machines,  but  only  permanent  and  irre- 
movable appendages  to  the  freehold.    The  terms  do 
not  appear  so  strong  as  to  preclude  a  more  limited 
meaning,    Bayley  B.  The  conveyance  to  the  bank- 
rupts contains  no  words  specifically  describing  machi- 
nery or  these  articles.] 

Had  it  been  otherwise  it  would  have  interfered 
with  the  rights  of  James  Fielding.  He  did  not  join 
in  the  mortgage*  These  articles  have  throughout  been 
treated  as  personalty  by  the  parties  themselves,  and 
there  are  no  words  in  the  mortgage  deed  which  ne- 
cessarily convey  them. 

[Lord  Lyndhurst  C.  B.  Joseph  and  Jeremiah  F. 
take  from  H.  B.  F*    Another  party,  James,  is  entitled 
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to  partnership  property;  then  what  ground  is  there  to  1888. 
presume  from  the  subsequent  mortgage  by  Joseph  and  ^T****' 
Jeremiah  that  it  was  intended  to  convey  that  interest  *. 

of  James  ?    If  it  had  been  intended  that  more  than      ?  ARTEtk 
had  been  conveyed  by  H.  B.  F.  to  them  should  have 
been  conveyed  by  them,  or  that  the  interest  of  all 
should  pass,  James  would  have  been  joined  in  the 
mortgage.]    Hubbard  v.  Bagshaw  is  in  point  (a)- 

# 
,  TomUnson  in  reply.  Though  at  the  time  of  taking 
stock  in  1825  the  whole  machinery  was  considered  as 
partnership  and  personal  property,  its  annexation  to 
the  freehold  took  place  at  the  time  of  the  mortgage; 
for  all  the  articles  claimed  as  fixtures  passed  by  the 
words  of  that  deed  either  as  furnishing  power  or  acted 
on  by  it.  Its  words  of  qualification  as  to  appendages 
to  the  freehold  show  the  deed  only  to  apply  to  the 
freehold  premises.  The  equitable  right  of  James 
passed  by  the  mortgage  of  Joseph  and  Jeremiah,  which 
bound  him  as  the  act  of  his  partners,  and  was  ratified 
by  the  subsequent  deed  of  arrangement  to  which  he 
was  party.  They,  if  only  part  owners  of  two-thirds, 
might  have  recovered  them,  unless  nonjoinder  of  James 
was  pleaded  in  abatement,  Addison  v.  Overend{b). 
[Bayley  B.  There  are  words  in  the  mortgage  deed 
specifically  conveying  the  engine;  then  if  it  was  in* 
tended  to  pass  the  other  articles  claimed,  why  were 
not  these  words  added,  "  and  all  machinery  thereunto 
belonging  and  used  therewith."]  Ex  parte  Austin  was 
between  landlord  and  tenant,  and  the  ultimate  tenant 
might  clearly  remove  against  the  landlord. 

Cur.  adv.  twit* 


(a)  Not  then  reported.    See  4  Simons  R.  3*6.  antt  618,  note. 
(*)  6  T.  R.  766,  confirned  5  Efttt,  4*0. 
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1883*  In  Michaelmas  term  the  judgment  of  the  court  was 

s^v-**-'      delivered  by 

Trappes 

V. 

Hahter  Lord  Lyndhurst  C.  B. — The  question  was,  whe- 

and  Another.  .  % 

ther  the  machinery,  the  subject  of  the  present  action, 
passed  to  the  mortgagee  by  a  mortgage  deed  granted 
by  the  bankrupts  before  their  bankruptcy,  or  whether 
it  became  the  property  of  the  assignees  under  their 
commission.    The  bankrupts,  it  appears,  had  carried 
on  the  business  of  calico  printers  at  Caiterall  in  the 
parish  of  Garstang  in  the  county  of  I*ancaster,  for 
many  years.    As  to  the  lands  and  buildings  that  were 
purchased,  a  conveyance  was  made  to  one  only  of  the 
partners;  but  it  is  quite  clear  that  the  whole  estate  was 
considered  and  treated  throughout  as  belonging  to  the 
calico  printers  the  bankrupts.    That  conveyance  men* 
tions  the  premises  to  consist,  besides  land,  of  a  dwelling- 
house,  machine-house,  and  other  buildings  and  erec- 
tions then  in  the  possession  of  W.  Myers.    The  machi- 
nery was  erected  by  the  partnership;  it  consisted  of 
machinery  erected  for  the  purpose  of  carrying  on  the 
trade  of  caKco  printing,  which  might  in  general  be  re* 
moved  by  drawing  it  off  the  bolts  fixed  to  the  free- 
hold.   The  whole  was  fixed  to  the  freehold,  and  stood 
on  that  part  of  the  land  which  was  conveyed  in  fee  to 
Henry  Fielding  in  1797.    The  buildings,  land,  and 
machinery,   were   occupied  by  the  partners,  collect 
tively,  and  when  either  of  them  withdrew,  the  machinery 
still  remained  attached  to  the  freehold.    Great  part  of 
it  was  of  a  description  which  could  be  removed  by 
drawing  it  off  bolts  fixed  to  the  freehold  after  unscrew- 
ing the  nuts  which  kept  it  steady  to  those  bolts;  that 
could  be  done  without  doing  any  material  injury  to  the 
freehold,  and  a  great  part  was  so  removed  accordingly. 
In  taking  the  stock,  it  appears  that  the  land  and 
buildings  were  constantly  placed  under  one  head,  and 
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the  machinery  under  another.    It  also  appears  that       1833. 
machinery  of  this  description  is  in  that  part  of  the      _. 
country  constantly  bought  and  sold,  without  reference  v. 

to  the  freehold.  As  between  landlord  and  tenant,  ^  Another, 
therefore,  it  is  clear  that  such  machinery  put  up  by  the 
tenant  might  be  removed  by  him.  The  bankrupts 
were  the  reputed  owners  of  the  machinery,  and  in 
consequence  of  their  being  so  considered,  obtained 
extensive  credit.  We  are  of  opinion,  therefore,  that 
with  respect  to  machinery  of  this  description,  erected 
by  the  bankrupts  for  the  purposes  of  trade,  it  would 
have  passed  to  the  executor,  and  not  to  the  heir,  and 
that  it  was  the  partnership  estate  of  the  bankrupts.  In 
his  argument  in  Lawton  v.  Law  ton  (a),  Mr.  Wilbraham, 
the  counsel,  compared  the  fire  engine  there  in  question 
to  a  cider  mill  which  is  let  very  deep  into  the  ground, 
and  is  certainly  fixed  to  the  freehold;  and  yet  Lord 
Chief  Baron  Corny  n$,  at  the  assizes  at  Worcester,  upon 
an  action  of  trover  brought  by  the  executor  against  the 
heir,  was  of  opinion  that  it  was  personal  estate  not- 
withstanding, and  directed  the  jury  to  find  for  the 
executor.  In  that  case  the  material  question  was, 
"  whether  a  fire  engine  set  up  for  the  benefit  of  a  col- 
liery by  a  tenant  for  life  should  be  considered  as 
personal  estate  and  go  to  his  executor,  or  as  fixed  to 

the  freehold  and  go  to  a  remainder-man.9'  Lord 
Hardwicke  in  that  case  stated,  "  It  is  true  the  old 
rules  of  law  have  indeed  been  relaxed,  chiefly  be* 
tween  landlord  and  tenant,  and  not  so  frequently 
between  an  ancestor  and  an  heir  at  law,  or  tenant 
for  life  and  remainder-man ;  but  even  in  those  cases  it 
does  admit  the  consideration  of  public  conveniency 
for  determining  this  question.  I  think  even  between 
ancestor  and  heir  it  would  be  very  hard  that  such 
things    should    go  in    every  instance    to    the    heir. 

(«)  3  Atk.  R.  IS ;  and  tee  Ex  parte  Quincy,  1  Atk.  477. 
VOL.  III.  S  S 


Tkappes 

V. 


626  CASES  in  TRINITY  TERM 

1833.  One  reason  that  weighs  with  me  is,  its  being  a 
mixed  case  between  enjoying  the  profits  of  the  land 
and  carrying  on  a  species  of  trade :  and  considering 

Harter      jt  jn  this  light,  it  comes  very  near  the  instances  in 

and  Another.  °     '  ' 

brewhouses,  &c.  of  furnaces  and  coppers.    The  case 

too  of  a  cider  mill  between  the  executor  and  the  heir, 

mentioned  by  Mr.  Wilbraham,  is  extremely  strong;  for 

though  cider  is  part  of  the  profits  of  the  real  estate, 

yet  it  was  held  by  Lord  Chief  Baron  Comyns,  a  very 

able  common  lawyer,  that  a  cider  mill  was  personal 

estate  notwithstanding,  and  that  it  should  go  to  the 

executor."    Then  he  says,  "  Upon  the  whole,  I  think 

this  fire  engine  ought  to  be  considered  as  part  of  the 

personal  estate  of  Mr.  Lawton,   and   to  go  to   the 

executor  for  the  increase  of  assets ;"  and  he  decreed 

accordingly.     In  the  case  of  Fitzfterbert  v.  8haw  (a) 

there  is  a  note  giving  an  abstract  of  Lawton  executor 

of  Lawton  v.  Salmon,  in  which  Lord  Mansfield  says, 

"  All  the  old  cases,  some  of  which  are  in  the   Year 

Books  and  Brooke's  Abridgment,  agree  that  whatever 

is  connected  with  the  freehold,  as  wainscot,  furniture, 

pictures  fixed  to  the  wainscot,  even  though  put  up  by 

the  tenant,  belong  to  the  heir ;  but  there  has  been  a 

relaxation  of  the  strict  rule  of  that  species  of  cases  for 

the  benefit  of  trade  between  landlord  and  tenant,  that 

many  things  may  now  be  taken  away  which  could  not 

be  formerly,  such  as  erections  for  carrying  on  any 

trade,  marble  chimney  pieces,  and  the  like,  when  put 

up  by  the  tenant.     This  is  no  injury  to  the  landlord, 

for  the  tenant  leaves  the  premises  in  the  same  state 

in  which  he  found  them,  and  the  tenant  is  benefited. 

There  has  been  also  a  relaxation  in  another  species 

of  cases  between  a  tenant  for  life  and  a  remainder  man; 

if  the  former  have  been  to  any  expense  for  the  benefit 

of  the  estate  as  to  erecting  a  fire  engine,  or  any  thing 

(a)  1  H.  Bit.  258. 
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else  by  which  it  may  he  improved,  in  such  a  case  it  has  183S. 
been  determined  that  the  fire  engine  should  go  to  the 
executor,  upon  the  principle  of  public  convenience ;  it 
being  an  encouragement  to  lay  out  money  in  improving  ?!**?£ 
the  estate  which  the  tenant  would  not  otherwise  be 
disposed  to  do.  The  same  argument  may  be  applied 
to  the  case  of  a  tenant  for  life  and  a  remainder-man  as 
that  of  landlord  and  tenant;  namely,  that  the  re- 
mainder-man is  not  injured,  but  takes  the  estate  in  the 
same  condition,  and  as  if  the  thing  in  question  had 
never  been  raised.  But  I  cannot  find  between  the 
heir  and  executor  there  has  been  any  relaxation  of  this 
sort,  except  in  the  case  of  the  cider  mills,  which  is  not 
printed  at  large.  The  previous  case  is  very  strong. 
A  salt  spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  it,  unless  there  is  a  salt  work;  which 
consists  of  a  building  for  the  purpose  of  containing  the 
pans,  &c.  which  are  fixed  to  the  ground.  The  inherit- 
ance cannot  be  enjoyed  without  them;  they  are  accessa- 
ries necessary  for  the  enjoyment  and  use  of  the  prin- 
cipal. The  owner  erected  them  for  the  benefit  of 
the  inheritance;  he  could  never  mean  to  give  them 
to  the  executor,  and  put  him  to  the  expense  of  taking 
them  away  without  any  advantage  to  him,  who  could 
only  have  the  old  materials,  or  a  contribution  from 
the  heir  in  lieu  of  them,  but  the  heir  gains  eight  pounds 
a  week  by  them.  Upon  the  reason  of  the  thing,  there- 
fore, and  the  intention  of  the  testator,  they  must  go  to 
the  heir.  It  would  have  been  a  different  question  if 
the  springs  had  been  let,  and  the  tenant  had  been  at 
the  expense  of  erecting  these  salt  works ;  he  might  very 
well  have  said,  '  I  leave  the  estate  no  worse  than  I 
found  it.'  That,  as  I  stated  before,  would  be  for  the 
encouragement  and  convenience  of  trade,  and  to  the 
benefit  of  the  estate.  Mr.  Wilbraham,  in  his  opinion, 
makes  a  distinction  between  executor  and  tenant.    For 

s  s  2 
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1833.       these  reasons  we  are  all  of  opinion  that  the  salt  pans 
^"^^      must  go  to  the  heir."     In  Elwes  v.  Maw  (a),  Lord 

Teappes        y,.  . 

v.  Euenborough  seems  to  have  entertained  the  same  opi- 

ij 

and  Another  n*on» an<*  c*tes  ^e  decisions  of  Lord  Mansfield  in  Lawton 
v.  Salmon,  and  Lord  Hardwicke  in  Lawton  v.  Lawton. 

Now  these  authorities  lead  us  to  the  conclusion, 
that  where  utensils  and  machinery  are  erected  by 
the  owner  for  the  purpose  of  trade  only,  in  a  neigh- 
bourhood where  such  utensils  and  machinery  as  these 
would  commonly  have  been  removed,  and  when  this 
can  be  done  without  injury  to  the  inheritance,  they 
form  an  exception  to  the  general  rule,  and  are  not 
to  be  taken  as  part  of  the  inheritance,  but  as  personal 
estate. 

The  next  question  will  be,  whether,  from  the  parti- 
cular terms  of  the  mortgage  deed  in  this  case,  this  ma- 
chinery was  intended  to  be  included,  and  whether  it 
passed  by  the  mortgage  deed  ?  Upon  that  point  we  are 
of  opinion  that  it  did  not  pass  by  the  mortgage  deed, 
and  that  it  was  not  intended  to  pass  by  it.  The  mort- 
gage deed  purported  to  convey  to  Mary  Fielding,  the 
eldest  daughter  of  Henry  Fielding,  as  the  executrix  of 
her  mother,  who  was  then  dead, "  all  the  messuages,  tene- 
ments, dwelling-houses,  lands  and  buildings  thereinbe- 
fore mentioned,  and  also  all  that  and  those  the  steam- 
engines,  mill  geering,  heavy  geer,  millwright  work  fixed, 
machinery  and  other  matters  and  things  erected  and  then 
standing  and  being  in  or  upon  the  said  thereby  granted 
and  demised  buildings,  works  and  premises,  which  in 
any  manner  constitute  fixtures  and  appendages  to  the 
freehold  of  the  same  or  any  part  thereof."  The  water 
wheels  and  steam  engines,  with  the  shafts  immediately 
connected  with  the  latter,  have  not  been  removed ;  and 
we  are  of  opinion  that,  according  to  that  part  of  the 
mortgage  deed  just  now  read,  the  parties  inteuded 

•      (a)  3  Ea>t,  43,  44. 
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that  only  that  part  of  the  machinery  should  be  in-  1833. 
eluded  and  pass  by  the  mortgage  deed,  which  from 
the  circumstances  became  part  of  the  freehold ;  and 
therefore  that  it  did  not  include  the  machinery  in  and  Another 
question.  The  machinery  belonged  to  the  partnership, 
as  they  had  the  legal  estate  in  it.  With  respect  to 
the  mortgage  deed,  that  was  executed,  not  by  the 
partners  generally,  but  only  by  that  portion  of  them 
who  had  the  legal  estate  in  the  buildings  and  lands. 
It  is  further  to  be  considered,  that  shortly  after  this 
mortgage  was  executed  the  partners  fell  into  difficul- 
ties, and  it  became  necessary  that  they  should  state 
their  property  to  their  creditors.  On  that  occasion  they 
stated  the  buildings  and  lands  as  being  subject  to  this 
mortgage,  but  placed  the  machinery  under  a  different 
head,  representing  it  as  part  of  the  partnership  estate 
and  free  from  any  charge.  The  plaintiff,  the  husband 
of  the  mortgagee,  a  professional  man,  was  present  when 
that  statement  was  reported ;  he  made  no  objection  to 
it  as  to  the  point  now  raised  by  him.  But  that  is  not 
all,  for  upon  a  subsequent  occasion  an  accountant 
waited  upon  him  and  presented  it  to  him  again.  On 
that  occasion  he  took  time  to  consider  it,  made  no 
objection  to  it,  and  afterwards  signed  the  composition 
deed.  Under  all  these  circumstances  it  appears  to  us 
that  there  is  sufficient  to  satisfy  the  terms  of  the  mort- 
gage deed  without  including  the  machinery  in  question, 
and  that  it  neither  passed,  nor  was  intended  to  pass,  by 
that  deed.  Then  if  it  did  not  so  pass,  it  is  to  be  looked 
upon  as  personal  estate,  separate  from  the  property 
mortgaged,  and  therefore  as  belonging  to  the  assighees. 
We  think  that  a  nonsuit  should  be  entered. 

Nonsuit  entered  accordingly. 
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Denton  against  Richmond. 


The  plaintiff  COVENANT  on  an  indenture  of  lease,  dated  26th 
defendant  a  February,  1825,  between  the  plaintiff*  of  the  one 

lease,  which      parf  an(j  the  defendant  of  the  other  part,  by  which  the 

after  stipulat-  .  .  .  . 

ing  that  not      plaintiff  demised  certain  premises  and  buildings,  with 

thiri  of  "he008  77  acres  of  arable>  meadow>  and  pasture  land  in  the 

land  should  be  indenture  described.  To  have  and  to  hold  the  same  from 

*  • 

inanToiie8  ^^  October  then  last  past  for  ten  years,  with  liberty 
year,  reserved  for  the  defendant,  his  executors,  administrators  and 
50/.  and  also  a  assigns,  to  plough,  till,  and  crop  all  the  said  land  in 
further  yearly    suc]1  manner  as  he  should  think  proper  for  the  first 

lent  ol  5*.  for  i  .  • 

every  acre        seven  years  of  the  said  term  thereby  demised,  and 

cSuedT'  liberty  for  him  the  said  defendant,  his  executors,  &c, 
tillage  con-       for  the  remainder  of  the  said  term,  to  plough,  till,  and 

lease.  °Ade-  croP  tbe  sa*d  lands  in  such  way  as  he  might  think 
claration  in      proper,   at  a  yearly  rent  of  60/. ;  but  with  a  reser- 

covenant  al-      ^     .*  *         "  i-i-i  •  <■  i      •■ 

leged  that  de-   vation  that  not  more  than  one  third  of  the  said  land, 

fendnnt  in  one  Qr  ftg  ne&r]  one  thjrd  ^  the  diflferent  g^g  0f  the 
particular  year  ^  m  •  m  , 

cropped  more    closes  would  admit,  should  be  in  cropping  in  any  one 

ofTheTnd"^  year»  at  a  yearly  rent  of  B0L»  and  also  y^Wing  and 
demised; and   paying  over  and  beyond  the  aforesaid  reserved  rent 

cover  half*-  unto  the  sa*d  plaintiff,  his  heirs  and  assigns,  the 
year's  addi-      further  yearly  rent  or  sum  of  5/.  of  like  lawful  money 

tional  rent.  ^  . 

Pleas,  first,  for  every  acre,  and  so  in  proportion  for  a  greater  or 
that  the  plain-  ]esser  quantity  than  an  acre  of  any  part  of  the  said 
knowledge  of  premises  which  the  said  defendant,  his  executors,  &c, 
and  of  aU  The  s^ou^  at  any  time  or  times  during  the  said  term, 
mattersalleged  plough,  crop,  break  up,  or  convert  into  or  continue  in 
ration  relating  tillage,   or  manage  otherwise  than  according  to  the 

thereto,  ac- 
cepted from  the  defendant  252.  as  and  for  all  the  rent  due  up  to  a  certain  day 
named,  without  demanding  payment  of  such  penalty  or  additional  rent,  and  thereby 
waived  his  right  to  receive  or  recover  the  same.  Secondly,  that  plaintiff,  with  full 
knowledge  of  the  breaches  &c,  waived  all  claim  or  right  on  his  part  to  receive  any 
such  penalty,  &c. :  field,  that  the  pleas,  whether  considered  as  pleas  of  tender  or 
of  accord  and  satisfaction,  were  baa  on  general  demurrer;  and  that  the  right  of  the 
plaintiff  to  recover  the  additional  rent  by  way  of  stipulated  damages,  was  not  waived 
or  discharged  by  any  matter  stated  therein.  • 
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liberties  and  reservations  in  the  indenture  contained*       1833. 
without  the  consent  of  the  said  plaintiff,  his  heirs  or      Denton 
assigns,  first  had  or  obtained  in  writing  for  that  purpose,  v- 

such  increased  rent  and  payment  (if  any  should  become 
due  and  payable)  to  be  paid  at  the  first  of  the  before- 
mentioned  half-yearly  days  of  payment  which  should 
happen  after  such  ploughing,  cropping,  &c,  contrary 
to  the  liberties  and  reservations  in  the  lease,  and  should 
continue  payable  during  such  parts  of  the  remainder 
of  the  said  term  as  the  same  should  continue  to  be  so 
cropped,  ploughed,  or  converted  into  or  continued  in 
pillage  contrary  as  aforesaid.  Covenant  by  defendant 
to  pay  to  the  plaintiff  the  said  yearly  rent  of  50/.,  and 
also  the  increased  rent  (if  any  should  become  due  and 
payable)  at  the  times  and  in  the  manner  aforesaid. 

The  first  breach  stated,  that  after  the  making  the 
said  indenture,  and  during  the  said  term  thereby 
granted,  and  after  the  expiration  of  the  first  seven 
years  thereof,  and  whilst  thq  defendant  was  possessed 
of  the  demised  premises  with  the  appurtenances,  he, 
without  the  consent  hi  writing  of  the  plaintiff  first 
obtained,  in  one  and  the  same  year,  that  is  to  say,  in 
the  year  between  the  20th  October  1831,  and  the  20th 
October  1832,  and  before  the  6th  April  1832,  to  wit, 
on  1st  February  1882,  did  plough,  crop,  and  break  up 
above,  beyond,  and  considerably  more  than  one  third 
of  the  said  land  by  the  said  indenture  demised,  and 
above  one  third  thereof,  calculated  as  nearly  as  the 
different  sizes  of  the  closes  would  admit  of,  to  wit, 
30  acres  above  &c,  one  third  of  the  said  land  so 
demised  as  aforesaid,  contrary  to  the  liberties  and 
reservations  in  the  indenture.  By  means  whereof  the 
defendant,  according  to  the  form  and  effect  of  the 
indenture  and  of  his  covenants  so  by  him  made,  became 
liable  to  pay  to  the  said  plaintiff  on  6th  April  1832, 
being  the  first  of  the   before-mentioned  half-yearly 
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1833.        days  of  payment  which  happened  after  the  ploughing, 
D  cropping,  and  breaking  up  of  the  land  aforesaid,  a 

t>.  certain  large  sum  of  money,  to  wit,  the  sum  of  75/., 

ichmond.  being  one  half-yearly  payment  of  additional  rent  for 
and  in  respect  of  the  said  thirty  acres,  above,  beyond, 
and  more  than  one  third  of  the  said  land  demised,  so 
ploughed,  cropped,  and  broken  up  as  aforesaid,  calcu- 
lated at  and  after  the  rate  of  5/.  per  annum  for  every 
such  acre. 

Second  breach,  that  the  defendant  kept  and  con- 
tinued cropped  and  in  tillage  in  one  and  the  same 
year,  above,  beyond,  and  considerably  more  than  one 
third  of  the  land  demised. 

Pleas;  first,  as  to  so  much  of  the  declaration  as 
relates  to  the  supposed  breaches  of  covenant  firstly  and 
secondly  assigned,  that  after  the  committing  of  the  said 
supposed  breaches  of  covenant  and  of  all  the  matters 
and  things  in  the  said  declaration  alleged,  so  far  as  the 
same  relates  to  the  said  supposed  breaches,  and  before 
the  exhibiting  of  the  bill,  to  wit,  on  2d  November  1832, 
the  plaintiff,  with  a  full  knowledge  of  the  said  supposed 
breaches  of  covenant  and  of  all  the  said  matters  and 
things  in  the  said  declaration,  so  far  as  it  relates  to 
those  breaches  respectively  mentioned  and  alleged, 
accepted  and  received  of  and  from  the  said  defendant 
the  sum  of  25/.  as  and  for  all  the  rent  due  for  or  in 
respect  of  the  said  premises  up  to  and  inclusive  of 
11th  October  1832,  without  demanding  or  requiring 
the  payment  of  such  penalty  or  additional  rent  as  in  the 
first  and  second  breaches  mentioned  or  any  part  thereof; 
and  thereby  then  and  there  waived,  gave  up,  and 
dispensed  with  his  right  to  receive  or  recover  any 
nomine  pcenae  or  penalty,  or  such  additional  rent  as  in 
those  breaches  mentioned  as  aforesaid,  or  any  part  there-, 
of.  Verification.  Second  plea  to  the  same  breaches, 
that  after  the  committing  of  the  said  supposed  breaches 
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of  covenant,  and  of  all  the  said  several  matters  and  1833. 
things  in  the  said  declaration  alleged,  so  far  as  it  relates 
to  those  breaches,  and  before  the  exhibiting  of  the  bill, 
to  wit,  on  2  Nov.  1832,  the  plaintiff  waived,  gave  up,  Richmond, 
and  dispensed  with  all  claim  or  right  on  his  part  to  re- 
ceive, recover,  or  be  paid  any  such  penalty  nomine 
pcenae,  or  additional  rent,  as  in  those  breaches  respec- 
tively mentioned,  or  any  part  thereof. 

Four  other  pleas  traversed  the  breaches  in  the  de- 
claration. General  demurrer  to  the  first  and  second 
pleas.    Joinder. 

The  points  marked  for  argument  by  the  plaintiff 
were,  first,  that  the  increased  rent  reserved  by  the  in- 
denture of  lease  declared  on,  was  not  to  be  considered 
as  a  penalty  in  the  event  there  stated ;  and,  secondly, 
that  the  plaintiff  did  not,  by  accepting  the  rent 
originally  and  expressly  reserved,  abandon  his  right  to 
sue  for  any  increased  rent. 

Channett  in  support  of  the  demurrer.  The  first  plea 
is  the  least  objectionable,  but  it  admits  the  breaches, 
and  is  bad  as  a  plea  of  tender  (a).  Nor  is  it  good  as  a 
plea  of  accord  and  satisfaction,  partly  because  it  does 
not  answer  the  whole  declaration,  Thomas  v.  Eaton  (&), 
and  partly  because  it  discloses  no  legal  matter  to  show 
that  the  plaintiff  has  waived  his  right  to  recover  on  the 
breaches  to  which  it  is  applied.  Nor  is  that  varied  by 
the  fact  that  if  judgment  had  gone  by  default  inquiry 
might  have  been  had  as  to  the  amount  of  additional 
rent  due  and  payable  for  each  acre  overcropped. 
Nor  can  the  plea  be  supported  by  construing  the  ad- 
ditional rent  to  be  in  the  nature  of  a  penalty,  a  for- 
feiture of  which  had  been  incurred,  and  might  be 
waived  by  the  plaintiff.  The  additional  rent  is  not  a 
penalty;  for,  in  a  court  of  law,  the  precise  amount  of 

(a)  See  Johnson  v.  Clay,  7  Taunt.  486.  (b)  2  B.  &  Cr.  477. 

VOL.  III.  T  T 


Dentow 

V. 


634  CASES  in  TRINITY  TERM 

1833.  it  mutt  be  recovered  as  stipulated  damages,  t.  e.  a  liqui- 
dated satisfaction  fixed  and  agreed  on  between  the 
parties ;  and  a  court  of  equity  will  not  relieve,  Rolfs  v. 
RitBMovD.  Peterson  (a).  There  a  bill  in  equity  bad  been  filed  by 
a  defendant  praying  relief  from  a  similar  covenant  on 
payment  of  the  actual  damages  assessed,  and  insisting 
on  not  being  liable  to  pay  the  whole  damages,  to  which 
Lord  Camden  acceded;  but  his  holding  was  overruled 
in  the  House  of  Lords.  [Lord  Lyndhvrs*.  The  same 
thing  was  also  decided  in  Aylet  v.  Dodd  (4),  and  again 
in  Jones  v.  Green  (c)].  Lord  Hardwieke  said,  that 
where  there  is  a  clause  of  nomine  pcenae  in  a  lease  to  a 
tenant  to  prevent  his  breaking  up  and  ploughing  old 
pasture  land,  the  whole  nomine  pcenae  shall  be  paid, 
for  the  intention  of  the  clause  is  to  give  the  landlord 
some  compensation  for  the  damage  he  has  sustained 
from  the  nature  of  his  land  being  altered.  In  Benton 
v.  Gibson  (rf)  Lord  Hardwicke  again  said,  that  a  nomine 
pcenae  in  leases  to  prevent  a  tenant  from  ploughing  is 
the  stated  damages  between  the  parties.  In  Lowe  v. 
Peers  (e)  Lord  Mansjteld  lays  down  that  there  is  a 
difference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeiture.  In  the  latter  ease 
the  obligee  may  either  recover  the  penalty  in  debt  (after 
which  he  cannot  resort  to  the  covenant,  because  the 
penalty  is  to  be  a  satisfaction  for  the  whole),  or  be  may 
proceed  on  the  covenant,  and  recover  more  or  less  than 
the  penalty  toties  quoties.  He  then  says,  "  and  upon 
this  distinction  courts  of  equity  proceed*  They  will 
relieve  against  a  penalty  on  a  compensation,  but  where 
the  covenant  is  to  pay  a  particular  liquidated  sum,  * 
court  of  equity  cannot  make  a  new  covenant  for  a  man, 
nor  is  there  any  room  for  compensation  or  relief.  As 
in  leases  containing  a  covenant  against  ploughing  up 

(a)  t  Brown1*  P.  C.  436 ;  6  id.  417.  (6)  t  Atkyns,  139, 

(c)  S  Y.  &  J.  i98,  equity  side  of  Eichequer,        (d)  3  Atk,  396. 
(f)  4  Burr.  2K9. 
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meadow,  if  the  covenant  be  not  to  plough,  and  there 
be  *  penalty,  a  court  of  equity  will  relieve  against  the 
penalty,  but  if  it  is  worded  to  pay  5L  an  acre  for  every 
acre  ploughed  up,  there  is  no  alternative  or  room  for 
relief  against  it,  nor  any  compensation ;  it  is  the  sub- 
stance of  the  agreement/' 

In  Farrant  v.  Olmius  (a)  the  lease  reserved  an  in* 
creased  rent  for  every  acre  of  certain  lands  converted 
into  tillage,  and  the  jury  gave  a  verdict  for  a  smaller 
sum,  viz.  the  actual  damage  done  by  such  a  conversion. 
But  the  court  held  that  that  verdict  being  for  arbitrary 
damages  only,  while  the  contract  was  express  for  sti- 
pulated damages,  it  must  be  set  aside.  The  same 
objections  apply  more  strongly  to  the  second  plea. 


1888* 


Dentin 
RiCHMeva* 


P.  Kelly  contra.  The  plaintiff  might  be  entitled  to 
the  entire  sum  of  5/.  for  every  acre  ploughed  up,  if  the 
mere  amount  of  the  rent  was  in  issue;  for  though  in 
contracts  not  under  seal  it  is  still  much  doubted  whe- 
ther juries  can  find  more  than  the  actual  damages 
sustained,  yet  in  contracts  under  seal  a  man  is  entitled 
to  the  sum  which  the  parties  have  fixed  as  payable  in 
a  particular  event.  But  this  may  be  considered  as  an 
amount  of  additional  rent,  which  the  landlord  may 
forego  by  his  act,  and  so  waive  his  right  to  it.  That 
depends  on  the  language  of  this  plea,  "  that  the  plain- 
tiff accepted  and  received  25/.  from  the  defendant  as 
and  for  all  the  rent  due  for  or  in  respect  of  the  pre- 
mises to  a  day  named,  without  demanding  payment  of 
such  additional  rent.  This  being  an  action  of  cove* 
nant  for  recovering  of  damages,  a  verdict  and  judgment 
Tor  the  plaintiff  could  only  be  for  damages,  and  not 
in  the  nature  of  a  debt  or  specific  sum ;  then  this  plea 
amounts  in  substance  to  a  plea  of  satisfaction,  and, 
at  all  events,  can  only  be  objected  to  for  informality  on 

(a)  3  B.  fc  Aid.  69%. 
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Denton 

v. 

Richmond. 


special  demurrer.  The  plaintiff  being  entitled  to  two 
sums  qui  rent,  receives  25/.  for  rent.  Is  not  that  a 
satisfaction  of  both  sums? 

Lord  Lyndhurst  C.  B. — As  I  read  these  pleas,  the 
matter  alleged  in  them  cannot  even  by  construction 
amount  to  satisfaction,  as  has  been  argued.  The  words 
of  the  first  plea  are,  that  the  plaintiff  accepted  and  re- 
ceived 251.  from  the  defendant,  as  and  for  all  the  rent  due 
for  or  in  respect  of  the  premises,  up  to  and  inclusive  of 
a  day  named,  without  demanding  payment  of  such  ad- 
ditional rent ;  he  is  not  even  alleged  to  have  received 
any  thing  in  satisfaction  of  the  additional  rent ;  what 
he  received  was  the  original  rent  only.  The  plea, 
after  referring  to  so  much  of  the  declaration  as  relates 
to  the  breaches  of  covenant,  and  to  the  terms  of  that 
covenant,  distinguishes  between  the  original  and  ad- 
ditional rent,  by  saying,  that  the  plaintiff  accepted 
from  the  defendant  25/.  as  and  for  all  the  rent  due  for 
the  premises,  up  to  and  inclusive  of  a  stated  day.  That 
was  the  original  rent  reserved  by  the  lease;  how, 
therefore,  can  that  be  relied  on  as  having  been  ac- 
cepted in  satisfaction  of  the  larger  sum  due  as  addi- 
tional rent?  The  first  plea  is  in  terms  the  same  as 
the  second,  and  rests  on  the  mere  waiver  by  the  plaintiff 
of  the  additional  rent  reserved.  Now  were  it  a  for- 
feiture, it  might  be  waived  by  the  act  of  the  plaintiff; 
but  if  damages  had  accrued,  or  were  continuing,  can 
they  be  waived  by  the  circumstance  here  pleaded? 
The  plaintiff  had  a  right  to  recover  the  amount  of 
additional  rent  from  the  defendant,  which  right  the 
plea  states  to  have  been  given  up  by  matter  in  pais. 
That  does  not  amount  to  a  discharge.  I  am  of  that 
opinion  on  both  points. 

Judgment  for  the  plaintiff,  with  leave  to  de- 
fendant to  amend  on  payment  of  costs  and 
pleading  instanter. 
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IN  THE  EXCHEQUER  CHAMBER. 

Wolvekidge  against  Steward. 

(In  Error  from  the  Court  of  Common  Pleas.) 

Before  Denman  C.J.  of  K.  B.— Lord  Lyndhurst 
C.  B. — Littledale,  PARKE,and  Taunton,  Justices 
of  K.B. — Bayley,  Vaughan,  and  Bolland,  Barons. 

QOVENANT.     The  plaintiff  declared  that  in  1819  Where  a  les- 
one  John  Easthope  by  indenture  demised  certain  ^^^0 
premises  to  the  plaintiff  for  21  years  from  March  25,  pay  rent,  as- 
1820,  yielding  and  paying  certain  rent,  which  the  plain-  by  indenture"1 
tiff  also  expressly  covenanted  to  pay ;  that  the  plaintiff  indorsed  on 

his  lease 

entered;  and  by  an  indenture  of  the  22  May  1821,  "subject  to 
sealed  with  the  seals  of  the  plaintiff  and  defendant,  the  payment 
and  indorsed  on  the  indenture  of  lease  from  Easthope  the  perform- 
to  the  plaintiff,  the  plaintiff,  for  and  in  consideration  of  ance  of  'he    . 

r  »  r  >  covenants  and 

a  certain  sum  of  money,  to  wit,  the  sum  of  651.  to  him  agreements 
paid  by  the  defendant,  bargained,  sold,  assigned,  trans-  conCained  in 
ferred,  and  set  over  to  the  defendant,  his  executors,  the  lease," 

Held,  that  he 

administrators  and  assigns,  as  well  the  said  indenture  could  not  re- 
of  lease  as  also  all  and  singular  the  premises,  with  the  cover  ,n  cove~ 

0  ^      *  nant  against 

appurtenances,  demised  by  the  said  indenture  of  lease,  his  assignee, 
or  expressed  or  intended  so  to  be,  and  all  the  estate,  became  due*0 
right,  title,  interest,  term  of  years  then  to  come  and  after  assign- 

ment  over  by 

Unexpired,  property,  possession,  claim,  and  demand  tne  latter; 
whatsoever,  either  at  law  or  in  equity,  of  him  the  plain-  though  the  les- 
tiff,  of  and  unto  the  said  premises,  by  virtue  of  the  said  called  on  to 
indenture  of  lease,  or  otherwise  howsoever,  to  have  and  ^he*8*™ 
to  hold  the  said  lease,  together  with  the  said  premises  under  the  co- 
by  the  same  demised,  or  intended  so  to  be,  and  by  the  |eease# 
said  assignment  assigned  unto  the  defendant,  his  exe- 
cutors, administrators  or   assigns,  from  the  28  May 
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1833.  then  instant,  for  and  during  all  the  rest,  residue,  and 
remainder  of  the  said  term  of  21  years  granted  by  the 
said  indenture  of  lease,  then  to  come  and  unexpired, 
Steward,  subject  nevertheless  to  the  payment  of  the  yearly  rent, 
and  to  the  performance  of  the  covenants  and  agree- 
ments reserved  and  contained  in  the  said  indenture  of 
lease;  and  he  the  said  defendant  then  and  there 
accepted  the  said  assignment,  and  by  virtue  thereof 
he  the  said  defendant  afterwards,  and  during  the 
said  term  granted  by  the  said  indenture  of  lease,  to 
wit,  on  &c.  entered  into  and  upon  all  and  singular  the 
said  demised  and  assigned  premises  with  the  appur- 
tenances, and  became  and  was  possessed  thereof  for 
the  residue  and  remainder  then  to  come  and  unex- 
pired of  the  said  term  of  21  years,  granted  by  the  said 
indenture  of  lease,  subject  to  the  payment  of  the  rent 
and  performance  of  the  covenants  reserved  and  con- 
tained in  the  said  indenture  of  lease :  and  although 
the  plaintiff  had  always  observed,  performed,  and  ful- 
filled all  things  in  the  said  indenture  of  lease,  and  in 
the  said  indenture  of  assignment  contained  on  his 
part  and  behalf  to  be  observed  and  fulfilled,  he  the 
plaintiff  in  fact  said,  that  the  defendant  did  not  nor 
would  after  the  said  assignment,  and  during  so  much 
of  the  residue  and  remainder  of  the  said  term  of  21 
years  granted  by  the  said  indenture  of  lease,  as  had 
elapsed  since  the  said  assignment,  and  since  he  the 
defendant  became  possessed  of  the  said  demised  pre- 
mises with  the  appurtenances  by  virtue  thereof,  well 
and  truly,  or  in  any  manner,  pay  or  cause  to  be  paid 
the  said  rent  reserved  and  made  payable  by  the  said 
indenture  of  lease,  and  according  to  the  true  intent 
and  meaning  of  the  said  indenture  of  assignment,  and 
which  he  therefore  covenanted  to  pay,  and  ought  to 
have  paid  as  aforesaid,  but,  on  the  contrary,  wholly 
neglected,  omitted,  and  refused  to  pay  divers  laige 
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sums  of  the  rent  aforesaid,  to  wit,  the  sum  of  51.  5s.  of  1883. 
the  rent  aforesaid,  which  became  due  and  payable 
under  and  by  virtue  of  the  said  indenture  of  lease,  and 
the  said  covenant  of  the  plaintiff  in  that  behalf  therein  Stew&sp. 
contained,  for  one  quarter  of  a  year  of  the  said  term 
ending  on  the  85th  day  of  March  1881  &c.  By  rea- 
son and  in  consequence  whereof  the  plaintiff,  as  the 
original  lessee  of  the  said  premises  with  the  appurte- 
nances so  demised  and  assigned  as  aforesaid,  was  called 
upon  and  required  to  pay,  and  was  forced  and  obliged 
to  pay,  and  had  paid  the  said  several  sums  to  the  said 
John  Easthope,  who  was  then  lawfully  entitled  to  and 
had  good,  legal,  and  sufficient  right,  title,  power,  and 
authority  to  demand,  recover,  and  receive  the  same,  to 
wit,  at  &c. 

The  defendant  pleaded,  that  before  the  said  several 
sums  for  the  rent  aforesaid  in  the  said  declaration 
mentioned,  or  either  of  them,  became  due  and  payable 
as  in  the  said  declaration  above  alleged,  to  wit,  on  the 
4th  day  of  November  1822,  by  a  certain  indenture 
then  and  there  made  between  the  said  defendant  of  the 
one  part,  and  one  G.  C.  Foley  of  the  other  part,  the 
said  defendant  duly  assigned  the  said  demised  pre- 
mises and  all  his  estate  and  interest  therein,  to  the  said 
O.  C.  Foley,  his  executors,  administrators,  and  assigns, 
to  have  and  to  hold  the  same,  to  wit,  from  the  day 
and  year  last  aforesaid,  for  the  remainder  of  the  said 
term ;  by  virtue  of  which  said  assignment  the  said  G.  C. 
Foley  afterwards,  and  before  the  said  several  sums  or 
either  of  them  became  due  and  payable,  to  wit,  on  &c, 
entered  aiid  became  possessed  of  the  said  demised 
premises,  and  of  all  his  the  said  defendant's  estate  and 
interest  therein,  and  that  the  defendant  was  ready  to 
verify  &c 

Demurter  and  joinder* 
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1833.  The  court  of  C.  P.  gave  judgment  for  the  plaintiff 

w*v^,/      below. 

WoLVEiUDGE 
V. 

Steward.  The  errors  now  assigned  were,  first,  that  the  decla* 
ration  and  matters  therein  contained  were  not  sufficient 
in  law  for  maintaining  the  action;  secondly,  the  com- 
mon error;  thirdly,  that  by  the  record  it  appeared  that 
the  defendant  below  was  liable  to  the  plaintiff  below, 
on  a  covenant  implied  in  law  from  the  language  of  the 
second  mentioned  indenture. 

Charles  Turner  for  the  assignee,  who  was  defend- 
ant below,  and  plaintiff  in  error  (a).  The  plaintiff, 
lessee  of  Easthope,  assigned  the  remainder  of  his  term 
to  the  defendant,  subject  to  payment  of  the  rent  and 
performance  of  the  covenants  in  the  lease.  The  de- 
fendant assigned  to  Foley.  Rent  having  become  in 
arrear  after  that  assignment,  the  plaintiff  was  obliged 
to  pay  the  amount  to  Easthope  his  lessor  (&) ;  and  the 
question  is,  Whether  he,  as  lessee,  can  recover  from 
his  assignee  rent  which  accrued  due  after  the  latter 
had  parted  with  his  estate  and  interest  in  the  demised 
premises? 

Now,  unless  some  words  of  the  assignment  amount 
to  an  express  covenant  by  the  assignee  to  pay  rent  and 
perform  the  covenants  in  the  lease,  during  the  whole 
unexpired  residue  of  the  term,  or  to  indemnify  the 
assignor  against  them,  the  assignee  ceased  to  be  liable 
for  breaches  of  those  covenants  when  he  assigned  over 
his  term;   Taylor  v.  Shum  and  Others  (c),  Odell  v. 

(a)  To  avoid  unnecessary  confusion,  the  plaintiff  iu  error  is  called  the 
defendant,  and  the  defendant  in  error  Ihe  plaintiff,  throughout  this  report* 

(6)  See  Bachelcur  ?.  Gage,  Executor  of  Gage,  Cro.  Car.  188,  Sir  W. 
Jones,  2f3,  S.  C. ;  Walker's  cue,  3  Co.  23  a.,  Bac.  Ab.  tit  Covenant,  E.  4; 
Staines  r.  Morris,  1  Ves.  &c  B.  11;  Auriol  v.  Millt,  iu  error,  4  T.  R.  98  j 
Cro.  Jac.  509,  Barnard  r.  Godtcall. 

(c)  1  B.  &  P.  21.  So  though  the  assignee  is  a  beggar,  Pitcher  r.  IWy, 
1  Salk.  81.    S.  C.  4  Mod.  71,  1  Show.  S40,  Ld.  Ray.  368,  Carth.  177, 
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Wake  and  Another  (a),  VaUiani  v.  Dodemede  and  1833. 
Others  (fi).  Now  there  is  no  distinct  or  independent 
covenant  by  the  defendant  to  pay  the  rent  or  perform 
the  covenants.  There  is  an  express  covenant  to  do  so,  Steward. 
created  by  the  words  of  the  assignment,  "  subject 
nevertheless  to  the  payment  of  the  yearly  rent,  and  to 
the  performance  of  the  covenants  and  agreements  re- 
served and  contained  in  the  said  indenture  of  lease." 
If  those  words  import  a  covenant  at  all,  they  at  most 
import  only  an  implied  covenant  or  a  covenant  in  law, 
which  only  arises  where  there  is  privity  of  estate 
between  the  parties,  Thursby  v.  Plant  (c),  Bachelour  v. 
Gage,  Executor  of  Gage  (d),  Swan  v.  Stransham  (e). 
Such  a  privity  could  never  have  existed  in  this  case, 
between  the  plaintiff  and  defendant,  for  before  the 
assignment  by  the  former  the  defendant  had  no  estate 
in  the  premises,  nor  after  that  event  had  the  plaintiff 
any;  and  a  privity  of  estate  then  commenced  between 
the  lessor  and  the  defendant  as  assignee.  But  the 
covenant  by  the  assignee  must  be  express,  in  order  to 
charge  him  after  parting  with  the  possession,  and  the 
situation  of  the  words  relied  on  in  the  habendum  of 
the  assignment  is  material  to  the  ascertaining  whether 
it  is  express  or  not. 

The  office  of  the  habendum  is  stated  in  Vin.  Abr,  tit. 
Grants  (I.  a.)  to  be  to  limit  the  estate,  so  that  the  gene- 
ral implication  of  the  estate  which  will  pass  by  con* 

2  Ventris,  334;  Lckmu  t.  Nash,  Stra.  1221;  Walker  v.  Ream,  Doug.  461 
n.,  Bull.  N.  P.  159.  Nor  U  it  otherwise  in  equity,  ValliarU  v.  Dodeeude, 
2  Atk.  546.  1  Fonbl.  Tr.  Equity,  5  ed.  359  n.;  and  Philpot  v.  Hoare, 
2  Atk.  319.  Ambler*  480,  5.  C.  Goddart  v.  Keate,  1  Vern.  87,  for  the 
Assignees  liability  is  only  in  respect  of  his  possession.  Boulttn  v.  Ctinon, 
1  Freem.  R.  336;  and  see  Bac.  Abr.  tit.  Covenant,  £.  4. 
(a)  3  Campb.  394.  (b)  2  Atk.  546. 

(c)  1  Wois.  Saund.  241  b.  and  note  6. 

(d)  Cro.  Car.  188,  Sir  W.  Jones,  223,  S.  C;  and  see  1  Sid.  447* 

(e)  Dyer's  R,  257  a< 
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188S.  ttrection  of  kw  by  the  premises,  is  always  controlled 
and  qualified  thereby.  So  in  Co.  Lit.  188  a,  it  is  said, 
"  If  in  the  premises  lands  be  letten,  or  a  rent  granted, 
9rtwAto.  the  general  intendment  is,  that  an  estate  for  life  passetb, 
but  if  the  habendum  limit  the  same  for  years  or  at  will, 
the  habendum  doth  qualify  the  general  intendment  of 
the  promisee;  and  the  reason  of  this,  for  that  it  is  a 
maxim  of  law  that  every  man's  grant  shall  be  taken  by 
construction  of  law  most  forcible  against  himself— 
which  is  so  to  be  understood  that  no  wrong  be  thereby 
done."  If  those  words  of  grant  are  those  of  the 
grantor,  so  are  those  of  the  habendum  j  and  the  words 
in  question  are  only  used  as  words  not  of  covenant,  but 
only  qualifying  what  has  preceded,  and  denoting  that 
the  assignor  did  not  intend  to  grant  an  estate  free  from 
the  incumbrances  annexed  to  it  by  the  original  lessor. 
Suppose  A.  seised  in  fee  to  mortgage  to  2J.  in  fee,  and 
afterwards  to  sell  the  equity  of  redemption  or  re-mort- 
gage the  same  premises  to  C,  the  habendum  in  the 
conveyance  to  C.  would  be  to  G  and  his  heirs,  "  sub* 
ject  nevertheless  to  the  mortgage  to  £.,"  but  it  would 
be  against  all  the  authorities  to  hold  that  a  covenant 
would  be  created  by  these  words,  compelling  C.  in 
favour  of  A.  to  pay  off  the  first  mortgage  to  B.  Ano- 
ther case  may  be  put  of  A.  assigning  a  lease  to  B.  by 
way  of  mortgage,  subject  to  the  rent  reserved  in  the 
lease;  but  if  that  made  it  imperative  on  the  mortgagee 
to  pay  the  rent  during  the  lease,  and  be  liable  to  suit 
by  the  mortgagor  in  covenant  for  such  rent  as  he  might 
hi  ftiture  pay  to  his  lessor,  it  would  defeat  the  object 
bf  the  transaction. 

Though  any  words  in  a  deed,  which  show  an  agree- 
ment to  do  a  thing,  make  a  covenant  (a),  the  intention 
of  the  parties;  that  it  should  operate  as  an  agreement, 
must  appear ;  for  if  an  intention  appears  that  they  should 

(a)  Com.  Big.  Covenant,  (A.  S.)    Sel.  N.  *.  tit. 
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operate  as  a  qualification  only,  they  will  not  be  cet»»       1883. 
strued  to  operate  as  a  covenant.    Holies  Abridgement,      w»v^/ 
tit.  Covenant,  C  pi.  68  and  fi3,  elucidates  this :  «  If  WoLV*M^ 


lessee  for  years  covenants  to  repair — provided  always     SvswAie. 
and  it  is  agreed  that  the  lessor  shall  find  great  timber, 
&c.  this  shall  make  a  covenant  on  the  part  of  the  lessor 
to  find  great  timber  by  the  word  agreed,  and  shall  not 
be  a  qualification  of  the  covenant  by  the  lessee;  but  if 
the  lessee  covenant  to  repair,  provided  always  that  the 
lessor  shall  find  great  timber,  without  the  word  agreed, 
this  proviso  shall  not  be  any  covenant  on  the  part  of 
the  lessor,  but  shall  only  be  a  qualification  of  the  cove- 
nant of  the  lessee."    Then  a  covenant  ought  not  to  be 
inferred  from  equivocal  terms  which  may  have  been 
used  in  another  sense.    In  Staines  v.  Morris  (a),  the 
bill  was  filed  in  order  to  obtain  the  insertion  of  an 
express  covenant  for  indemnifying  the  assignors  of  a 
lease  against  the  performance  of  the  covenants  in  the 
lease  for  the  remainder  of  the  term*    There  the  origi- 
nal demise  was  to  Clarke,  who  assigned  to  Staines  for 
the  remainder  of  the  term,  subject  to  the  future  vents 
and  covenants.    The  lease  was  put  up  for  sale  by  the 
executors  of  Slaines,  with  notice  that  they  would  not 
covenant  for  the  title,  and  was  sold  to  the  defendant* 
The  executors  afterwards  agreed  to  a  covenant  for 
quiet  enjoyment*  free  from  incumbrances  by  themselves 
or  Sir  W.  Staines,  but  insisted  on  an  express  covenant 
by  the  defendant  to  them  to  pay  the  future  rent  and 
perform  the  covenants  of  the  lease  during  the  remainder 
of  the  term*    The  master's  opinion  was  against  the 
right  so  claimed;  but  Lord  Eldon  having  allowed  all 
exception  to  the  report*  decided  that  assignors  wtire 
entitled  to  require  such  a  covenant  in  order  to  indem- 
nify themselves  against  the  payment  of  the  rent  and 
performance  of  the  covenants;  and  said  that  there  was 

<*)  l  v«*  *  B;  a. 
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1833.       no  distinction  between  the  cases  of  assignment  by  the 
original  lessee  and  by  an  assignee  of  that  lessee,  the 
propriety  of  enforcing  that  covenant  being  as  manifest 
Steward,     in  the  case  of  the  assignee,  that  he  may  be  indemnified 
in  respect  of  his  parting  with  the  possession  out  of 
which  the  duty  to  pay  the  rent  accrues,  independent  of 
actual  covenant,  as  in  the  case  of  assignment  by  the 
original  lessee.     He  put  this  case :  "  Suppose,  instead 
of  an  assignment  actually  executed  by  Clarke  the  origi- 
nal lessee,  to  Sir  W.  Staines,  the  question  had  accrued 
on  an  agreement  between  them  for  the  purchase  and 
assignment  of  the  term,  and  a  bill  filed  for  the  execu- 
tion- of  that  agreement;"  and  afterwards  added,  "  If, 
therefore,  this  stood  upon  an  agreement,  the  proper 
execution  of  such  an  agreement  would  be  an  assign- 
ment by  Clarke  covenanting  for  the  title,  and  Sir  W. 
Staines  entering  on  the  other  hand  into  those  cove- 
nants implied  and  expressed,  which  are  intended  on 
his  part  to  be  executed,  where  they  are  both  expressed 
and  implied ;  an  assignment  not  only  subject  to  payment 
of  rent  and  performance  of  the  covenants,  but  the 
instrument  executed  and  accepted  by  him,  containing 
an  express  covenant  to  pay  the  rent  and  perform  the 
covenants."    Then  had  the  words  contained  in  the 
assignment  to  Sir  W.  Staines  operated  on  hord  Eldons 
opinion  as  an  express  covenant,  he  would  have  dis- 
missed the  bill  as  an  idle  seeking  of  an  object  already 
attained.    Burnett  v.  Lynch  (a),  only  shows  that  where 
a  lessee  assigns  a  lease  subject  to  payment  of  rent  and 
performance  of  covenants  therein,  he  may  sue  his 
assignee  in  tort  for  neglecting  to  perform  those  cove- 
nants during  the  time  he  continued  assignee  ^  whereby 
the  lessee  sustained  damage.    Bay  ley  J.  said,  "  There 
is  a  duty  from  the  defendant  (assignee)  to  the  plaintiffs 
(executors  of  assignor)  implied  from  the  very  nature 

(a)  5  B.  &  Cr.  589.    Seti  CampbM  v.  Lew,  in  error,  3  B.  &  Aid.  39*. 


WoLVERIDOE 
V, 


in  the  Third  Year  of  WILLIAM  IV.  64$ 

and  state  of  things  which  existed  between  the  parties.  1833. 
That  duty  appears  to  me  to  be  very  accurately  stated 
in  the  declaration,  where  it  is  described  as  commensu- 
rate with  the  time  during  which  the  assignee  had  an  Steward. 
interest  in  the  premises.*'  The  assignee's  duty  in  that 
case  arose  from  his  acceptance  of  the  assignment,  and 
in  respect  of  his  possession  under  it — a  doctrine  not 
here  disputed.  2dly.  The  plaintiff  should  have  stated 
.the  covenant  on  which  he  relied ;  whereas  he  has  left 
it  to  the  court  to  discover  or  infer  it  from  the  whole 
declaration. 

Bompas  Serjt.  contra,  for  the  lessor,  who  was  plain- 
tiff below  and  defendant  in  error.  The  words  in  ques- 
tion are  not  a  part  of  the  habendum,  and  are  more 
analogous  to  those  of  the  reddendum,  "  yielding  and 
paying."  But  this  assignment  being  inter  partes,  these 
words  are  not  the  words  of  the  assignor  qualifying  the 
habendum  or  of  the  assignee,  but  of  both  parties  j 
though  if  any  undertaking  by  either  party  to  do  any 
thing  can  be  gathered  from  them,  they  are  especially 
his  words.  The  liability  here  sought  to  be  established 
is  said  to  coexist  only  with  the  continuance  of  the  pri- 
vity of  estate  between  the  plaintiff  and  defendant, 
which  is  argued  to  be  at  an  end.  But  the  privity  of 
contract  on  which  the  plaintiff  relies  was  not  determined 
by  the  distinction  of  the  privity  of  estate.  Blackstone's 
Commentaries  (a)  elucidate  the  terms  "  express"  and 
"  implied "  covenants,  which  have  been  mentioned. 
"  Express  contracts  are  when  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed  at  the  time  of  the 
making,  as  to  deliver  an  ox  or  ten  loads  of  timber,  or 
to  pay  a  stated  price  for  certain  goods.  Implied  are 
such  as  reason  and  justice  dictate,  and  which  the  law 
presumes  that  every  man  undertakes  to  perform."  The 

(a)  2  61a.  C.  443. 
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18SS.  difference  Chen  is,  that  an  express  contract  is  to  be 
gathered  from  the  meaning  of  the  words,  and  an  im- 
plied contract  from  the  situation  and  intent  of  the 
Steward,  parties  to  the  assignment.  Newton  v.  Osborn  («)  shows 
that  the  words  "  yielding  and  paying"  make  an  express 
covenant,  for  they  express  the  agreement  of  the  lessor 
and  lessee.  Harper  v.  Bmrgh  (6)  was  an  action  for 
feat  by  the  assignee  of  the  reversion  against  die 
assignee  of  the  term,  under  an  assignment  containing  a 
nddtwkan  of  rent.  Plea,  that  lessor  released  all  the 
covenants  to  the  defendant  before  the  rent  became 
due,  without  denying  that  the  release  was  after  the 
assignment;  and  the  plaintiff  had  judgment ;  for  the 
court  intended  the  action  to  be  grounded  on  the  red- 
dendum, which  is  a  covenant  in  law,  running  with  the 
reversion  at  common  law  before  Si  H.  8.  c.  34.,  and 
passing  by  the  grant  of  the  reversion,  so  that  the  lessor 
could  not  release  it  after  having  assigned.  The  words 
of  die  deed  of  assignment  in  this  case  meant  that  the 
assignee  should  hold  during  the  term,  and  be  subject 
to  payment  of  rent  during  the  same  period ;  and  the 
assignee,  by  executing  the  deed,  admits  those  to  be 
the  terms  on  which  he  consents  to  take  the  premises. 
They  thereupon  constitute  an  express  covenant  Bur- 
nett v.  I^ynch  strongly  supports  that  position ;  for  had 
that  assignment  been,  not  by  deed-poll  signed  by  the 
assignor  only,  but  by  deed  inter  partes,  as  in  this  case, 
it  must  have  operated  as  an  express  covenant  upon 
which  an  action  of  covenant  might  have  been  sustained. 
Thus  Holroyd  J.  said,  "  What  is  the  eflcct  of  the 
assignment  I  The  assignee,  by  virtue  of  it,  stands  in 
the  situation  of  the  lessee,  and  becomes  bound  to  pay 

(a)  Style's  R.  387.  And  see  1  Roll.  Act.  519,  pi.  10;  l  Sid.  ttf, 
44?;  3  T.  R.  40* ;  1  Saund.  241,  ft.  n.  (5) ;  1  Levins,  23*,  n.  (1),  159- 
Cftrtb.  135;  9  Yes.  350 ;  1  T.R.  95. 

(6)  t  Lev.  S06 ;  S.  C.  t  Jo.  10S. 
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the  rent  and  perform  the  covenants.    By  accepting  the       1888, 
assignment  be  states  that  be  is  subject  to  the  rent  and 
the  performance  of  the  covenants."    Littledale  J.  after 
pointing  out  that  a  lessee,  if  ousted  during  the  term.     Steward. 
may  sue  the  lessor  in  covenant  on  the  word  "  demise*' 
in  the  lease,  says,  "  The  word  '  assign*  in  this  deed- 
poll  does  not  import  any  covenant  or  contract  on  the 
part  of  the  assignee,  but  is  a  mere  description  of  the 
interest  conveyed.    It  is  true  that  the  lessee  does  not 
assign  the  term  generally,  but  assigns  it  subject  to  the 
payment  of  the  rent  and  performance  of  the  covenants* 
The  assignment  being  by  deed-poll  does  not,  however, 
contain  any  contract  on  the  part  of  the  assignee ;  and 
in  order  to  enable  the  assignor  to  maintain  covenant 
against  the  assignee,  there  must  be  a  contract  under 
seal  by  the  latter."    Lord  Tenterden  also  says,  "  Here 
the  defendant  has  not  engaged  by  deed  to  perform  the 
covenants,  consequently  covenant  will  not  lie."    Here 
the  defendant  has  executed  a  deed,  by  which  his  agree- 
ment to  pay  the  rent  during  the  term  sufficiently  ap- 
pears (a)  to  constitute  an  express  covenant  to  that 
effect;  for  a  covenant  is  merely  an  agreement  under 
seal.    Though  Staines  v.  Morris  shows  that  a  court 
of  equity  will  direct  such  a  covenant  for  indemnity  to 
be  inserted  in  an  assignment  as  would  prevent  this  ques- 
tion arising,  yet  if  it  does  arise,  then  by  equity  tbe  as- 
signee takes,  subject  to  incumbrances.     Chancellor  v. 
Poole  (6)  was  in  covenant  for  rent  by  the  original  lessor 
against  the  sole  assignee  of  the  term.    The  assignment 
was  a  lease  to  B.  for  21  years,  containing  a  covenant 
for  payment  of  rent    The  declaration  stated,  that  by 
deed-poll  between  the  original  lessee,  the  lessor,  and 
the  assignee,  the  lessee  had,  with  consent  of  lessor, 
assigned  the  lease  &c.  to  the  defendant,  he  paying  the 
rent  and  performing  the  covenants  therein,  and  indem- 

(a)  See  Dough  766.  (ft)  Ibid.  764. 
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1833.  nifying  the  lessee  against  them.  The  lessor  also  re- 
leased the  option  of  determining  the  lease,  which  he 
had  reserved  in  the  lease.  The  declaration  stated  the 
Steward,  assignment.  The  plea  was,  that  the  defendant  had 
assigned  over  to  B.,  who  had  entered  before  any  part 
of  the  rent  sued  for  became  payable.  Lord  Mansfield 
said,  the  question  was,  whether  the  plaintiff  was  a  con- 
tracting or  merely  an  assenting  party  in  the  deed-poll; 
and  added,  that  there  was  a  covenant  in  it  by  the  de- 
fendant for  paying  rent,  but  it  was  with  the  lessee. 
Ashurst  and  Buller  Js.  said,  that  the  lessor  had  con- 
cluded himself,  by  stating  in  this  declaration  that  the 
deed-poll  was  an  assignment,  and  that  if  he  had  meant 
to  avail  himself  of  it  as  a  contract  between  himself  and 
the  assignee!  he  should  have  stated  it  according  to  its 
legal  operation,  viz.  as  a  demise  to  the  assignee,  with- 
out stating  the  first  lease  at  all.  The  words  of  that 
deed-poll  were  not  stronger  than  those  in  the  indenture 
in  this  case,  and  were  held  to  amount  to  a  covenant, 
though  following  a  participle.  The  words  here  relied 
on  would  not  avail  at  all,  if  they  were  only  to  endure 
for  privity  of  estate.  As  to  the  second  point,  the 
express  averment  that  the  defendant  covenanted  to 
pay  the  rent  and  perform  the  covenants  is  sufficient. 

Turner  in  reply.  Chancellor  v.  Poole  is  no  autho- 
rity on  this  point.  The  lessor  there  contended  that 
the  assignment  by  the  original  lessee,  to  which  he  was 
a  party,  for  the  reasons  disclosed  in  the  case,  operated 
as  a  new  lease  from  him  to  the  assignee,  and  that  the 
assignee  expressly  covenanted  with  him  to  pay  the  rent. 
The  simple  point  there  decided  was,  that  the  lessor 
could  not  maintain  his  action  against  the  assignee  upon 
a  declaration  as  there  framed.  The  dictum  of  Lord 
Mansfield  is  extra-judicial,  and  the  words  of  the  deed 
more  extensive  than  in  this  case. 


Stkward. 
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Denman    C.  J.   delivered    the  judgment   of  the       1833. 
court — This  case  comes  before  the  court  on  a  writ  lir 
of  error  from  the  court  of  Common  Pleas.    It  is  an  v. 

action  of  covenant  brought  by  the  defendant  in  error 
on  an  indenture  of  assignment  of  a  term  for  years. 
The  declaration  states  the  original  lease  from  the  lessor 
to  the  defendant  in  error,  for  21  years,  from  March 
1820,  containing  a  covenant  to  pay  rent  quarterly;  and 
that,  by  indenture  executed  by  the  plaintiff  and  de- 
fendant, the  defendant  in  error  assigned  to  the  plaintiff 
in  error,  his  executors  &c,  the  said  indenture  of  lease 
and  the  demised  premises,  and  all  the  estate,  right, 
title,  and  interest,  term  of  years  then  to  come  and  un- 
expired, property,  claim,  and  demand  of  the  defendant 
in  error,  by  virtue  of  the  said  indenture  of  lease  &c, 
therein;  to'  have  and  to  hold  the  said  lease,  together 
with  the  said  premises  by  the  same  demised,  and  by 
the  said  assignment  assigned  to  the  plaintiff  in  error, 
his  executors,  administrators,  and  assigns,  during  all 
the  rest  and  remainder  of  the  said  term  of  21  years 
granted  by  the  said  indenture  of  lease  then  to  come 
and  unexpired :  Subject  nevertheless  to  the  payment  of 
the  yearly  rent,  and  the  performance  of  the  covenants 
and  agreements  reserved  and  contained  in  the  said 
indenture  of  lease ;  and  that  the  plaintiff  in  error  ac- 
cepted the  said  assignment  and  entered.  The  decla- 
ration then  assigns  as  a  breach  the  non-payment  of 
rent  due  after  the  assignment,  by  reason  whereof  the 
defendant  in  error  was  obliged  to  pay  the  amount. 

The  plaintiff  in  error  pleaded  several  pleas,  on  which 
issue  was  joined  and  found  against  him;  and  one  plea, 
vix.  that  before  the  rent  became  due  he  assigned  over; 
to  which  plea  there  was  a  demurrer  and  joinder;  on 
which  judgment  was  given  by  the  court  of  Common 
Pleas  for  the  defendant  in  error. 

The  question  in  this  case  is,  whether  the  plaintiff  in 

ypL.  in.  •       uu 
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1833.       error  is  liable  to  the  defendant  in  error  for  neo-paynent 
nrv^*v*l*/      of  rent  due  after  he  had  assigned  over :  and  that  d*» 

WOLVIKISOI 

v.  pends  upon  the  further  question,  whether  the  words 

Stiwud.  a  8Ubject  nevertheless  to  the  payment  of  the  yearly 
rent/'  &c.  amount  to  a  covenant  to  pay  the  teat  daring 
the  whole  residue  of  the  unexpired  term.  If  they  da, 
the  judgment  of  the  Court  below  ought  to  be  affirmed; 
if  they  do  not,  it  ought  to  be  reversed.  We  are  of 
opinion  that  they  do  not. 

It  is  fully  established  that  no  precise  fens  of  words 
is  necessary  to  constitute  a  covenant.  "  Any  words  in 
a  deed  which  show  an  agreement  to  da  a  thing,  make 
a  covenant"  (a) ;  but  it  must  be  clear  that  they  ars 
meant  to  operate  as  an  agreement,  and  not  merely  as 
words  of  condition  or  qualification  (4).  Are  then  the 
words  in  question  meant  to  be  used  as  words  of  agree- 
ment between  the  assignor  and  assignee,  or  words  of 
qualification  to  modify  and  restrain  the  generality  of 
the  words  which  precede,  and  to  expresa  clearly  die 
intention  of  the  assignor  not  to  assign  an  absolute  term, 
but  a  term  subject  to  all  the  obligations  towards  the 
lessor  to  which  it  was  originally  liable  ? 

To  determine  this  we  must  look  at  the  indenture  as 
stated  on  the  record,  and  observe  in  what  part  the 
words  occur ;  they  come  after  the  habendum  and  con- 
stitute part  of  it ; — though  the  indenture  contains  the 
language  of  both  parties,  in  the  granting  part  the  wolds 
are  those  of  the  grantor,  which  are  to  be  taken  most 
strongly  against  himself,  and  therefore  it  was  material 
for  him  to  qualify  the  grant,  that  he  might  not  be  con* 
sidered  as  conveying  any  greater  estate  than  he  really 
intended,  and  this  is  properly  done  in  the  habendum. 
Its  office  is  to  limit  the  certainty  of  the  estate  (e).  "  It 
doth  qualify  the  general  intendment  of  the  premises ; 

(«)  Com.  Dig.  Covenant  (A  S). 

(6)  Id.  (A  3).    1  Roll.  Abr.  518,  pi.  SO  and  S5, 
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4nd  the  reason  of  this  is,  for  that  it  is  a  maxim  of  law       1833* 
that  every  man's  grant  shall  he  taken  by  construction      v-"^^/ 
of  law  most  forcible  against  himself."  (a).    As  these         ©. 
expressions,  therefore,  occur  in  that  part  of  the  deed    Stewabd- 
in  which  they  ought  to  he,  if  their  otyect  was  merely4' 
to  qualify  and  abridge  the  generality  of  the  granting 
part,  it  is  highly  probable  that  they  were  intended  to 
have  that  effect  only ;  and  some  instances  were  adduced 
by  the  learned  counsel  for  the  plaintiff  in  error,  where 
similar  words  occurring  in  the  same  part  of  the  deed 
could  not  possibly  have  any  other  signification.    For 
example,  the  assignment  of  a  lease  hy  way  of  mortgage, 
and  the  conveyance  of  an  estate  subject  to  a  mortgage 
or  incumbrance,  to  a  second  mortgagee  or  to  a  pur- 
chaser, where  it  is  impossible  that  these  words  could 
constitute  a  covenant  hy  the  mortgagee  to  pay  the  rent 
in  the  one  case,  or  by  the  second  mortgagee  or  pur- 
chaser to  pay  off  the  mortgage  or  incumbrance  in  the 
other. 

It  may  be  said,  however,  that  in  these  instances  the 
context  and  subject-matter  of  the  instrument  lead  to 
the  inference  that  no  covenant  was  intended  by  these 
words,  but  that  in  the  present  case  no  such  inference 
arises;  and  that  the  same  words  in  different  instru- 
ments may  have  different  meanings.  This  may  be 
true ;  but  it  lies  upon  the  defendant  in  error  to  show 
affirmatively  that  the  words  amount  to  an  agreement 
with  him  to  pay  the  rent  and  perform  the  covenants ; 
and  is  there  any  thing  in  this  indenture  which  tends  to 
prove  that  they  were  meant  to  be  used  in  any  other 
sense  than  that  which  would  naturally  be  attributed  to 
them  in  the  place  in  which  they  occur  f  On  the  con- 
trary, if  the  assignor  really  intended  that  the  assignee 
should  covenant  with  him  to  pay  the  rent  and  perform 

(a)  Co.  Lit.  183  a.    See  also  Hobart,  171,  Stukeley  ▼.  Butler;  Com. 

Dig.  Fait  (E  9). 
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1833.       every  covenant  during  the  term,  and  thus  become  liable 
not  only  for  his  own  defaults  but  for  those  of  all  sub- 
sequent assignees,  and  the  assignee  really  intended  also 
Steward.     to  \faft  himself  to  that  extent,  is  it  not  to  be  expected 
that  they  would  have  expressed  themselves  in  distinct, 
unambiguous  language?  especially  as  it  is  the  usu*l 
practice  in  cases  of  this  kind,  where  such  a  liability-  is 
intended,  for  the  assignee  to  enter  into  a  bond  on  an 
express  covenant  of  indemnity  with  the  assignor,  against 
the  covenant  in  the  original  lease.    It  was  a  very  just 
remark  made  by  the  counsel  for  the  plaintiff  in  error, 
that  it  is  the  duty  of  a  party  who  intends  to  bind  ano- 
ther by  a  covenant  in  a  former  formal  instrument,  to 
insert  it  in  that  instrument  in  distinct  and  intelligible 
terms,  by  which  the  party  to  be  bound  cannot  be  de- 
ceived, and  not  to  call  upon  the  court  to  infer  such  a 
covenant^  from  words  which  are  at  least  equivocal,  and 
which  one  party  may  never  have  meant  to  use  in  the 
sense  ascribed  to  them  by  the  other.    For  these  rea- 
sons we  think  4bat  the  proper  construction  of  this  in- 
denture is,  that  these  are  words  of  qualification  and 
not  of  contract;  and  if  the  question  were  entirely  new 
we  should* adopt  that  construction.    We  have,,  how* 
ever,  the  authority  of  the  court  of  King's  Bench  in  a 
case  which  is  not  reported,  the  particulars  of  which 
have  been  furnished  by  my  brother  Mr.  Justice.  James 
Parke,  who  was  counsel  in  it,  Mills  v.  Harris,  Mi- 
chaelmas term  1800.    It  was  an  action  of  assumpsit  by 
the  assignor  against  the  assignee  of  a  lease,  who  had 
accepted  but  not  executed  the  assignment,  for  not  re- 
paying to  the  assignor  the  rent  which  he  had  been 
obliged  to.  pay  after  the  assignee,  had  assigned  over. 
The  deed  contained  similar  words  to  those  in  this  in- 
strument.     The  late  Lord  Tenterden  nonsuited  the 
plaintiff  on  the  trial  at  the  sittings  before  Michaelmas 
term  1820;  and  on  a  motion  for  a  new  trial  the  court 
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confirmed  his  decision  by  refusing  a  rule,  on  the  ground       1833. 
that  these  were  not  words  of  agreement,   but  were  w^-**^^ 

^  '  WOLVERIDGE 

merely  descriptive  of  the  obligations  to  which  the  as-  v. 

signee  would  be  liable  as  between  him  and  the  lessor. 

It  remains  only  to  make  some  observations  on  the 
cases  relied  upon  by  the  defendant  in  error.  That  of 
Burnett  v.  Lynch  (a)  proceeds  upon  the  ground,  that 
during  the  continuance  of  the  interest  of  the  assignee 
there  is  a  duty  on  his  part  to  pay  the  rent  and  perform 
the  covenant.  Bayley  J.  in  giving  judgment,  states 
that  the  duty  is  commensurate  with  the  time  during 
which  the  assignee  has  an  interest  in  the  premises. 
This  duty,  we  think,  would  arise  from  the  mere  rela- 
tion between  the  parties,  without  any  such  words  as 
those  now  under  consideration ;  for  the  effect  of  the 
assignment  is,  that  the  lessee  becomes  a  surety  to  the 
lessor  for  the  assignee,  who  as  between  himself  and 
the  lessor  is  the  principal,  bound,  whilst  he  is  assignee, 
to  pay  the  rent  and  perform  the  covenant  running  with 
the  estate ;  and  the  surety,  after  paying  the  debt  or 
discharging  the  obligation  to  which  he  is  liable,  has 
bis  remedy  over  against  the  principal.  And  he  Would 
also,  in  all  probability,  have  the  same  remedy  over 
against  each  subsequent  assignee  in  respect  of  breaches 
committed  during  the  continuance  of  the  interest  of 
each ;  for  the  lessee  is  in  effect  a  surety  for  each  of 
them  to  the  lessor.  The  case  of  Chancellor  v.  Poole  (b) 
was  also  mentioned,  in  which  Lord  Mansfield  said, 
"  that  there  was  a  covenant  by  the  defendant  for  paying 
the  rent  in  the  deed-poll,  but  it  was  with  the  lessee. 
"  There,  however,  the  words  of  the  instrument  were 
very  different;  they  were  these :  "The  assignee  paying 
the  rent  and  performing  the  covenants  and  indemnify- 
ing the  lessee  against  the  same:"  which  last  words 
were  incapable  of  being  construed  as  qualifying  the 

(•)  5  B.  Ac  C.  589.  (*)  Doug.  751. 


654 


CASES  in  TRINITY  TERM 


1833. 

WoLVBRIDGE 
V. 
SlXWA&D. 


generality  of  the  granting  part,  and  could  have  no 
other  effect  than  an  agreement  on  the  part  of  the 
assignee  with  the  assignor.  For  these  reasons  we 
think  that  the  judgment  of  the  court  of  Common  Pleas 
ought  to  be  reversed. 

Judgment  reverted* 


IN  THE  EXCHEQUER  OF  PLEAS. 


Rogers  against  Langford  (a). 
On  the  23d      QPECIAL  assumpsit  on  the  warranty  of  country 

Nov.  country     kj  ,      , 

bank-notes  bank-notes,  with  the  money  counts,  and  a  plea  of 

Xa  Mrdiwr  non  assumPsit»  tri*<*  before  Lord  Lyndhurst  C.  B.  at 
of  goods,  to  JB.  the  summer  assizes  for  Montgomeryshire  1832.  The 
On  the  28th  ^acts  were>  *bat  on  Wednesday  23  November  the  plain- 
B.  requested^   tiff,  a  shopkeeper  at  Welchpool,  gave  the  defendant  at 

shopman  as  a  Oswestry  market  five  51.  notes  of  the  Mold  bank,  then 
favour  to  ex-    in  good  credit  _  for  barley  bought  of  the  defendant. 

At  about  four  in  the  afternoon  of  the  following  Mon- 
day, the  28th,  the  defendant*  called  at  the  plaintifTs 
shop  at  Pool,  and  asked  his  shopman  (a  witness) 
to  change  five  notes,  which  he  said  he  had  had  from 
wn,^Jwassi*  the  plaintiff  the  Wednesday  before,  saying,  they  were 
considerable     Mold  notes,  and  had   been  refused   to  be  changed 

distance  from 

the  place  (a)  This  cue  was  argued  and  determined  in  Jftfary  term  1835. 

where  the 

shopman  gave  the  money,  had  stopped  payment  two  hours  before.    A.  the  purchaser, 

heard  of  it  on  the  99tb,  and  on  the  30th  wrote  to  B.  to  inform  him  of  the  event, 

and  that  he,  B.f  was  to  be  liable  for  the  notes;  but  did  not  tender  them  to  him 

then  or  for  some  days  after,  nor  were  they  ever  presented  at  the  bank.    Held,  that 

A.  should  have  retained  them  to  B.  without  delay,  or  presented  them  at  the  bank 

as  holder:  and  that  having  done  neither,  he  could  not  recover  the  amount  from  B* 


change  the 
notes  for  mo- 
ney, and  re- 
ceived the 
amount  ac- 
cordingly. 
The  bank, 
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because  not  payable  in  London.  The  shopman 
changed  them  as  requested  with  money  out  of  the 
plaintiff's  till  merely  to  oblige  the  defendant;  and  not 
otherwise,  knowing  that  he  had  received  them  from  the 
plaintiff.  About  two  o'doek  on  that  same  day  (o)  the 
Mold  bankers  had  stopped  payment,  and  afterwards 
became  bankrupts.  The  witness  and  the  plaintiff  were 
informed  of  this  event  at  night  on  Tuesday  the  29tb, 
and  on  the  90th  wrote  to  the  defendant  to  inform  him 
that  the  Meld  bank  stopped  on  Monday,  and  that  the 
defendant  must  he  liable  for  the  notes.  Mo  answer 
being  returned,  the  witness  was  sent  by  the  plaintiff 
to  die  defendant  on  the  5th  December,  and  tendered 
Mm  the  notes,  but  he  refused  to  receive  them.  The 
♦blowing  admissions  were  made:  that  a  mail  left 
Mold  at  eight  every  evening,  arrived  at  Oswestry  at 
three,  and  at  Welchpool  at  four  the  next  afternoon; 
that  a  mail  left  Welchpool  every  morning  at  seven,  and 
Oswestry  every  morning  at  ten,  which  arrived  at  Mold 
at  eight  die  following  morning.  The  notes  not  being 
produced  at  the  trial,  pursuant  to  notice,  the  de- 
fendant's counsel  objected  that  they  should  have  been 
so  produced,  because  the  defendant,  if  liable  to  pay 
the  amount  on  account  of  warranty  of  them,  was  en- 
titled to  have  them  delivered  up.  It  was  then  proved 
that  they  had  been  afterwards  given  in  a  cover  to  the 
defendant's  wife  while  in  an  open  field  near  her  bouse, 
and  that  on  her  seeing  What  they  were,  she  threw 
them  down  there,  and  did  not  take  them  up  again  (6), 
Verdict  for  the  defendant. 


1833. 

Rogers 

v. 

Laxqfqsld. 


(a)  As  to  the  fact  that  the  notes  were  paid  over  after  the  bank  had 
stopped,  see  Backing  v.  Gamer,  Holt's  C.  N.  P.  313,  as  relied  on  in 
Comidgc  v.  AlUnfy,  6  B.  &  C.  381,  383. 

(b)  This  ptint  was  mentioned  on  showing  cause,  but  the  court  gave  no 
deeieWnonit;  thej  appeared  to  intimate  that  the  evidence  had  super- 
seded it. 
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1833.  A  rule  for  a  new  trial  having  been  obtained,  on  the 

v-"v^'      ground  that  the  verdict  was  against  the  evidence, 

Rogers 
v. 

Langford.  J,  Jervis  showed  cause  for  the  defendant  [Lord 
LyndAurst  C.  B.  The  defendant  had  these  notes  in 
his  possession  from  Wednesday  till  Monday,  a  time 
sufficient  for  him  to  have  obtained  payment  of  them, 
but  did  not  get  them  changed  till  after  the  bank  had 
actually  stopped.]  They  were  not  presented  for  pay- 
ment in  due  time,  or  returned  to  the  defendant  by  the 
next  post  after  the  plaintiff  had  notice  of  the  failure  of 
the  bank.  [Lord  LyndAurst  C.B.  That  objection  was 
not  taken  at  the  trial.]  It  is  an  answer  to  this  rule ; 
but  even  had  the  defendant  indorsed  the  notes,  he 
could  not  have  been  sued  without  their  being  produced 
to  him,  so  as  to  give  him  a  remedy  against  the  bankers, 
who,  as  makers,  stand  in  the  situation  of  the  acceptors 
of  a  bill.  That  was  so  held,  even  in  the  case  of  a 
check  drawn  on  a  banker,  who  became  bankrupt  be- 
fore, after  being  long  overdue,  it  was  presented  for 
payment,  Bevan  v.  Hill  (a).  In  Hansard  v.  Robin- 
son (b)  the  bill  was  lost;  and  it  was  held,  that  the  in- 
dorsee could  not  recover  against  the  acceptor,  without 
producing  and  offering  to  deliver  up  the  bill,  though  it 
was  lost  after  due,  and  the  indorsee  offered  an  indemnity. 
Esdaile  v.  Sowerby  (c)  is  a  distinct  authority  that  pre- 
sentment must  be  made  to  the  party  primarily  liable  on  a 
bill,  in  order  to  charge  parties  who  are  only  secondarily 
liable,  even  though  the  latter  may  know  aliunde  that 
the  drawer  and  acceptor  are  bankrupt  or  insolvent. 
In  Bowes  v.  Howe  (d)  the  mere  shutting  up  and  aban- 

(a)  2  Camp.  381.  (*)  7  B.  &  Cr.  90. 

(c)  11  East,  114.    See  RatkUm  ▼.  AtpinaU,  Doug.  679. 

(d)  In  error,  5  Taunt.  90,  reversing  Howe  v.  Bowes,  16  East,  112 ;  and 
tee  Ruucll  r.  Language,  Doug.  514;  Rhode  v.  Proctor,  4  B.  cc  C  517. 
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doning  their  shop  by  the  insolvent  makers  of  a  country       1833. 
bank-note  payable  on  demand  at  a  certain  place,  was  held 
not  to  dispense  with  a  presentment  of  the  note  and  de- 
mand of  payment,  these  being  made  in  fact  and  alleged    Lakgford. 
in  pleading.    But  Camidge  v.  Atteriby  (a)  is  decisive. 
There,  at  three  o'clock  on  the  10th  December,  notes  of 
the  Huddersfield  bank  were  paid  by  the  defendant  to 
the  plaintiff  for  corn  sold  and  delivered  at  York.   Hud* 
dersfield  is  forty  miles  from  York,  and  fifty-four  miles 
from  the  plaintiff's  residence.    At  eleven  o'clock  that 
morning  the  bank  had  stopped  their  payments,  and 
never  resumed  them;  but  neither  party  knew  of  its 
stoppage  or  insolvency.    The  vendor  never  presented 
the  notes  at  the  bank  for  payment,  but  on  17th  De- 
cember called  on  the  vendee  to  take  them  back  and 
pay  the  amount.    It  was  held,  that  the  defendant  was 
justified  in  refusing  both  requests,  the  vendor  having 
made  the  notes  his  own  by  laches,  so  that  they  there- 
fore  operated  as  satisfaction  for  the  debt    Little- 
dale  J.  there  says,  that  there  is  no  guarantee  implied 
by  law  in  the  party  passing  a  note  payable  on  demand 
to    bearer,   that    the  maker  is   solvent  at  the  time 
when  it  is  so  passed;  and  Holroyd  J.  was  of  opinion, 
that  the  notes  being  paid,  and  received  as  money, 
and  both  the  parties  being  innocent,  and  the  notes 
being  what  they  imported  to  be,  they  must  operate  as 
payment,  thus  recognizing  Miller  v.  Race  (ft).    There 
is  no  evidence  here  of  any  express  promise  to  guaran- 
tee the  solvency  of  the  makers  of  these  notes,  and  both 
parties  are  equally  innocent. 

Lloyd  for  the  plaintiff,  in  support  of  the  rule.    The 
only  question  in  Camidge  v.  AUenby  was,  whether  the 

(•)  6  B.  &  Cress.  381. 
(ft)  1  Burr.  45*. 
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1838.  notes  operated  as  payment;  not  whether  the  passing 
them  by  die  purchaser  to  the  seller  raised  an  implied 
contract,  that  the  makers  were  solvent  at  Che  time. 
The  promise  here  implied  is,  that  die  notes  ere  worth 
whet  they  profess  to  be  worth,  and  arises  from  their 
being  exchanged  by  the  plaintiff  as  a  favour  to  the  de- 
fendant, and  at  his  request  [Bayiey  B.  Can  yon 
contend  it  to  hare  taken  place  as  a  favour?  a  seller  mho 
had  taken  notes  from  the  buyer  as  money  on  die  sale 
of  his  goods  aaked  him  afterwards  to  give  him  some- 
thing eke  in  bail  of  them.]  That  was  so  urged  at  the 
trial,  but  the  evidence  was,  that  the  notes  were  dianged 
as  a  favour  to  the  defendant. 

As  to  the  want  of  presentment,  the  fflaiatiff  was  net 
bound  to  present  die  notes  at  all,  for  diet  has  only 
been  held  to  be  necessary  where  the  notes  are  given  in 
payment  of  a  pre-existing  debt.  In  Camidger.  Attenby, 
Bayiey  J,  lays  down  the  rale  as  to  aH  negociatde  in- 
struments to  be*  that  if  they  are  taken  in  payment  of  a 
pre-existing  debt!  they  operate  as  a  discharge  of  k# 
unless  the  holder  does  all  the  law  requires  to  be  done 
in  order  to  obtain  payment  of  them.  [Bayiey  B.  Sup- 
pose instead  of  giving  notice  on  the  Wednesday  die 
plaintiffhad  not  given  notice  for  a  quarter  of  a  year?] 
Such  ladies  would  have  precluded  his  remedy.  [Bay- 
ley  B.  The  breadi  of  warranty  would  have  been  die 
same.  Lord  Lyndhurrt  C.  B.  The  notes  were  not 
returned  promptly  to  die  defendant,  though  they  vrere 
dffered  to  him  some  time  after.  The  necessity  of  pre- 
sentment imposed  by  the  law  merchant  on  die  holder 
was  dispensed  with,  under  the  circumstances,  by  the 
plaintiff's  having  exchanged  -these  notes  as  a  favour, 
and  not  getting  the  benefit  of  commission  or  discount,  a* 
in  the  ordinary  course  of  trade;  then  both  parties  being 
innocent,  the  implied  promise  arose  that  the  note* 


HoOERS 
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were  good.    Bagky  B.  Did  not  the  plaintiff,  by  giving       \SSH. 
money  for  these  notes,  impose  on  himself  a  necessity  to 
present  them  for  payment  the  next  day?     He  had 
originally  given  the  defendant  these  notes  aa  money;    Langford 
then  the  favour  of  exchanging  them  was  one  which  the 
defendant  had  a  tight  to  ask.    Had  the  plaintiff  been 
a  holder  in  the  ordinary  way  he  must  have  sent  the 
notes  over  to  Moid  on  the  Tuetday,  or  been  clearly 
liable  to  the  consequences  of  his  laches.    Is  there  any 
case  distinguishing  between  a  party  taking  notes  for 
his  own  benefit  or  by  way  of  discount,  and  a  party  set 
so  taking  then?]  No,  but  all  the  cases  torn  on  the  secu- 
rities being  taken  in  the  ordinary  course  of  trade.    No 
such  laches  kdre  appear  as  to  disturb  the  defendant  ia 
seeking  his  dividend,  or  aaacrting  his  rights  on  the 
notes,  which  when  he  took  them  were  waste  paper. 
[Lord  Lyndimrst  C.  &.  In  this  case  the  notes  were 
received  by  the  plaintiff  as  a  payment  or  equivalent  for 
money,    while  in  Camidge  v.  Attenby  they  wow  re- 
ceived as  payment  or  equivalent  far  goods.    This 
defendant  had  aU  the  time  between  Wedtmd&y  end 
Monday  to  circulate  or  present  the  notes.]    The  de- 
fendant took  the  notes  in  payment  though  not  finally, 
and  if  he  had  presented  them,  as  he  should  have  done,  be 
would  have  gained  a  benefit  by  hetfng  taken  them  ta 
payment    Notice  of  the  insolvency  of  the  bank  was 
here  sent  to  the  defendant  in  due  time,  after  It  wafe 
known  to  the  plaintiff.    That  notice  complied  whh  one 
of  the  alternatives  thus  stated  by  Eayley  3.  in  -Camidge 
V.  AUenby  (a) : — "  It  is  a  general  role  applicable  to 
negooiabie  instruments,  and   not  to  be   relaxed  in 
particular  instances,  that  die  holder  of  sueh  an  infclm- 
ment  is  to  present  promptly,  or  to  communicate  without 
delay  notice  of  non-payment,  or  of  the  rasdlvefcfey  of 
the  acceptor  of  a  bill  or  maker  of  a  note ;  for  a  party  itf 

(a)  6  Barn.  &  Crcs.  382. 
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1833.       not  only  entitled  to  knowledge  of  insolvency,  but  to 
^T"  notice  that  in  consequence  of  it  he  will  be  called  on  to 

v.  pay  the  amount  of  the  bill  or  note  (a). ' 

Lahofobo.  The  Court  gave  time  to  insider  foe  point  of  ne- 
cessity for  presentment,  which  had  not  been  urged  at 
the  trial ;  and  on  another  day  Henderson  v.  Appleton  (b) 
was  cited  for  the  plaintiff. 

It  was  tried  in  the  court  of  pleas  at  Durham.  On  mo- 
tion for  a  new  trial  argued  before  Bayley  and  HuUock 
Js.  at  chambers  in  Serjeants  Inn,  on  23  July  1827, 
the  case  appeared  as  follows: — Assumpsit  for  goods 
sold.  Plaintiff  sold  goods  to  defendant  at  Darlington 
market  on  Monday  12th  December,  and  on  account  of 
the  alarm  respecting  bankers  it  was  agreed  that  the 
payment  should  not  be  made  till  the  Monday  following 
(the  19th  December),  when  the  parties  again  met  at 
Darlington  market,  and  defendant  tendered  several 
country  notes,  and  offered  plaintiff  the  choice,  and  he 
selected  and  took  two  61.  notes  of  Hutchinson's  Stock- 
ton  Bank,  and  in  the  evening  went  home  to  Husworth. 
By  the  course  of  the  post  the  notes  cound  not  have' 
been  presented  at  the  bank  at  Stockton  till  Wednesday 
the  21st  December.  It  was  proved  that  the  bank  paid 
all  day  on  Saturday  the  17th  December,  but  did  not 
pay  on  Monday  the  19th  or  afterwards,  and  refused  to 
pay  any  notes  after  Saturday.  On  Wednesday  the 
21st  the  plaintiff  met  the  defendant  at  Stockton,  and 
offered  to  return  or  exchange  the  notes  with  him,  but 
he  refused,  saying  that  the  bank  was  going  (meaning 
paying)  on  Tuesday.  Verdict  for  plaintiff.  Cresswett 
for  the  defendant,  in  support  of  his  rule  for  a  new  trial, 
contended  that  Howe  v.  Bowes,  5  Taunt  30,  esta<- 

(o)  SolarU  mnd  Othm,  Amgncet,  ▼.  Palmer  and  Another,  1  Tyr.  R.  571. 

(6)  See  Chitty  jun.  ou  Bills,  with  dl  the  statutes  and  cases  in  full, 
1330  note  (a)  ;  alio  Chitty  sen.  on  Bills,  7  ed.  638 ;  8  ed.  588,  noiit. 
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Wished  an  obligation  in  all  cases  to  present  for  pay-  1883. 
ment,  and  referred  to  Camidge  v.  Allenby,  6  B.  &  C. 
382,  in  which  it  was  held,  that  though  the  defendant 
delivered  the  notes  to  the  plaintiff  after  the  bank  L**0"""*- 
stopped  payment,  yet  inasmuch  as  the  plaintiff  kept 
the  notes  a  week  after  knowledge  of  the  failure  of 
the  bank,  without  offering  them  to  the  defendant,  or 
giving  him  notice,  he  had  made  the  notes  his  own.  He 
relied  also  on  the  words  of  3  8c  4  Ann.  c.  9.  s.  7.  and 
on  the  general  rule  requiring  the  presentment  of  a  bill, 
although  the  acceptor  has  notoriously,  become  bank- 
rupt Chitty  contri  for  the  plaintiff  relied  on  Howe  v. 
Bowes,  16  East,  112;  5  Taunt.  SO,  S.C.;  Owensonv. 
Morse,  7  T.  It  64,  and  10  Ves.  246,  and  insisted  that 
as  the  defendant  had  himself  delivered  the  notes  to  the 
plaintiff  at  a  time  when  the  bank  had  already  stopped 
payment,  he  had  broken  the  implied  warranty,  that  the 
notes  at  the  time  of  the  delivery  to  the  plaintiff  were 
capable  of  producing  the  money,  and  that  at  least  the 
defendant's  subsequent  conversation  dispensed  with 
the  necessity  for  a  formal  presentment. 

Bayley  J.  said  that  he  believed  the  ground  of  the 
decision  in  Camidge  v.  Allenby  to  be,  that  the  notes 
should  be  deemed  a  payment,  unless  returned  in  a  rea- 
sonable time ;  and  that  the  plaintiff,  by  keeping  them  a 
week  after  he  heard  of  the  stoppage  without  notice  to 
the  defendant,  had  precluded  himself  from  recovery, 
but  that  here  the  plaintiff  had  offered  to  return,  and  the 
defendant  had  refused  to  take  back  the  notes,  and 
therefore  plaintiff  was  entitled  to  recover ;  and  Hul- 
lock  B.  concurring,  the  rule  for  a  new  trial  was  dis- 
charged. 

That  case  shows  the  ground  of  Camidge  v.  Attenby, 
and  also  that  an  offer  to  return  the  notes  in  a  reason- 
able time  is  sufficient,  without  presentment  at  bankers 
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1833.       who>  have  stopped  payment.    A  contrary  rale  would 
stop  the  circulation  of  country  bank  notes. 

[Lord  Lyndhurst.  In  Henderson  v.  Appietou  the 
Lanoford.  holder  of  country  bank  notes  offered  to  return  them 
to  the  party  from  whom  he  received  them;  and  that 
offer  was  made  on  the  day  on  which  in  course  of  post 
they  might  have  been  presented  at  the  bank.  Here 
no  offer  to  return  the  notes  was  made  on  the  Wed* 
net  day,  but  the  letter  merely  stated  that  the  defendant 
must  take  back  the  notes,  and  would  be  held  liable 
for  the  amount.  If  the  notes  had  been  tendered  to 
him  on  the  Wednesday  it  would  have  been  within 
Henderson  v.  Appleton}. 

It  was  afterwards  ascertained  that  there  had  been  no 
tender  of  the  notes  to  the  defendant  till  the  5th  Dec. ; 
and  finally, 

Per  Curiam.— The  notes  ought  either  to  have  been 
presented  by  the  holder  to  the  Mold  bank  for  pay* 
ment,  or  else  have  been  returned  without  delay  to 
the  defendant,  so  as  to  have  given  him  an  opportunity 
of  getting  payment  for  them  or  making  the  best  of 
them*  but  as  the  point  was  not  taken  at  the  trial*  the 
rule  must  be  absolute  for  a  new  trial  on  payment  of 
costs  (a). 

(a)  It  was  not  tried  again. 
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Pbarcb  against  Vincent  and  Others. 

B_y      _        m    f      ,  _  tt.  P.  devised 

Y  order  of  toe  Master  of  the  Rolls  the  following  hi*  real  estates 

case  was  stated  for  the  opinion  of  this  court.  r.  p!  foMi  fe 
Richard  Pearce  the  testator,  being  at  the  date  of  his  and  after  his 
will  hereinafter  stated,  and  at  the  time  of  his  decease  ^ted  „  weu 
seised  in  fee  of  certain  freehold  and  copyhold  estates  his  real 
in  the  counties  of  Hertford  and  Leicester,  and  at  estate,  as  all 
Westminster,  and  Rushden,  in  the  county  otNorthamp-  ^™^°njj 
ton,  by  will  bearing  date  30  March  1813,  duly  executed  of  his  the  tes- 
and  attested,  devised  certain  estates  to  be  sold  to  pay  ^^  0fthe 
debts  and  legacies,  after  bequeathing  an  annuity  to  name  of 
be  payable  out  of  his  freehold  and  copyhold  estates  a  J^je,"  as  the 
not  thereinbefore  by  him  devised;  and  devised   his  sfid,T,l^>\ 
manors  of  Flamstead  and  Saint  AgneWs,  in  the  county  0r  will  give  or 
of  Hertford,  and  manor  of  Stanwick,  in  the  county  of  nonai.liate  or 

-      -  .  ,  appoint;  and 

Northampton,  with  the  quit  rents  and  other  appurte-  in  default  of 

such  gift  or 
appointment 
by  7*.  P.,  testator  devised  the  same  to  "  such  of  his,  the  testator's  relations,  of  the 
name  of  Pearce,  being  a  male,  as  A.  should  approve  of  or  adopt,9  if  living  at  the 
decease  of  the  said  T.  P.,  his  heirs,  executors,  administrators,  and  assigns  for  ever; 
and  in  case  no  such  male  relation  should  be  so  adopted,  or  such  adopted  male  rela- 
tion should  not  be  living  at  T.  P.'s  decease,  then  testator  devised  the  same  "  unto 
the  next  and  nearest  of  kin  of  him  the  said  testator %  of  the  name  of  Pearce,  being  a 
male,  or  the  elder  of  such  male  relations,  in  ease  there  should  be  more  than  one,  of  equal 
degree,  Imng  at  his  the  said  testator's  decease,  his  heirs,  executors,  administrators  or 
assigns  for  ever  J*  After  this,  testator  gave  to  T.  P.  the  presentation  to  a  living  to 
present  to  at  all  times  during  his  life,  and  gave  bis  plate,  household  goods,  ore.  to 
bis  executors,  in  trust  to  permit  T.  P.  to  have,  use,  and  enjoy  the  same  during  his 
lifet  and  after  his  decease,  then  "  in  trust  for  the  persons  who  should  succeed  to  or 
Merit  his  the  testator's  real  estates  by  virtue  of  that  his  still.'9 

7.  P.  tenant  for  life  died  without  issue,  and  without  having  executed  the 
power  given  by  the  will,  to  adopt  a  male  relation  of  the  testator.  The  next  or 
nearest  relations,  or  nearest  of  kin  of  the  testator,  of  the  name  of  Pearce,  being 
males,  at  the  time  of  his  death,  were  his  three  first  cousins;  1st,  the  tenant  for  life 
T.  P.}  Sdly,  &  P.  the  plaintiff;  and  3dly,  W.P.  his  brother.  Testator  had  had 
a  brother  Zachary,  who  if  then  alive,  or  his  son,  had  he  left  one,  would  at  the  testa- 
tor's death  have  been  the  testator's  next  and  nearest  relation,  &c;  but  Zachary 
had  gone  to  sea,  and  had  not  been  heard  of  for  many  years,  nor  was  any  male  issue 
of  his  known  to  have  existed:  Held,  that  if  Zachary,  the  testator's  brother,  died 
without  issue  in  the  lifetime  of  the  testator,  T,  P.  took  under  the  ultimate  limita- 
tion of  the  will  an  estate  in  fee  simple  in  the  testator's  real  property,  and  an  abso- 
lute interest  in  his  personalty. 
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nances.  And  also  all  and  every  bis  lands,  real  estates 
and  hereditaments  (both  freehold  and  copyhold)  situate 
and  being  in  the  several  counties  of  Hertford,  Leices- 
ter and  Northampton,  (except  the  Westminster  and 
Rushden  estates,  before  devised  by  that  his  will,  to  be 
sold  as  above  stated,  and  the  advowson  of  the  church 
or  rectory  of  Husband's  Bosworth  in  said  will  men- 
tioned, and  the  presentation  thereto)  or  elsewhere 
the  same  might  be  situated,  unto  his  cousin  Thomas 
Pearce  and  his  assigns  for  and  during  the  term  of  his 
life.  And  the  said  testator  gave,  devised  and  be- 
queathed all  his  said  manors,  and  his  advowson  of  the 
parish  church  or  rectory  of  Husband's  Bosworth  afore- 
said with  its  appurtenances,  and  all  his  lands  and  here- 
ditaments  situate  in  the  said  counties  of  Hertford,  Lei* 
cester,  and  Northampton,  and  elsewhere,  with  their 
appurtenances,  and  all  his  stock,  funds,  and  securities 
for  money,  and  all  and  singular  other  his  real  and  per- 
sonal estate,  (save  and  except  as  thereinafter  or  by  any 
codicil  to  be  added  to  his  said  will  was  specifically  be- 
queathed or  mentioned.)  And  also  all  his  the  said  tes- 
tator's copyhold  lands  and  hereditaments  situate  in  the 
said  several  counties,  or  wheresoever  else  the  same 
might  be  situate,  (except  the  Westminster  and  Rushden 
estates  thereinbefore  devised,)  subject  nevertheless  to 
the  life  estate  thereinbefore  given  to  his  said  cousin 
Thomas  Pearce  of  and  in  the  said  manors  and  manorial 
rights,  lands,  hereditaments,  freehold  and  copyhold 
estates,  and  to  the  payment  of  the  said  annuity  and 
every  other  annuity  contained  in  that  bis  will,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisoes, 
conditions,  declarations,  and  agreements  thereinafter 
mentioned,  expressed  and  declared,  and  hereinafter 
stated.  And  in  case  such  person  as  thereinafter  was 
mentioned  as  his  the  said  testator's  said  cousin,  Thomas 
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Pearce  should  approve  of  or  adopt,  should  be  under       1833. 
the  age  of  21  years  at  the  decease  of  his  said  cousin      _ 
Thomas  Pearce,  the  said  testator  gave  an  annual  sum  v. 

of  200/.,  to  be  applied  for  and  towards  the  maintenance    an^t1ier3. 
and  education  of  any  person  being  a  male  relation  of 
him  the  said  testator  of  the  name  of  Pearce,  whom  the 
said  Thomas  Pearce  should  approve  of  and  adopt,  and 
should  signify  the  same  in  writing  under  his  hand, 
which  he  the  said  testator  did  thereby  authorize  and 
direct  him  the  said  Thomas  Pearce  to  do  as  soon  after 
his  the  said  testator's  decease  as  he  could  conveniently, 
from  the  time  of  his  said  cousin   Thomas  Pearce's 
decease,  until  such  person  should  have  attained  the 
age  of  SI  years.    And  from  and  after  the  decease  of 
bis  the  said  testator's  said  cousin  Thomas  Pearce,  the 
said  testator  devised  all  and  singular  the  said  premises, 
as  well  his  real  estate  as  personal,  as  all  accumulations 
thereof,  to  such  of  his  the  said  testator's  relations  of 
the  name  of  Pearce,  being  a  male,  as  his  cousin  the 
said  Thomas  Pearce  should  by  any  deed  or  writing 
signed  by  him,  in  the  presence  of  two  subscribing 
witnesses,  or  by  his  last  will  and  testament  in  writing 
by  him  to  be  executed  in  the  presence  of  three  or 
more  credible  witnesses,  give,  devise,  or  bequeath,  or 
nominate  or  appoint  the  same  to.    And  in  default  of 
any  such  gift,  devise,  bequest,  or  nomination  or  ap- 
pointment, by  his  the  said  testator's  said  cousin  Thomas 
Pearce,  to  or  in  favour  of  any  such  male  relation  of 
him  the  said  testator,  of  the  name  of  Pearce  as  afore- 
said, then  the  said  testator  devised  the  said  estates  and 
premises  to  such  of  his  the  said  testator's  relations  of 
the  name  of  Pearce,  being  a  male,  as  the  said  Thomas 
Pearce  should  approve  of  or  adopt,  for  the  purpose  of 
education  as  aforesaid,  if  he  should  be  living  at  the 
time  of  the  decease  of  his  the  said  testator's  said  cousin 
Thomas  Pearce,  and  his  heirs,  executors,  administra- 
VQL.  nir  *  * 
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tors,  and  assigns  for  ever.  And  in  case  his  the  said 
testator's  cousin  Thomas  Pearce  should  not  have  ap- 
proved or  adopted  any  such  male  relation  of  him  the 
said  testator  as  aforesaid,  or  in  case  he  should  have 
made  such  approval  or  adoption  of  any  such  male 
relation  of  his  the  said  testator's,  and  there  should  not 
be  any  such  male  relation  living  at  the  time  of  the 
decease  of  his  said  cousin  Thomas  Pearce,  then  the 
said  testator  devised  the  said  estates  and  premises  unto 
the  next  and  nearest  relation  or  nearest  of  kin  of  him 
the  said  testator  of  the  name  of  Pearce9  being  a  male, 
or  the  elder  of  such  male  relations,  in  case  there  should 
be  more  than  one  of  equal  degree  who  should  be  living 
at  his  the  said  testator's  decease!  his  heirs,  executors, 
administrators  or  assigns  for  ever  (being  the  clause  to 
which  the  questions  referred  as  being  the  ultimate 
limitation).  And  as  to  the  said  testator's  advowson  or 
rectory  of  Husband's  Bosworth  aforesaid,  the  said  tes- 
tator gave  the  first  and  next  presentation  to  the  same 
rectory,  which  should  happen  upon  his  decease, 
unto  Certain  persons  therein  mentioned  in  succes- 
sion. And  in  case  none  of  them  should  choose  to 
present  themselves  or  declare  their  intention  of  so 
doing  by  the  time  allowed  them  as  therein  mentioned, 
or  should  refuse  the  same,  such  refbsal  to  be  declared 
as  therein  mentioned,  then  the  said  testator  directed 
that  the  presentation  to  his  said  rectory  or  living  of 
Husband's  Bosworth  should  at  all  times  go  and  belong 
to  his  said  cousin  Thomas  Peareef  (whenever  the  said 
rectory  should  become  vacant,)  to  present  to  at  all 
times  during  the  life  of  him  the  said  Thomas  Pearce. 
And  the  said  testator  gave  all  his  plate,  books  and 
pictures,  household  goods,  beds,  bedding,  linen,  and 
household  furniture  at  Husband's  Bosworth  and  Stan- 
wick,  in  the  said  will  mentioned,  or  elsewhere,  to  his 
executors,  in  trust  to  permit  and  suffer  his  said  cousin 
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Thomas  Pearce  to  have,  use,   and  enjoy   the  same       183S« 
during  bis  life;  and  after  his  decease,  then  in  trust  for      s^v^' 
the  person  who  should  succeed  to  or  inherit  his  the      «ab©* 
said  testator's  real  estates  under  and  by  virtue  of  that     Vincent 
hk  will.    And  the  said  testator  declared  his  mind  and  an< 

will  to  be,  and  he  did  thereby  order  and  direct  his  said 
cousin  Thomas  Pearce  to  pay  and  apply  so  much  of 
the  rents  and  profits  of  his  said  estates  so  given, 
devised,  and  bequeathed  by  him  the  said  testator  to 
hiito  for  his  life  as  aforesaid,  not  exceeding  the  annual 
turn  of  200/.,  as  he  in  his  judgment  and  discretion 
should  think  proper,  for  and  towards  the  maintenance 
and  education  of  such  person,  being  a  male  relation  of 
him  the  said  testator  of  the  name  of  Pearce,  whom  his 
said  cousin  should  approve  of  and  adopt  in  manner 
aforesaid,  in  case  such  male  relation  should  at  the  time 
of  his  adoption  by  his  the  said  testator's  said  cousin  be 
a  minor  under  age,  until  such  person  should  have 
attained  his  age  of  21  years,  and  lay  out  and  invest 
the  residue  of  the  said  annual  sum  of  200/.,  (not  ex* 
pended  in  such  maintenance  and  education,)  at  interest, 
to  accumulate  in  the  name  of  his  the  said  testator's 
said  cousin   Thomas  Pearce,  in  some  of  the  public 
funds  or  upon  government  or  real  securities,  during 
the  minority  of  such  male  relation  of  the  name  of 
Pearce.    And  the  said  testator  declared  and  directed 
that  his  said  cousin  Thomas  Pearce,  his  executors  and 
administrators,  should  stand  seised  of  such  accumula- 
tions, in  trust  for  the  benefit  of  such  male  relation  of 
the  name  of  Pearce,  and  the  same,  with  the  dividends 
and  interest,  should  be  assigned  to  him  at  such  times 
and  in  such  proportions,  after  he  should  have  attained 
his  age  of  SI  years,  as  his  the  said  testator's  said 
cousin  Thomas  Pearce,  his  executors  or  administrators, 
should  think  most  to  his  advantage.    And  in  case  of 
his  death  before  attaining  SI  years  of  age,  then  in  trust 
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tor  of  the  name  of  Pearce,  as  should,  upon  the  decease 

of  his  the  said  testator's  said  cousin,  become  entitled 

VivcEiiT     fa  big  ^e  said  testator's  said  estates  by  virtue  of  that 
and  Others.       ...  . 

his  will.    And  in  case  such  male  relation  of  him  the 

said  testator  of  the  name  of  Pearce,  so  approved  of 
and  adopted  by  his  said  cousin  Thomas  Pearce  as 
aforesaid,  should  in  the  lifetime  of  his  said  cousin  attain 
21  years  of  age,  then  the  said  testator  willed  and 
directed  his  said  cousin  Thomas  Pearce,  during  his 
life,  to  pay  and  allow  out  of  the  rents  and  profits  of 
the  estates  so  devised  to  him  for  his  life  as  aforesaid, 
unto  such  male  relation,  from  the  time  of  his  attaining 
21  years  of  age,  the  whole  of  the  said  annual  sum  of 
200/.  Provided  also,  and  the .  said  testator  declared, 
that  it  should  be  lawful  for,  and  he  did  thereby  autho- 
rize and  empower  his  said  cousin  Thomas  Pearce  to 
demise  or  lease  all  or  any  part  of  his  said  manors, 
farms,  lands,  and  tenements,  for  any  term  or  number  of 
years,  not  exceeding  seven  years,  to  take  effect  in  pos- 
session, and  at  the  best  and  most  improved  annual  rent 
presently  payable,  and  without  taking  any  fine  or  pre- 
mium as  therein  mentioned. 

The  said  Richard  Pearce  the  testator  departed  this 
life  on  the  3d  January  1814,  without  leaving  any  issue, 
and  without  having  revoked  or  altered  his  said  will. 

Thomas  Pearce,  the  tenant  for  life  named  in  the 
said  will  of  the  said  Richard  Pearce,  died  without 
issue,  and  never  did  in  any  manner  execute  the  power 
of  adoption  or  selection  of  a  relation  of  the  said  testa* 
tor  under  or  according  to  the  said  will. 

The  next  or  nearest  relations  or  nearest  of  kin  of 
the  said  testator  Richard  Pearce,  living  at  his  decease 
of  the  name  of  Pearce,  being  males,  were  his  three 
first  cousins;  viz.  1st,  the  said  Thomas  Pearce  the 
tenant  for  life,  who  was  the  son  of  Robert  Pearce 
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deceased,  who  was  the  uncle  of  the  said  Richard 
Pearce  the  testator :  2dly,  Richatd  Pearce,  the  plain- 
tiff in  this  suit,  who  is  the  son  of  the  said  testator's 
uncle  William  Pearce:  and  3dly,  William  Pearce,  the 
brother  of  the  said  plaintiff.  And  the  aforesaid  three 
cousins  were,  at  the  time  of  the  decease  of  the  said 
Richard  Pearce  the  testator,  of  the  respective  ages 
following;  (that  is  to  say)  the  said  Thomas  Pearce  67 
years,  the  said  Richard  Pearce  the  plaintiff  66  years, 
and  his  brother  the  said  William  Pearce  59  years, 
according  to  the  pedigree  of  the  said  testator  and  his 
relations. 

A  pedigree  set  forth  in  the  case  also  showed  that 
the  testator  had  a  brother  named  Zachary,  who  was 
baptized  in  December  1761,  and  had  gone  to  sea  and 
had  not  been  heard  of  for  many  years. 

The  questions  for  the  opinion  of  the  court  are, 

1,  Whether,  under  the  circumstances  which  are 
stated,  Thomas  Pearce  took  any  and  what  estate  under 
the  ultimate  limitation  contained  in  the  will  of  the  said 
testator. 

2.  Whether,  under  the  circumstances  which  are 
stated,  the  plaintiff,  Richard  Pearce,  took  any  and 
what  estate  under  the  ultimate  limitation  contained  in 
the  will  of  the  said  testator. 
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The  case  was  argued  in  Easier  term  by 
W.  Rogers  for  the  plaintiff.    The  questions  stated 
resolve  themselves  into  one,  viz.  whether  under  this 
devise  Thomas  Pearce,  the  tenant  for  life,  could  by 
possibility  take  an  estate  in  fee  ? 

Now  the  terms  of  the  will  entirely  exclude  Thomas 
Pearce  from  more  than  a  life  estate ;  for  in  default  of 
appointment  by  him  the  estates  are  directed  to  go  to 
the  testator's  next  of  kin  living  at  his  decease.  The 
whole  frame  of  the  will  goes  to  confer  the  fee  on  a 
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person  to  be  selected  by  him.  Thus,  in  the  first  place, 
it  contains  provisions  for  the  maintenance  of  any  person 
so  selected ;  it  next  gives  the  presentation  of  Husband's 
Bosworih  to  Thomas  Pearee  at  all  times  during  his 
life.  The  plate,  books,  &c,  are  then  given  to  the  exe- 
cutors, in  trust  to  permit  and  suffer  Thomas  Pearee  to 
have  and  enjoy  them  during  his  life,  and  after  his 
decease  then  in  trust  for  the  person  who  should  suc- 
ceed to  or  inherit'  his  (the  testator's)  real  estates  by 
virtue  of  that  his  will.  It  is  therefore  clear  that  the 
testator  intended  that  his  next  male  relation  named 
Pearce9  but  not  being  the  tenant  for  life,  should  suc- 
ceed to  the  fee-simple  of  his  estates  on  that  party's 
death,  or  rather  that  the  reversion  in  fee  on  that  event 
should  vest  in  some  other  person,  not  being  Thomas 
Pearee  the  tenant  for  life.  In  Bird  v.  Wood  (a)  stock 
in  the  funds  was  bequeathed  to  trustees  in  trust  to  pay 
the  dividends  to  the  testator's  daughter  for  life,  and 
after  her  death  to  transfer  the  stock  and  pay  the  divi- 
dends to  such  person  as  the  daughter  should  by  deed 
or  will  give  or  devise  the  same ;  and  for  want  of  such 
gift  or  devise,  then  upon  trust  to  assign  and  transfer 
the  stock  and  pay  the  unpaid  dividends  thereof  unto 
her  own  next  of  kin,  according  to  the  statute  of  distri- 
butions, "  to  be  considered  as  a  vested  interest  from 
the  time  of  the  testatrices  death"  The  daughter  died 
intestate,  without  having  had  a  child  and  without  exe- 
cuting the  power,  and  Leach  V.  C.  held,  that  the  per- 
sons who  at  the  testatrix's  death  would  have  been  her 
next  of  kin,  if  her  daughter  had  been  then  dead  with- 
out children,  were  plainly  intended.  The  daughter 
could  not  be  such  next  of  kin,  for  the  persons  intended 
were  to  take  at  her  death ;  and  the  persons  intended 
must  have  been  living  at  the  death  of  the  testatrix,  for 
their  interests  were  then  to  be  vested.    The  question 

(a)  2  Sim.  &  Sfu.  400. 
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whether  persons  living  at  the  testator's  death,  or  at  the 
death  of  the  tenant  for  life,  are  to  be  preferred,  was 
there  decided,  by  excluding  the  latter.  Then  that 
decision  shows  that  the  gift  to  the  next  of  kin  of  the 
testator  living  at  his  death,  excludes  Thomas  Pearce, 
the  tenant  for  life,  but  vests  the  fee  in  the  next  of  kin, 
not  to  the  testator,  but  to  Thomas  Pearce,  after  whose 
death  it  is  to  be  taken.  That  construction  is  one  of 
common  sense,  and  justified  by  Leigh  v.  Leigh  (a) , 
where  Lawrence  J.  says,  "  that  the  question  whether 
a  party  answers  the  description  in  a  will,  will  depend 
on  whether  the  plaintiff  comes  within  the  meaning  of 
the  words  as  they  have  been  used  by  the  testator;  and 
though  it  be  true  that  if  that  meaning  be  ascertained, 
no  reasoning  from  supposed  cases  can  induce  the  court 
to  put  a  different  construction  on  the  will,  but  can  only 
lead  to  a  conclusion  that  the  testator  did  not  see  all  the 
consequences  of  the  disposition  he  may  have  made, 
yet  in  endeavouring  to  ascertain  the  meaning  of  a  tes- 
tator, the  absurdities,  improbabilities,  and  inconsisten- 
cies which  may  arise  out  of  cases  falling  within  one 
construction  or  another,  have  constantly  been  attended 
to,  with  a  view  of  ascertaining  such  meaning."  The 
court,  when  it  adopts  that  rule,  must  see  that  it  would 
be  absurd  and  inconsistent  with  the  power  given  to 
Thomas  Pearce,  the  tenant  for  life,  to  appoint  a  per- 
son to  take  after  him,  that  he  should  himself  take  any 
further  estate  than  for  life.  The  testator's  intention 
was  no  more,  as  is  shown  by  the  gift  of  personalty  in 
trust  for  Thomas  Pearce  for  life,  and  "  after  his  decease 
then  in  trust  for  those  who  should  succeed  to  or  inherit 
the  testator's  real  estates  by  virtue  of  his  will."  But  if 
the  words  "  next  and  nearest  of  kin"  do  not  necessarily 
exclude  Thomas  Pearce9  the  tenant  for  life,  the  court 
will  effectuate  the  purpose  of  the  testator  by  inserting 

(a)  15  Ves.  103. 
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1833.  "except  Thomas  Pearce ;"  Doe  v.  Turner  (a).    The 

v***v<m**'  words  "  to  him"  were  inserted  to  prevent  a  clause  be- 

Pearce  Coming  absolutely  void,  and  to  effectuate  the  testator's 

Vincent  apparent  intention,  to  give  the  fee  to  the  testator's 

and  Others.  v 

nephew. 

Preston  contra  for  the  defendants.  The  necessity 
of  carrying  into  effect  a  testator's  intention,  apparent 
on  the  face  of  a  will,  and  which  must  otherwise  fail, 
will  alone  induce  the  court  to  add  words  to  a  will.  If 
Thomas  Pearce  having  become  insane,  so  as  to  prevent 
his  making  an  appointment,  had  left  a  son  and  heir, 
is  there  any  thing  to  show  the  testator's  intention  to 
exclude  that  son  ?  Bird  v.  Wood  can  only  be  supported 
upon  the  special  clause  not  yet  cited,  viz.  that  the 
interest  was  to  be  vested  from  the  testatrix's  death, 
"  except  as  to  any  child  that  might  be  afterwards  born  of 
her  daughter."  That  exception  clearly  excluded  the 
daughter,  by  making  her  the  mere  medium  of  trans- 
mission to  the  child,  if  she  had  one.  But  there  is 
nothing  in  the  language  of  this  will,  taken  in  its  general 
sense,  which  shows  any  intention  to  exclude  the  son 
of  Thomas  Pearce,  had  he  had  one.  [Bayley  B.  Might 
not  he  have  taken  as  next  of  kin?]  The  tenant  for  life  is 
not  such  only,  but  having  also  power  to  dispose,  though 
not  exercised.  In  Holloway  v.  HoUoway(b)  a  testator 
by  codicil  gave  5000/.  to  trustees  in  trust  to  put  it  out 
and  pay  the  interest  to  his  daughter  H.  separate  from 
her  husband,  and  after  the  decease  of  his  daughter  2Z". 
then  upon  further  trust  to  pay  the  said  sum  of  5000/. 
to  such  child  or  children  of  her's  as  she  should  have  at 
the  time  of  her  decease,  in  such  proportions  as  she 
shall  think  proper  to  give  the  same;  and  in  case  she 
died  leaving  no  child,  then  as  to  1000/.,  part  thereof) 
in  trust  for  the  executors  &c.  of  the  daughter;  and  as 

(a)  2D.&R.  596.  (6)  5  Vcs.  399. 
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to  the  remainder,  in  trust  for  the  testator's  heirs  at  law.       1833. 
Testator  died,  leaving  H.  and  two  other  daughters  his      p 
next  of  kin.     if.  died  without  issue.    ArdenM.R.held  v. 

that  the  4000/.  vested  in  H.  and  the  other  daughters,    a„  ™o™e„. 
being  coheiresses  at  law  and  next  of  kin  at  testator's 
death.    But  there  was  more  reason  for  excluding  H. 
there,  for  she  had  a  provision  for  life,  which  might  be 
said  to  limit  the  testator's  bounty  to  what  he  expressly 
gave  her.    In  Doe  d.  Ballantine  v.  Lawson(a\  the 
devise  was  to  testator's  natural  son,  and  in  case  of  his 
marrying  any  daughter  of  J.  J.,  or  dying  without  issue, 
then  to  the  nephew  for  life,  "  and  after  his  decease" 
then  to  the  trustees  for  and  amongst  such  person  and 
persons,  and  his  and  their  heirs,  as  should  appear  and 
could  be  proved  to  be  his  next  of  kin,  in  such  propor- 
tions as  they  would  by  virtue  of  the  statute  of  distri- 
butions have  been  entitled  to  his  personal  estate  had 
he  died  intestate;  and  it  was  held  that  the  testator 
having  referred  expressly  to  the  statute  of  distribu- 
tions, the  distribution  was  to  be  made  among  such  as 
were  next  of  kin,  not  at  the  taking  effect  of  the  limita- 
tion over,  when  the  marriage  provided  against  took 
place,  but  at  the  earlier  event  of  the  testator's  own 
death,  though  the  nephew  who  took  the  prior  life 
estate  was  one  of  those  next  of  kin.    The  defendant's 
struggle  there  was  to  postpone  the  time  of  vesting  the 
interest  in  the  next  of  kin  till  the  contingency  of  the 
prohibited  marriage  took  place,  which  would  have  ex- 
cluded the  lessor  of  the  plaintiff  (6).     [Bayley  B.  There 
such  a  class  was  to  take  as  could  be  shown  to  be  tes- 
tator'8  next  of  kin.     Lord  Lyndhurst  C.  B.  There  was 
no  inconsistency  there.]    The  bequest  of  the  person- 
alty shows  nothing,  for  by  the  will  it  might  go  to 
others ;  but  the  testator  preferred  that  his  eldest  male 
relation  should  take  the  fee  of  his  real  estate;  thgn 

(•)  3  East,  978.  (6)  See  Wood'*  Argument,  3  East,  S87f  * 881 
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could  a  son  of  Thomas  Pearce  have  been  excluded  by 
the  will  f  and  if  he  could  not,  will  the  court  apply  words 
to  exclude  Thomas  Pearce?  [Lord  Lyndhtarst  C.B. 
In  your  view  if  Thomas  Pearce  took  the  life  estate, 
he  would  also  take  the  whole  interest.  If  so,  why  did 
the  testator  incumber  him  with  power  to  select  a  person 
to  succeed  to  it  ?]  The  testator  might  not  know  his 
ether  two  nephews  and  be  ignorant  who  were  his  nest 
of  kin.  If  ever  a  case  existed  for  excluding  the  tenant 
for  life  from  taking  the  ultimate  fee,  it  was  Doe  v. 
Mamey  (a).  [Bayley  B.  The  question  there  was,  whe- 
ther a  remainder  remained  contingent  till  the  occur- 
rence of  a  particular  event  after  the  testator's  death,  vis. 
the  death  of  the  last  tenant  for  life  without  issue ;  or  who- 
ther  it  vested  in  the  person  who  was  the  testator's  heir 
at  the  time  of  his  death.]  To  arrive  at  that  construc- 
tion it  was  necessary  to  see  whether  the  words  of  the 
will  excluded  the  tenant  for  life  from  ultimately  taking 
the  fee,  and  to  hold  that  they  did  not.  That  decision 
repels  the  argument,  that  because  Thomas  Pearee  is 
to  take  an  estate  for  life  he  is  so  necessarily  to  be  ex- 
cluded from  taking  the  fee,  that  words  must  even  be 
introduced  to  prevent  that  event.  There  die  testator 
devised  all  his  real  estate  (except  Swinstead)  to  his 
nephew,  a  duke,  the  head  of  the  family,  for  life,  and 
in  succession  to  several  other  younger  nephews,  to  each 
for  life,  with  remainder  to  their  sons  in  tail  male,  with 
ultimate  remainder  to  testator's  own  right  heirs.  He 
then  devised  Swinstead  to  the  second  son  of  the  duke 
for  life,  remainder  to  one  of  testator's  nephews,  (to 
whom  be  had  devised  a  part  of  the  first  estates,)  re- 
mainder to  the  youngest  eon  of  die  duke,  to  each  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male;  and  for  default  of  such  issue  devised  Swinstead 
to  aueh  person  and  persons,  and  for  such  estate  and 

(*)  IS  East,  689. 
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estates  as  should  at  that  time,  (i.  e.  on  the  death  of  the       1838, 

last  tenant  for  life  without  issue  male.)  and  from  time      ^T" 

Peaub 

to  time  afterwards,  be  entitled  to  the  rest  of  his  real  «, 

estates  by  virtue  of  and  under  his  mil;  and  the  court  mYf  V2EL 
held  that  the  ultimate  remainder  in  fee  of  the  estate  at 
Swinstead  vested  by  descent  in  the  person  who  was 
the  testator's  heir  at  the  time  of  his  death,  and  did  not 
temain  in  contingency  under  the  will  until  the  death  of 
the  last  tenant  for  life  without  issue  male  who  was 
named  in  the  devise  of  that  estate.  Then  as  no  rule 
of  law  excludes  the  person  taking  for  life  from  taking 
in  fee,  he  cannot  be  excluded,  unless  the  description 
in  the  will  applies  better  to  some  other.  Here  Thomas 
Pearce  answers  the  description,  while  the  plaintiff  does 
not,  except  by  forced  construction.  [Lord  Lyndhurst 
C.  B.  A  6on  of  Zaehary  Pearce,  a  brother  of  testa* 
tor,  might  have  appeared  and  claimed.]  That  may 
account  for  the  words  of  the  will,  giving  Thomas  Pearce 
power  to  provide  for  the  benefit  of  any  such  son.  Then 
as  no  such  son  appears  to  have  existed,  there  is  less 
reason  for  excluding  Thomas  Pearce. 

Rogers  in  reply.  [Lord  Lyndhurst  C.  B.  Where  is 
there  inconsistency,  if  you  suppose  the  testator  to  have 
contemplated  Zaehary  to  be  alive,  or  to  have  sons? 
It  is  a  petifio  principii  to  say  that  the  testator  con- 
sidered Thomas  Pearce  as  done  with.]  Thomas  might 
have  excluded  Zaehary  or  his  son.  [Bay ley  B.  But 
he  does  not  do  so ;  then  had  Zaehary  or  his  son  ap* 
peared  the  nearest  of  kin  to  testator  would  have  taken 
before  Thomas.  That  would  be  to  give  to  Thomas  for 
life  with  power  of  appointment,  in  default  of  appoint* 
ment  to  Zaehary y  if  living,  he  being  the  elder  male 
relation  of  equal  degree ;  remainder  to  his  issue,  re- 
mainder to  Thomas  and  his  issue,  remainder  to  Richard* 
However,  unless  the  limitation  vested  the  fee  in  Thomas ± 
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then  had  he  married  and  had  a  son  after  the  testator's 
death,  he  could  not  have  taken  under  the  will.  Lord 
Lyndhurst  C  B.  It  is  contended  that  we  cannot  give 
the  effect  to  this  will  which  was  intended  by  the  tes- 
tator without  introducing  words.  Now  is  there  any 
necessity  for  so  doing,  or  any  inconsistency,  if  the  tes- 
tator contemplated  Zachary  and  his  descendants?] 
The  "  next  and  nearest"  of  kin  spoken  of  by  testator 
means  next  and  nearest  to  Thomas.  Holloway  v.  Hol~ 
loway  was  a  simple  devise  of  the  property,  to  go  as  at 
law  it  would  have  done  had  it  been  personalty,  without 
the  testator's  direction.  In  Doe  v.  Maxey  the  ultimate 
reversion  was  limited  to  the  testator's  heir  at  law;  and 
Lord  Ellenborovgh  asked,  "  is  it  not  the  same  as  if  it 
had  been  to  his  own  right  heirs  ?"  [Lord  Lyndhurst 
C.  B.  The  nearest  male  relation  to  the  testator  at  the 
time  of  his  death  must  take.  Thomas  Pearee  would 
be  the  nearest  then,  and  had  he  had  sons,  then,  in 
default  of  appointment  by  him,  the  eldest  would  claim 
through  him.] 

Cur.  adv.  vuti. 


The  following  certificate  was  sent  in  this  term; 
"  This  case  has  been  argued  before  us  by  counsel. 
We  have  considered  it,  and  are  of  opinion  that,  under 
the  circumstances  here  stated,  if  Zachary  Pearee,  the 
testator's  brother,  died  without  issue  in  the  life-time  of 
the  testator,  Thomas  Pearee  took,  under  the  ultimate 
limitation  contained  in  the  testator's  will,  an  estate  in 
fee-simple  in  the  testator's  real  estates,  and  an  abso- 
lute interest  in  his  personalty. 

Lyndhurst* 
J.  Bayley. 
J.  Vaxjghani 
W.  Boll  and/ 
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Butler  against  Ford  and  Ledger. 

r¥1RESPASS  for  breaking  and  entering  the  dwelling-  By  a  public 

bouse  of  the  plaintiff,  and  for  assaulting  and  im-  {^cwnmi£ 
prisoning  him.     Plea,  general  issue.     The  plaintiff  sioners  were 
had,  about  eight  o'clock  on  the  evening  in  question,  appoinTby 
beaten  a  boy  in  his  service,  who  ran  out  of  his  house  w«*ing  *uch 
bleeding  from  the  head,  and  pursued  by  the  plaintiff,  vengers,  &c, 
The  boy  escaped,  having  told  a  neighbour  that  he  had  bea^les>  con- 
been  cut  with  a  knife  by  the  plaintiff,  which  statement  men,  &c.  for 
was  made  known  to  a  crowd  which  had  collected,  and  of^he*6^!011 
ultimately  to  the  defendants,  who  were  constables  and  poses  of  the 

net  as  thev 

watchmen  appointed  under  a  public  local  act,  6  G.  4.  should  from 
c.  cxxxiii.  intituled  "  An  act  for  paving,  &c.  watching,  tj1?* t0  time 

i    .  i  -  .  i_  1   ^  ^!  think  proper. 

regulating  and  improving  the  town  of  Leamington"  They  were 
On  hearing  of  the  occurrenpe  they  came  to  the  spot,  also  autn°- 
and  went  into  a  back  room  of  the  plaintiff's  house,  point  able- 
where  he  was  lying  on  the  floor.     They  seized  him,  ^J  t0  JJJJfta 
saying  they  wanted  him,  and  that  they  would  tell  him  the  night,  who 
what  for  bye  and  bye.     He  refused  to  go  till  he  knew  by  the  act  to 
the  charge  against  him.     They  then  pulled  him  along  aPPre»end 
towards  the  outer  door  of  the  shop.    The  plaintiff  malefactors 
abused  them  much,  struck  one  of  them  and  violently  an^ons^und 

wandering  or 
misbehaving  themselves  during  the  hours  of  watching.  The  watchmen  were  to  be 
sworn  in  as  constables,  and  invested  with-  similar  powers.  By  a  subsequent  section 
it  was  provided,  that  no  action  &c.  should  be  commenced  against  any  person  or 
person*  for  any  thing  done  or  to  be  done  under  or  by  virtue  qf  that  act  until  one  calen- 
dar month's  notice  should  have  been  first  given  in  writing  to  the  clerk  of  the  com- 
missioners, of  the  cause  of  action,  nor  at  any  time  whatever  after  sufficient  satisfac- 
tion or  tender  made  to  the  party  aggrieved: — Held,  thai  the  section  requiring  notice 
to  be  given,  extends  to  acts  done  by  constables  and  watchmen.  3aly.  That  the 
prima  facie  evidence  that  constables  and  watchmen  had  acted  as  such,  entitled 
them  to  such  notice  without  producing  their  written  appointments.  Sdlv.  That 
where  there  was  reasonable  ground  of  suspicion  that  felony  had  been  committed  by 
the  plaintiff,  and  the  constables  went  accordingly  to  his  house  to  apprehend  him 
for  it,  but  used  more  violence  than  necessary  for  that  purpose,  and  beat  him,  they 
•  were  entitled  to  notice. 
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resisted  being  taken,  by  holding  the  door-posts.  There- 
upon the  defendants  hit  his  arms  and  legs  hard  with 
their  staves,  and  got  him  into  the  street,  saying  they 

Ford        would  take  him;  and.  in  answer  to  a  bystander,  said 
and  Another. 

that  they  had  no  warrant  and  did  not  require  one.  A 
mob  having  again  assembled,  placed  themselves  so  as 
to  hinder  the  plaintiff  being  carried  away,  and  the 
defendants  finally  suffered  him  to  return  into  his  shop, 
saying  that  they  had  information  he  had  cut  open  his 
boy's  head  with  a  knife,  but  that  they  had  told  him 
they  were  willing  to  let  him  remain  quietly  in  his  house 
till  the  morning}  and  should  not  have  apprehended 
him  then  if  he  had  not  abused  them. 

By  the  local  act  above  mentioned,  certain  persons 
were  appointed  commissioners,  who  by  section  11  were 
empowered  to  appoint,  by  writing  under  their  hands,  a 
treasurer  and  clerk,  collectors  of  rates,  "  and  also  all 
such  surveyors,  scavengers,  rakers,  cleansers,  water 
keepers,  lighters  of  lamps,  beadles,  constables^  watch- 
men, and  such  other  officer  or  officers,  deputies  or 
assistants  for  the  purposes  of  the  act,  as  they  should 
from  time  to  time  think  proper,  with  power  to  suspend 
or  displace  them,  and  appoint  others  in  their  room. 
By  section  77  the  commissioners  were  authorized  from 
time  to  time  to  appoint  such  number  of  able-bodied  men 
as  they  should  judge  proper  to  be  employed  as  watchmen 
within  the  town  during  the  night-time,  under  the  regu- 
lations and  orders  of  commissioners,  and  to  provide 
proper  watch-houses  or  places  for  their  reception,  and 
for  the  safe  custody  of  persons  apprehended  by  such 
watchmen  while  on  duty,  and  to  fine  and  discharge 
them  for  neglect  of  duty. 

By  section  78  the  watchmen  were  to  be  sworn  in  as 
constables  before  a  justice  to  act  as  such  whilst  in  the 
execution  of  the  act,  and  were  to  be  invested  with  the 
like  powers  and  authorities,  privileges  and  immunities 
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which  any  constables  are  invested  with,  or  have  or       1833. 
enjoy  by  law. 

By  section  81  the  watchmen  are  made  subject  to 
three  months'  imprisonment  by  two  justices  for  neglect       Ford 
or  misconduct.  an     no  er' 

Section  163  enacted,  that  no  action,  suit  or  informa- 
tion should  be  commenced  against  any  person  or 
persons  "  for  any  thing  done  or  to  be  done  under  or 
by  virtue  of  this  act/'  or  any  bye-law,  rule  of  order 
made  in  pursuance  thereof,  until  one  calendar  month's 
notice  thereof  should  have  been  first  given  in  writing 
to  the  clerk  to  the  commissioners,  signed  by  the  in* 
tended  plaintiff,  of  the  cause  and  intention  of  and  for 
commencing  such  action  or  suit,  nor  at  any  time  wbafr* 
soever  after  sufficient  satisfaction  or  tender  should 
have  been  made  to  the  party  aggrieved,  nor  after  six 
calendar  months*  next  after  the  fact  committed  for 
which  such  action  or  suit  should  be  brought ;  and  in 
Cade  no  such  tender  should  be  made  before  such 
action,  that  it  should  be  lawful  for  the  defendants  in 
any  such  action,  by  leave  of  the  court  before  issue 
joined,  to  pay  into  court  such  sum  as  he  shall  think  fit, 
whereupon  such  proceedings  were  to  be  had  as  in 
other  actions,  where  the  defendant  is  allowed  to  pay 
money  into  court.  It  was  also  provided  that  th6 
venue  in  all  such  actions  should  be  laid  in  the 
county  of  Warwick;  that  the  defendants  might  plead 
the  general  issue  and  give  the  acts  and  the  special 
matter  in  evidence ;  and  that  the  matter  or  thing  fof 
which  such  action  or  suit  shall  be  so  brought  Was  done 
hi  pursuance  and  by  the  authority  of  this  act,  or 
by  some  bye-law,  rule  or  order,  made  in  pursuance 
thereof. 

For  the  defendants  it  was  proved  that  both  of  them 
were  duly  sworn  in  before  a  magistrate  to  execute  the 
office  of  constable  under  the  local  act,  and  that  they 
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1833.       had  acted  as  such  ever  since.    A  written  appointment 
T*v-W'      of  Ford  as  head  constable  and  watchman,  dated  pre- 

BUTLfiE 

v.  viously  to  the  accruing  of  the  subject-matter  of  the 

a  d  AiTdier  act'on*  was'  a^s0  Proved.  The  defendants*  counsel 
pressed  for  a  nonsuit  for  want  of  a  notice  of  action 
under  section  163.  For  the  plaintiff  it  was  said,  that 
Ledger  was  without  defence,  he  having  merely  acted  as 
constable  and  watchman,  and  no  written  appointment  of 
him  to  that  situation  having  been  proved.  Denman  C.J. 
gave  them  leave  to  move  for  a  nonsuit,  and  asked  the 
jury,  1st,  Whether  they  had  reasonable  ground  for  sus- 
pecting that  the  felony  had  been  committed?  2dly, 
Whether  they  went  to  apprehend  the  plaintiff  on 
account  of  that  suspicion?  and  Sdly,  Whether  they 
used  more  violence  than  was  necessary  to  apprehend 
the  plaintiff?  The  jury  having  answered  the  two  first 
questions  in  the  affirmative,  found  a  verdict  for  the 
plaintiff  as  to  the  last  for  50/.  damages,  on  the  gronnd 
that  much  greater  violence  had  been  used  by  the 
defendants  than  was  necessary.  A  rule  for  a  nonsuit 
having  been  obtained, 

Goulburn  Serjt  and  Humfrey  showed  cause.  1st, 
Notice  of  action  was  unnecessary,  for  section  163 
only  applies  to  "  any  thing  done  in  pursuance  of  the 
act*'  by  the  commissioners  themselves.  If  it  applied 
to  acts  of  their  subordinate  officers,  their  lamp- 
lighters and  scavengers  would  be  equally  entitled 
to  notice  of  action,  the  defendants  having  come  up 
after  the  first  mob  had  dispersed,  acting  not  as  watch- 
men but  as  constables.  2dly,  The  damages  given  by 
the  jury  were  confined  to  the  violent  conduct  of  the 
defendants  in  beating  the  plaintiff,  which  was  foreign 
to  their  character  as  constables.  Now  notice  to 
defendants  is  only  required  in  cases  where  it  ap- 
pears from  their  acts,  that  they  might  reasonably 
suppose    they    were    warranted    by    law   in   acting 
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as  they  did;  see  per  Bayley  J.  Cook  v.  Leonard  (a),  1833. 
Morgan  v.  Palmer  (ft),  Irving  v.  Wilton  (c).  The 
evidence  here  is,  that  they  seized  the  plaintiff  without 
informing  him  of  any  charge  against  him,  and  appre-  .  A°RI>h 
hended  him  at  the  time  they  did,  not  because  felony 
had  been  committed,  but  because  he  abused  them. 
Bayley  B.  The  original  seizure  was  here  lawful, 
whereas  in  the  two  cases  last  cited  there  was  no  colour 
to  suppose  that  any  part  of  the  act  complained  of 
was  lawful.]  Had  the  seizure  been  the  defendants 
only  act,  it  might  be  that  no  action  would  have  lain; 
but  the  damages  were,  given  not  for  the  seizure,  but 
for  excess  in  beating  the  plaintiff.  Had  that  act  been 
in  part  lawful,  but  from  mistake  or  inadvertence  also 
in  part  illegal,  they  would  have  been  entitled  to  notice, 
Greenway  v.  Hurd  (d),  but  beating  was  no  part  of  an 
officer's  duty.  3dly,  The  plaintiff  is  at  all  evttits 
entitled  to  retain  his  verdict  against  Ledger,  vrtio  has 
not  proved  a  written  appointment  as  constable  and. 
watchman,  pursuant  to  section  11.  For  lie  as  an  officer 
derived  authority  from  a  local  act,  which  requires  his 
appointment  to  be  written.  Then  he  ought  to  have 
brought  himself  clearly  within  it*  terms.  For  though 
evidence  of  acting  as  constable  may  be  sufficient  in 
case  of  officers  appointed  at  common  law  in  the  usual 
way,  it  is  merely  equivocal  in  this  case,  for  he  might 
be  an  ordinary  constable  acting  within  the  limits  com* 
prised  in  the  local  act,  but  not  authorized  to  do  so  by 
the  commissioners.  [Lord  Lyndhurst  C.  B.  This  is  a 
public  local  act,  and  as  such  part  of  the  statute  Jaw  of 
the  country.  The  officers  acting  under  it  were  well 
known  to  be  such  in  Leamington.  Berryman  v. 
Wise  (e)  shows  that  it  is  sufficient  to  prove  that  peace 
officers,  constables,  &c.  acted  in  those  characters  with- 

(o)  6  B.  &  C.  351.  (6)  *  B.  &  C.  729.  (r)  4  T.  R.  485. 

(d)  4 T. R.  555,  per  Lord Kenyon.  (t)4T.R.366. 
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18S&       out  producing  their  appointments  $  and  BuBer  J. 
3^^      Gordo*'*  case  (a),  where  all  the  judges  held,  em  an 
v.  indictment  for  the  murder  of  an  officer  in  execution  of 

and  Another.  *"•  duty»  tha*  Wg  appointment  need  net  be  proved, 
and  that  proof  of  his  acting  as  such  was  sufficient] 

Adams  Serjt.  and  Hayes  eontrA.  As  to  the  first 
point,  if  the  notice  provided  by  section  163  is  con- 
strued as  confined  to  the  acts  of  the  commissioners 
themselves,  and  not  to  their  acting  deputies,  the  con* 
stables  and  watchmen,  it  would  defeat  the  manifest 
otyect  of  that  provision,  which  was  intended  to  protect 
the  latter.  By  section  77,  "  watchmen  axe  expressly 
required  to  arrest  malefactors,  disturber*  of  the  public 
peace,  and  suspected  persons  wandering  or  misbe- 
having themselves  during  the  hours  of  keepijqg  watch." 
Now  as  there  was  reasonable  ground  for,  9U*pqctiqg  a 
felony  to  have  been  committed  withip  those  hmjra*  the 
defendants  were  not  only  authorised  to  appwbepfl  the 
plaintiff,  but  would  have  been  punishable  under  other 
sections  of  the  act  if  they  had  not,  .  Are  they  not  then 
in  reason  entitled  to  the  protection  of  the  act  from 
which  they  derive  their  whole  authority,  and  which 
punishes  them  for  neglect  to  exercise  it  under  circum* 
stance?  like  the  present?  Secondly!  it  jtppeers  from 
the  verdict  that  part  of  the  defendants'  act,  viz*  the 
original  apprehension  of  the  plaintiff,  was  legal  Now 
their  subsequent  violence,  which  w*s  found  by  the  jury 
to  be  excessive,  was  the  latter  part  of  one  and  the 
same  continuous  act  of  apprehending  the  plaintiff,  and 
took  place  in  consequence  of  his  resistance.  That  is 
the  ordinary  case  of  a  party  exercising  a  legal  autho- 
rity and  exceeding  it,  in  which  many  decpfrns  heve 
established  that  notice  of  action  must  be  given  in  order 
to  enable  the  officer  to  tender  sufficient  amends.    Jf 

(a)  Norlhmptaukh*  spring  usbes,  1W9*  ttpOrtri'LMch  €*.-<!•>  56fti 
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the  opposite  argument  should  prevail,  the  absurdity  1888. 

would  follow,  that  notice  could  only  be  necessary  where  ^v 

no  breach  of  the  law  whatever  had  been  committed  by  «; 

the  officer.    The  court  then  stopped  them.  «a ^SShsr 

Lord  Lyndhurst  C.  B.— This  action  was  brought 
against  the  defendants  for  breaking  ^nd  entering  the 
•plaintiffs  house,  and  imprisoning  him.  It  appeared  in 
evidence  at  the  trial,  that  the  defendants  filled  the 
situations  of  watchmen  and  constables,  and  that  there 
was  good  ground  for  suspecting  that  a  felony  had  been 
committed.  In  the  attempt  to  arrest  the  plaintiff  there 
was  a* struggle  and  contest,  in  which  the  defendants 
used  more  violence  than  was  necessary.  The  jury 
found,  1st,  that  the  defendants  had  reasonable  grounds 
for  suspecting  that  a  felony  had  been  committed ;  Sdly, 
that  they  went  to  the  plaintiff's  house  in  order  to 
apprehend  him  for  the  same;  and  Sdly,  that  they  used 
considerably  more  violence  than  was  necessary  for  that 
object,  and  the  plaintiff  had  a  verdict  for  50/.  damages 
on  the  latter  ground.  It  has  been  admitted  that  no 
notice  of  action  was  given,  and  it  is  made  a  question 
whether  It  was  requisite.  It  is  contended,  in  the  first 
place,  that  section  163  of  the  Leamington  Improve- 
ment Act,  which  requires  notice  to  be  given,  only 
applies  to  the  acts  done  by  the  commissioners  them- 
selves, or  directed  by  them  to  be  done.  I  am  of  opi- 
nion that  the  act  furnishes  no  ground  for  that  argu- 
ment. Nothing  can  be  more  general  than  the  terms 
of  the  section:  it  says,  that  "  no  action,  suit,  or  infor- 
matibn  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  or  to  be  done  under  or  by 
virtue  of  this  act,  until  one  calendar  month's  notice 
thereof  shall  be  first  given  in  writing  to  the  clerk  of 
the  commissioners,  signed  by  the  intended  plaintiff,  of 
the  cwae  and  intention  of,  for,  aad  concerning  such 

y  y9 
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1855.       action  or  suit,  nor  at  any  time  whatsoever  after  suffi- 
^T^      cient  satisfaction  or  tender  shall  have  been  made  to  the 
v.  party  aggrieved;"  and  it  appears  to  me  that  we  should 

i^aII^w  no*  ^e  justified  by  those  words,  or  by  the  general 
terms  of  the  act,  in  putting  on  section  163  the  limited 
construction  contended-  for.  The  clause  intended  to 
give  the  commissioners  notice  of  intended  proceedings, 
in  order  that  if  their  officers  had  been  guilty  of  excess, 
the  commissioners  should  have  an  opportunity  of  ten- 
dering sufficient  amends  to  the  party  injured ;  whereas 
the  more  limited  construction  contended  for  would 
defeat  that  object.'  If  a  precedent  were  necessary  to 
support  our  judgment  on  this  subject,  Graves  v. 
Arnold  {a)  would  warrant  us  in  the  view  we  have  taken. 
In  that  case,  as  in  the  present,1  the  defendants  acted 
under  a  local  act  as  peace  officers,  and  exceeded  the 
powers  conferred  on  them  by  it;  b|it  Sir  James  Mani- 
fold held  them  entitled  to  notice  a?  .acffog  uqder  colour 
rftheact. 

The  next  point  was,  ibat  sufjiciept  evidence  was  UQi 
offered  at  the  trial  to  establish .  that  the.  defendants 
were  constables  *nd  watchmen,  Put  I  an*  of  opinion 
ttftt  it  having  been  proved  that  they  were  ac^iqg  in ,  the 
character  of  peace  officers,  that  was  sufficient,  proof  of 
the.  fret  without  «  making  it.  necessary,  to  produce  or 
prose .  their  appointments  as  such.  .  Whether  their 
itppQjntiseBts  were  in  writing  or  not,  did  not  appear; 
but. all  the  adjudged  cases  prove*  that  the  baying  acted 
as  a  peace  officer  previous  to  and  at  the  time  of  com* 
miWing  the  net  complained  of,  is  at  least:  primi  facie 
evidence,  tfyit  the  party  so:  aqtingwa*  duly  appointed 
to. that  office,  ...->   ... 

.  Xh^liat,  question  wasn  whether,  assuming  tl^ee 
defendant^  40  be  peqce  officers,  their  actwaa  ia  this 
ipatauce, a£ euch adespription  as  ewhlq^tfequ ^  *#aM 

(a)  3  Campl*  t4t.  See  the  general  rule  laid  down  ia  Coo*  ▼,  Ltonmd 
and  Anothsr,  6  B.  fie  Cr.  351. 
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themselves  of  any  provision  of  this  statute,  directing 
notice  of  action  to  be  given  them.  The  facts  found 
were,  that  they  had  sufficient  reason  to  suspect  that  a 
felony  had  been  committed  by  the  plaintiff,  and  that  j^Ath 
they  therefore  endeavoured  to  apprehend  him!  and 
that  upon  his  resistance,  and  in  the  course  of  so  doing, 
they  were  guilty  of  an  excess.  Now  an  excess  com- 
mitted by  peace  officers  in  the  execution  of  the  duty 
imposed  on  them  as  sugh,  is  the  very  kind  of  case  in 
which  the  statute  was  intended  to  provide  protection 
for  them;  for  the  enactment  enabling  them  to  tender 
amends  so  as  to  free  themselves  from  the  consequences 
of  that  excess,  would  be  useless  if  it  was  only  necessary 
to  give  notice  of  action  to  them,  where  they  have  kept 
within  the  strict  line  of  their  duty  (a).  I  am  therefore 
of  opinion  that  a  nonsuit  should  be  entered. 

'Bayley  B. — It  is  quite  clear  from  the  terms  of  sect. 
163,  that  that  section  is  not  confined  to  the  acts  of  the 
commissioners  themselves,  and  that  if  a  party  is  doing 
an  act  authorized  by  the  statute,  he  is  acting  under  and 
by  Virtue  of  it.  'Notice  of  action  therefore  was  essen- 
tial to  be  proved.  I  am  also  of  opinion  that  sufficient 
evidence  was  given  under  this  act,  that  the  defendants 
died  those  situations  of  constables  and  watchmen,  wfcfch 
the  act  intended  to  protect.  In  ascertaining  the  nature 
of  a  transaction  composed  of  several  acts  ejusderti 
generis,  you  must  look,  not  at  insulated  parts  ttf  it,  but 
lit  the  whole.  Here  was  sufficient  ground  for  suspi- 
cion that  the  plaintiff  had  been  guilty  of  a  felonious 
cutting,  and  it  fe  in  the  legally  apprehending  th#  plain- 
tiff dn'fhat  susftitidfc,  afcd1  in  cottyfeg  totb  effect  the 
legal  measure  of  securing  the  plaintiff  in  order  t&tsdrrf 
Mm  before  a  magistrate*  that  that  degree  of  violence 
wai  used  which  the  jury  has  found  to  be  unjustifiable 
I'Mta  of  ftpfaidn  that  the  defendants,  hi  atfihg  to  the 

(«)  8ee  tftoftoM  v.  Ctkkmtre,  3  B.  8c  Aid.  f*7. 
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1833.       discharge  of  a  duty  Imposed  on  them  by  stattte,  eir 

^p*"^      eeeded  the  line  of  that  duty.    That  is  the  very  case  in 

v.  which  they  were  entitled  to  notice  of  action  in  order  to 

and  An'ther  ena^'e  ^em  to  ten^er  Amends.  The  cases  cited  by 
the  plaintiff's  counsel  do  not  apply,  for  reasons  I  have 
stated.  On  the  last  point,  had  the  production  of  a 
written  appointment  been  necessary,  it  was  enough  to 
prove  the  written  appointment  of  Ford  in  order  to 
entitle  Ledger  to  notice  as  acting  in  his  aid.  But  the 
other  evidence  that  these  defendants  had  been  in  the 
habit  of  acting  as  peace  officers  was  sufficient  under 
the  general  rule.  Nor  can  I  distinguish  between 
peace  officers  appointed  under  a  local  act,  and  other 
peace  officers. 

Vaughan  B. — I  am  of  the  same  opinion.  The 
material  question  is,  whether  the  defendants  w?re  enti- 
tled to  notice?  In  support  of  the  negative,  it  has  been 
jirgtted  as  if  the  violence  found  by  the  jury  to  have 
been  unnecessary,  was. in  its  nature  an  isolated  act,  and 
not  an  act  in  the  nature  of  excess  only.  But  it  fyu 
-been  well  argued  for  the  defendants,  tjiaj  the  legal 
arrest  and  subsequent  excessive,  and  therefore  illegal 
viofcnee,  are  parts  of  the  same  transaction.  For  it 
seems  to  me  that  that  violence,  which  on  the  defexufcnts' 
part  is  called  the  excess,  cannot  be  separated  from 
the  neat  of  the  act  upon  which  it  was  consequent.  If 
act  and  the  seizure  and  unnecessary  violence  were  only 
parts  of  one  continuous  transaction  the  statute  waa 
intended  to  give  the  defendants  the  benefit  of  notice* 
In  Gremway  v.  Hurd(a),  Lord  Kenypn  ftayp,  it  has 
frequently  been  observed  by  the  courts  that  the  notice 
which  as  directed  to  be  given  to  justices  jyjd  ofte* 
officers  before  actions  ,a*e  brought  agfripift  then,  **  °f 
no  uie  to  them  when  they  have  acted  witfw  the  stoic* 
line  of  their  duty,  and  was  only  required  for  the  purr 


BtJTLB* 
V. 


in  the  Third  Year  w  WILLIAM  IV.  687 

pose  tf  protecting  them  in  those  cases  where  they  1933. 
intended  to  act  within  it,  but  by  mistake  exceeded  it 
Again,  in  Weikr  v.  Toie  (a),  the  defendant,  a  magis- 
Irate,  had  no  authority  singly  to  commit  a  mother  for  flnd^Dth 
not  filiating  a  bastard.  Yet  as  be  had  jurisdiction 
over  ihesutyect-matter,  though  not  alone,  and  intended 
to  act  as  a  magistrate,  at  the  time,  however,  mistakenly, 
he  was  held  entitled  to  notice.  I  am  of  opinion  that 
the  defendants  acting  in  their  office  of  constables  and 
committing  excess,  are  responsible  for  it,  subject  to 
those  enactments  of  this  statute  which  require  notice 
to  be  given. 

■  i 

% 

Bolland  B. — On  the  first  point  I  am  of  opinion 
that  the  words  of  section  163  show  that  that  section 
was  intended  to  apply  to  all  parties  acting  under  or  by 
virtue  of  the  act.    On  the  second  point,  I  think  that 
it  having  been  distinctly  established  by  the  evidence 
that  the  defendants  had  for  some  time  acted  in  the 
capacities  which  by  the  local  act  entitled  them  to 
notice,  that  evidence,  till  rebutted,  was  sufficient  proof 
of  th$ir  appointments.    As  to  the  remaining  point,  the 
argument  for  the  plaintiff  ingeniously  seeks  to  rest  his 
right  of  action  on  the  excess  ascertained  to  have  been 
committed  by  the  defendants,  and  on  that  only.    But 
I  think  it  cannot  be  so  separated  from  the  original 
seizure,  or  the  enactments  requiring  notice  might  be 
evaded  by  a  plaintiff  taking  the  chance  of  a  trial  to 
prove  excess,  and  if  successful,  insisting  that  no  notice 
of  action  was  requisite,  on  the  ground  that  the  action 
had  not  been  brought  for  the  original  apprehension, 
but  tot  the  excess  only.  Were  that  argument  to  prevail, 
difficulties  would  be  imposed  on  the  execution  of 
process;  for  if  a  party  apprehended  should  on  his  way 
t&  ptfeori  violently  resist  the  officer,  and  occasion  him 

(a)  9  East,  364;  see  also  4  B.  &  C.  200, 269 ;  3  M.  &  S.  580. 
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to  use  great  tiolence  in .  return,  evidence  might  be 
given  appearing  to  prove  that  that  violence  was  ex- 
cessive, and  if,  the  officer  was,  as  he  might  be,  unable 
to  skow  how  it  became  necessary,  be  would  be  exposed 
to  the  risk  of  damages  and  costs  by  being  deprived  of 
that  notice,  which  was  provided  in  order  to  afford  faim 
opportunity  to  tender  amends* 

Rule  absolute* 


Williams  against  Stott. 

The  plaintiff  /^  ASE  for  slander.    The  first  count,  after  the  usual 

by  a*eet  jury  inducement,  stated,  that  before  and  at  the  time  of 

and  sworn  in  the  committing  of  the  grievances  after  mentioned,  the 

nrd,  chamber-  plaintiff  had  been  and  was  employed  as  the  servant  of 

lam  of  com-  certain  persons,  to  wit  the  mayor,  aldermen  and  bur- 

mouable  lands  *  '  .        . 

in  a  particu-  gesses  of  the  borough  of  Warwick^  in  a  certain  situa- 
tion, office  and  employment,  to  wit,  the  situation  &c. 
of  one  of  the  chamberlains  of  the  Commons  and  com- 
monable lands  within  the  parish  of  St.  Mary,  in  the 

such  chamber-  borough  of  W.  by  virtue  and  in  the  exercise  of  which 

lams  were  •  *-■•%  t  .  •     •/** 

sworn  in  year-  said  employment  it  was  the  duty  of  the  said  plaintiff  to 
shIhtj1  hThdr  rece*ve  an^  ta^e  *nto  *"s  possession  from  time  to  time 

duties  were  to 

receive  certain  sums  for  agistment  and  other  use  of  the  land  for  races  &c,  and  to 
drain  and  keep  it  iu  order  out  of  such  funds.  -  They  were  to  account  for  any  sur- 
plus to  two  aldermen  of  a  corporation,  and  to  pay  over  any  balance  in  band  to  their 
successors  in  offioe  in-Held,  that  sach  a  chamberlain  was  not  a  servant  or  persofi 
employed  in  that  capacity  within  the  embezzlement  act  7  &  8  Q.  4.  c.  29.  s.  47.  „ 
Where,  in  a  declaration  for  slander,  an  inuendo  ascribes  to  certain  words  a  par- 
ticular meaning,  which  cannot  be  supported  in  evidence,-tbe  inuendo,  if  well  pleaded 
in  form,  cannot  be  repudiated  by  the  plaintiff  so  as  to  let  him  in  to  prove  the  words 
to  have  auother  meaning.  •    ' 

Quarry  if  the,  verjbatyy  imputing  fraudulent  embezzlement  to  sack  a  chambeiiftui 
be  actionable? 


lar  parish, 
belonging  to 
certain  free- 
men.    It  ap- 
peared that 
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direr*  large  sums  of  money  for  and  on  account  of  the      1883. 
said  mayor  &c«    That  the  plaintiff  had  always  honestly 
performed  all  the  duties  of  such  situation,  office  and  v. 

employment  Yet. the  defendant  contriving  to  fcjure  Stott- 
•the  plaintiff,  and  to  cause  it  to  be  suspected  and  be- 
lieved that  he  had  been  and  was  guilty  of  the  offence 
of  fraudulent  and  felonious  embezzlement,  land  to 
subject  ham  to  the  pains  and  penalties  by  the  laws  of 
this  kingdom  made  and  '  provided  against  persons 
guilty  thereof,  and  to  vex  &c.  the' said  plaintiff,  in  a 
certain  discourse  which  the  defendant  had  of  and  con- 
cerning the  plaintiff  as  such  servant  of  the  said  mayor, 
aldermen  and  burgesses  as  aforesaid,  and  of  and  con- 
cerning the  conduct  of  the  said  plaintiff  in  his  said  em- 
ployment in  the  presence  and  hearing  of  divers  good 
&c,  then  and  there  in  the  presence  and  hearing  of  the 
said  &c.  falsely  and  maliciously  spoke  and  published 
to  and  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  conduct  of  plaintiff  as  such  servant  as 
aforesaid,  in  his  said  situation,  office  and  employment* 
the  false  &c.  words  following,  viz.  "  What  hav*£ou 
(meaning  the  said  plaintiff)  done  with  the  commoners  • 
money  (thereby  meaning  money  received  by  the  plain- 
tiff by  virtue  of  his  said  employment)  you  (meaning 
the  said  plaintiff)  embezzled?  Ask  Atkins  if  you 
(meaning  the  said  plaintiff)  do  hot  know  what  I  (mean- 
ing the  said  defendant)  mean."  '  Thereby  meaning  that 
he  the  said  plaintiff  had  fraudulently  and  feloniously 
and  against  the  form  of  the  statute  in  that  behalf  made 
and  provided,  embezzled  money  received  by  the  said 
.plaintiff  by  virtue  of  his  said  employment.  Other 
words  of  general  abuse  inserted  in'the  count  are  here 
.omitted. 

'    The  second  count  stated  the  same  words,  with  a 
different  inuendo  at  the  end,  (viz;  that  he  the  said 
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I8M.      plaintiff  had  received  mowsy  by  virtue  of  his  said 
^#v^/      employment,  and  had  fraudulently  and  feloniously  and 
*         egaiast  the  form  of  the  statute  embeaded  the  same). 
*wir.  Ti^  thifd  eanl  stated  Aase  words  to  be  falariy  &o. 

•poke  and  published  of  and  concerning  tbe  said  pMn» 
tiff,  and  of  Ao„  the  conduct  of  the  saU  plaintiff  as 
servant  to  certain  persons,  to  wit,  the  eenuaoners  of 
the  paiish  of  St*  Maty  in  the  borough  of  Wonoiek 
aforesaid,  in  a  certain  employment*  to  wit,  the  employ- 
ment, tituetion  end  office  of  one  of  the  chaashsilnins  of 
•the  ossoatons  and  commonable  lands  within  the  paiish 
of  S4i  Mary*  in  the  borough  of  Warmcky  which  he  the 
said  plaintiff  before  that  time  aad  then  exercised  and 
was  employed  in,  and  by  virtue  of  which  said  last- 
mentioned  employment  it  was  the  duty  of  the  said 
plaintiff  to  receive  and  take  into  his  possession  from 
time  to  time  divers  large  sums  of  money  for  and  on 
account  of  the  said  commoners  of  the  parish  of  <Sf . 
Mary  aforesaid  &o.  the  &lae  &c.  words,  as  in  tbe  first 
count,  with  the  same  inueode,  except  concluding  by 
virtue  of  tbe  said  lasfrmentumed  office* 

The  fourth  count  was  in  sufaetanefr  similar,  alleging 
the  words  to  be  spoken  of  and  concerning  plaintiff 
jiiid  ef  and  concerning  his  employment!  situation, 
and  office  of  chamberlain  &c.  of  the  commons  within 
the  said  parish  and  borough,  and  ef  and  concerning 
tbe  eaid  plaintiff*  and  of  and  concerning  the  oenduct 
of  tbe  esid  plaintiff  in  a  certain  employment,  to  wit, 
the  employment,  situation  and  office  of  one  of  the 
chamberlains  of  the  commons  or  commonable  lands 
within  the  pariah  of  St.  Mary  in  the  borough  of  W. 
the  false  &a  words  following,  that  is  to  say  a  <<  you 
(meaning  the  said  plaintiff)  are  a  rogue  and  a  viUain. 
:  What  have  you  (meaning  the  said  plaintiff)  done  with 
the  oommoneii*  snonev  von-  (meaning  -the  said  nlaintiff ) 
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embezaled  V9  with  the  siune  inuendo  as  ia  the  second       1833. 
count.  Wv-^/ 

The  last  count  set  forth  the  sane  words,  without         * 
referring  to  any  office,  and  with  an  inuendo  that  the      Srorr. 
plaintiff  had  been  guilty  of  fraudulent  and  felonious 
embezzlement,  without  reference  to  any  statute*    Plen» 
general  issue. 

The  following  facts  appeared  at  the  trial  before 
Denman  C.  J.  at  the  last  Warwickshire  assises.  Some 
of  the  commons  belonging  to  the  borough  of  Warwick 
are  in  the  parish  of  St.  Mary  in  that  borough,  and  the 
plaintiff  filled  the  office  of  one  of  the  four  chamber- 
lains of  them  in  that  parish.  The  ownership  of  the 
soil  is  vested  in  die  Earl  of  Warwick,  or  in  the  oom- 
moners  of  that  parish,  who  are  entitled  to  various 
rights  of  common  in  respect  of  their  tenure  of  certaio 
houses  or  scites  in  Warwick.  The  chamberlains  ase 
annually  chosen  at  the  court  leet  or  view  of  frankpledge 
of  the  mayor  &c«  of  the  borough  of  Warwick,  by  the 
leet  jury,  who  are  summoned  by  the  steward,  who  is 
town-clerk  of  the  corporation,  and  swears  them  in  with 
most  of  the  other  officers,  as  breadwejghers  &&  who 
are  then  nominated.  The  duties  consist  in  keeping 
the  commons  in  a  good  state  as  to  sowing,  fencing 
and  draining  &c,  and  generally  superintending  them* 
Their  funds  arise  from  pounding  the  commoners 
cattle  twice  a  year  till  a  certain  rate  per  head  is  paid, 
and  from  sums  paid  by  proprietors  of  booths,  &c.  set 
up  at  the  races  &o.  usually  had  there.  Their  accounts 
are  audited  annually  by  two  borough  magistrates,  and 
any  balance  in  hand  is  paid  over  to  their  successors* 
The  defendants'  counsel  applied  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  was  not  a  clerk  or  servant  of 
person  employed  in  the  capacity  of  either,  within 
T  &  8  G<  4,  c*£9.  s.  47.,  so  as  to  be  capable  of  felonious 
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embezzlement  within  that  act ;  whereas  the  inuendo  i« 
each  count  stated  that  the  defendant  intended  to 
impute  to  the  plaintiff  the  offence  of  felonious  embez- 
zlement, which  did  not  exist  at  common  law.  The 
chief  justice  reserved  the  point,  and  the  jury  gave  a 
verdict  for  20/.  A  rule  was  accordingly  obtained  by 
Hill  for  entering  a  nonsuit,  and  Smith  v.  Carey  (a) 
was  cited. 

Goulburn  Serjt.  and  Hayes  showed  cause.  The 
plaintiff,  as  chamberlain  of  these  commons,  was  servant 
of  the  mayor  and  corporation  of  Warwick  within  7  &  8 
G.  4.  c.  29.  s.  47.,'  so  as  to  be  open  to  indictment  as 
such  under  that  act,  though  servants  to  a  body  corpo- 
rate are  not  expressly  mentioned  in  it  as  they  are  in 
the  former  act  39  G.  3.  c  85.  But  the  words  of  7  & 
8  G.  4.  are  sufficiently  comprehensive  to  include  such 
persons.  The  plaintiff  is  not  the  less  a  servant  of  a  body 
corporate  because  called  their  officer,  and  appointed 
by  the  jury  at  the  court  leet  of  the  corporation  held 
before  their  town  clerk  as  steward.  Nor  will  the  fact 
that  the  plaintiff  was  sworn  into  office  at  the  same  time 
with  other  officers  of  the  corporation  take  him  out  of 
the  act,  resting  as  it  does  on  the  nature  of  the  employ- 
ment, and  not  on  any  incident  to  the  mode  of  appoint- 
ment. [Holland  B.  An  accountant  of  Greenwich  hos- 
pital, who  was  sworn  into  that  office,  having  embezzled 
money  to  a  great  amount,  was  indicted  under  39  G.  3. 
c.  85.,  which  expressly  comprehended  servants  of  bodies 
corporate,  and  Burrovgh  J.  held  that  the  prisoner  did 
not  come  within  that  statute,  on  account  of  its  being 
proved  that  he  was  a  sworn  officer,  and  not  employed 
as  an  ordinary  servant.]  The  acts  against  embezzle- 
ment are  not  cohfined  to  ordinary  derka  or  servants. 

(a)  3  Caropb.  461. 
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Thus  in  Rerv.  Squire  (a)  the  accountant  and  treasurer 
to  the  overseers  of  a  township  was  held  within  39  G.  3. 
c.  85.  [Bayley  B.  He  was  clerk  and  servant  also.] 
So  in  Rex  v.  Tyers  (b),  a  clerk*  to  parish  officers  at  a 
salary  voted  him  in  vestry;  &nd'm\Beacairs  case  (c)the 
steward  of  the  guardians  and  directors  of  the  poor  of 
parishes  incorporatedby  a  local  act  creating  the  office, 
and  directing  the  mode  of  his  appointment,  were  in- 
dicted without  question  as  to  their  employments 
making  them  objects  of  the  statute.  And  though  a 
parish  clerk  who  had  embezzled  the  charity  money 
which  he  had  collected  at  the  sacrament  was  held  not ' 
within  the  act,  it  did  not  appear  that  he  received  it  by 
virtue  of  his  office,  or  by  direction  of  the  minister  or 
churchwardens. 

2dly,  The  fourth  count  does  not  allege  the  plaintiff 
to  be  servant  to  any  one.  The  words  themselves  are 
actionable,  so  that  the  inuendo  may  be  rejected  as  sur- 
plusage^, Corbett  v.  Hill(e),  Smith  v.  Cooker  (f)+ 
Roberts  v.  Camden  (g).  For  whether  the  plaintifPs 
office  be  public  or  private,  malversation  in  it  is  im- 
puted to  him,  and  it  was  not  necessary  to  show 
by  any  inuendo  that  the  words  charged  an  indictable 
offence  in  order  to  make  them  actionable.  [Bayley  B. 
In  Corbett  v.  Hill  the  words  imputed  perjury,  to  the' 
plaintiff  in  his  answer  in  the  star  chamber,  inuendo,  in 
a  bill  exhibited  by  him  against  the  defendant.  That' 
inuendo  was  Rejected  as  repugnant  and  void,  but  the 
words  were  held  actionable  of  themselves  as  imputing 
criminal  perjury.  So  it  would  be,  if  perjury  were  im- 
puted to  a  man  who  had  never  been  sworn  in  a  court 
of  justice.    In  Smith  v.  Cooker  the  rejected  inuendo 

(<*)  Rusi.  &  Ry.  Cr.  C.  $49.  (ft)  Id.402<    < 

(c)  Ry.  &  M.  C.  C.  15.  (d)  See  Starkie  on  Libel,  2d  edit.  428. 

(e)  Cro.  £1.  609;  see  ante,  Vol.  II.  589. 

(/)  Cro.  Car.  51$  >  1  Roll.  Ab.  84.  (g)  9  East,  93. 


1833. 

Williams 

v. 

Stott. 


094  •  CASKS  n  TRINITY  TERM 

1835.  ww  repugnant,  but  the  original  words  were  at  that 
time  actionable  as  imputing  witchcraft.  In  Robert*  v. 
Camden  the  inuendo  was  bad.  Harvey  v.  French  (a) 
proceeded  partly  on  this,  that  the  inuendo  being  bad, 
might  therefore  be  rejected.  That  objection  was  on  the 
record,  and  did  not  arise  on  matter  of  variance  from  the 
evidence.  The  court  first  decided  that  the  inuendo* 
though  proved,  was  bad.  It  then  became  a  question 
wftethet  the  count  could  be  supported  without  it.  But 
is  there  any  authority  that  where  an  inuendo  good  hi 
itself  is  not  proved,  a  plaintiff  can  recover  by  applying 
another  meaning  to  the  words  ?  In  this  case  the  da* 
mages  were  given  after  the  objection  was  taken  to  the 
inuendo,  and  were  therefore  measured  by  the  sense  of 
the  words  themselves,  as  proved  by  the  witnesses; 
whereas  in  Harvey  v.  French  the  damages  might  have 
been  given  in  respect  of  the  enlarged  sense  ascribed 
to  a  paragraph  by  a  bad  Inuendo.  Smith  v.  Carey  (ft) 
is  only  a  nisi  prius  decision.  The  words  were,  M  the 
plaintiff  lives  by  swindling  and  robbing  tlie  public;" 
now  to  impute  swindling  verbally  only  is  not  actionable) 
Savilte  v.  Jeer  dine  (c),  and  "  robbing  the  public/'  take* 
per  so,  is  mere  general  abuie.  Setters  v.  JUt  (d)  ap- 
pears to  have  proceeded  on  the  ground  that  the  worth 
used  were  only  actionable  in  respect  of  the  plaintiff's 
dharacter  as  collector,  which  situation  he  was  not 
proved  to  fill.  It  seems  immaterial  that  the  office  is 
ndt  beneficial,  bat  honorary  only,  if  H  is  an  office  of 
trust;  for  slander  of  a  churchwarden  was  held  action* 
aUe  in  Strode  v.  Holmes  (e) 

8dly.  If  the  words  are  equivocal,  it  was  for  the  de- 
fendant to  show  that  they  were  not  used  in  the  sense 

(a)  Ante,  Vot  II.  585,  In  error.  (6)  S  Camp.  461. 

(c)  t  Hen.  Bla.  53*.  (d)  4  B.  &  C.  7*5 ;  7  D.  k  IL  It  1. 

(e)  Styles,  338;  1  Vin.  Ab.  Action  for  Words  [T.  a],  463;  see  iStarkie 
on  Libel,  1*4. 
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ascribed  to  them,  and  it  was  *  question  for  the  jury 
whether  they  were  so  used  or  not ;  Cruti*  t ,  C&u*U(*), 
Penfold  y%  W**tcoit(b),  Then  no  sueh  point  having 
been  left  to  them,  a  new  trial  only  can  be  granted*  Tho 
words  taken  in  their  ordinary  sense  impute  embeasle* 
mont,  which  is  primft  facie  felonious  within  the  statute* 
By  using  that  word  the  defendant  admitted  the  plain- 
tiff's employment  to  be  one  in  which  embezzlement 
might  be  committed  i  and  must  hare  thought  tbtt  ho 
could  impute  felony*  Nor  have  the  jury  negatived  his 
intention  to  impute  an  indictable  offence* 


1888. 
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Hill  and  Bourne  in  support  of  the  rule.  First*  the 
plaintiff  was  not  a  servant  or  employed  in  that  capacity 
within  7  &  8  G.  4.  c  89.  s.  47. ;  he  had  no  master* 
The  commoners  had  as  much  oontrol  over  him  as  the 
mayor  and  corporation!  nor  had  he  the  incident  of 
service  in  pay  or  salary;  next,  though  he  accounted 
before  two  aldermen*  he  was  not  bound  to  pay  the 
balance  to  them,  but  to  his  successors  in  office.  Hie 
situation  is  quite  distinet  from  that  of  a  clerk  having 
money  in  his  hands  received  on  his  master's  account, 
for,  white  he  remained  in  office*  he  had  a  right  to 
retain  the  money  he  reoeived ;  and  if  he  had  that  right 
at  the  time  he  was  about  to  misapply  the  money,  that 
misapplication  is  not  within  the  act*  Next,  thia  js  at* 
office  to  which  the  plaintiff  was  appointed  by  a  jwy, 
of  the  court-leet,  and  sworn  in  by  the  steward.  Ha 
was  not  appointed  by  or  for  the  benefit  of  the  mayor 
and  corporation,  but  for  the  benefit  of  eome  of  die 
freemen  enjoying  certain  rights  of  common  in  a  par- 
ticular parish.    \B<$yky  B.  Cases  in  which  persons 


(•)  t  Perie CN.P,4;I  Stark. Er* 84,    It omrr*) before 39 G. 3, 
c.  85^  made  embezsNng  a  felony. 
(*)  t  New  Rep.3S5;  ftnd  see  WUm*v>  Sttvntom, *  PA  SSf. 
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1888.  have  been  held  to  be  servants  within  the  acts  against 
embezzlement,  on  account  of  their  plainly  deriving  au- 
thority from  others  who  employ  and  control  them  as 
their  masters,  and  to  whom  they  were  bound  to  pay 
money  received  on  their  account  as  soon  as  they  re- 
ceived it,  are  clearly  distinguishable  from  this  case, 
where  the  plaintiff  had  a  right  to  retain  the  money 
during  his  continuance  in  office.]  His  possession  is 
not  that  of  the  corporation  or  commoners,  neither  of 
whom  are  entitled  to  it  at  any  time.  Secondly,  can 
the  plaintiff  strike  out  of  his  own  record,  as  surplusage, 
an  inuendo  which  is  not  shown  to  be  bad  or  repug- 
nant ?  Had  it  been  unsupported  by  or  not  properly 
connected  with  a  previous  introductory  averment,  it 
might  have  been  rejected,  if  the  declaration  would  be 
good  after  that  omission.  But  the  question  here  is 
not  whether  the  record  is  good  or  bad  in  that  respect, 
but  whether  the  facts  proved  at  the  trial  are  such  as 
would  support  the  declaration  on  which  the  plaintiff 
has  obtained  a  verdict?  The  defendant  says  they  would 
not.  This  is  a  question  of  nonsuit  for  variance,  whereas 
all  the  cases  cited  are  either  in  error  or  on  arrest  of 
judgment,  except  Smith  v.  Carey  (a).  There  the  words 
being,  that  "  the  plaintiff  lived  by  swindling  and  rob- 
bing the  public ;"  the  inuendo  in  each  count  was,  that 
the  plaintiff  had  been  and  was  guilty  of  felony  and 
robbery.  The  words  appearing  to  allude' to  a  trans* 
action  from  which  it  might  be  inferred  that  defendant 
only  meant  to  charge  the  plaintiff  with  a  fraud,  Lord 
EUenborough  said  the  words  were  in  themselves  ac- 
tionable, and  if  there  bad  been  no  such  inuendo,  as  to 
their  meaning,  the  plaintiff  would  certainly  have  been 
entitled  to  a  verdict ;  but  the  plaintiff  was  bound  to 
show  them  to  be  spoken  in  the  sense  he  had  ascribed 

(a)  3  Camp.  461;  tee  Cro.  £1.  S50;  6  B.  &  Cr.  156,  GddtUinr.  Fon. 
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to  them,  and  that  if  the  jury  should  be  satisfied  they       1838. 

were  spoken  with  intent  to  impute  not  felony  but 

merely  fraud,  there  must  be  a  verdict  for  the  defendant* 

It  did  not  appear  there  that  the  declaration  was  bad,        Stott* 

but  that  the  facts  relied  on  to  support  it  had  not  that 

effect.   The  same  principle  was  acted  on  in  Sellers 

v.  Till,  where  the  plaintiff  was  nonsuited  for  want  of 

proving  the  words  to  be  applicable  to  him  in  the  man- 

ner  he  had  laid  them.     Both  cases   directly  apply. 

[Bayley  B.  There  is  nothing  in  my  note  of  Sellers  v. 

Till  to  bring  that  case  within  the  principle  of  proving 

one  of  several  allegations.    The  allegation  was,  that 

plaintiff  was  treasurer  and  collector ;  and  for  want  of 

evidence  that  he  was  collector  the  plaintiff  failed.    It 

appears  from  fVoolnoth  v.  Meadows  (a)  that  if  words 

are  laid  to  be  uttered  and  published  by  the  defendant, 

with  intent  and  meaning  to  convey  a  particular  charge 

against  the  plaintiff  to  persons  present,  not  only  must 

it  be  proved  that  the  defendant  had  that  meaning,  but 

that  the  words  used  were  so  understood  by  the  hearers.] 

Here  if  the  words  impute  misbehaviour  in  office  to  the 

plaintiff,  reference  must  be  made  to  the  introductory 

averment,  for  the  words  are  not  themselves  actionable, 

as  they  were  held  to  be  in  Smith  v.  Carey.   So  in  Spall 

v.  Massey  (b)  the  libel  was  not  alleged  to  have  been 

published  of  the  plaintiff  as  a  retailer  of  wine,  though 

the  declaration  stated  that  he  was  such  retailer.    That 

allegation  being  unconnected  with  the  libel,  the  plaintiff 

was  allowed  to  strike  it  out.    In  Teesdalev*  Clement  (c) 

it  was  held  necessary  to  go  back  to  the  introductory 

averment 

Thirdly.    If  the  plaintiff  cannot  repudiate  his  own 
inuendo,  his  case  would  not  be  varied  by  ihe  fact  that 

(a)  5  East,  470.  (A)  «  Stark.  R.  559.  (c)  1  Ohio.  R.  604. 
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1833*  his  was  an  office  as  to  his  conducting  which  he  might 
be  slandered,  for  the  inuendo  imputes  felony  in  every 
count.    But  there  is  no  distinct  allegation  that  this  was 

Stott.  an  office,  nor  is  it  proved  to  be  either  employment, 
situation,  and  office  laid  in  the  fourth  count.  At  the 
time  of  Strode  v.  Homes  (a)  churchwardens  had  im- 
portant duties  in  making  presentments  of  recusants. 
[Bayley  B.  That  decision  rested  on  the  onerous  na- 
ture of  the  office,  and  the  plaintiff's  being  obliged  to 
take  on  him  the  burden  of  it.] 

Bayley  B. — I  am  of  opinion  that  this  rule  should  be 
made  absolute  for  entering  a  nonsuit.  It  is  material 
that  we  should  see  what  allegations  are  contained  in 
the  declaration,  and  whether  the  whole  or  only  part  of 
them  be  satisfactorily  proved;  for  if  a  material  allega- 
tion is  made,  as  to  which  there  is  a  failure  of  evidence, 
the  defendant  is  entitled  to  a  nonsuit.  The  declara- 
tion commences  with  an  averment  preliminary  to  the 
five  counts  which  it  contains,  and  we  must  consider  whe- 
ther it  applies  to  all  or  some  only  of  those  counts.  It 
states,  that  before  and  at  the  time  of  the  grievances 
thereinafter  mentioned,  the  plaintiff  had  been  and  was 
employed  as  the  servant  of  certain  persons,  to  wit, 
the  mayor,  aldermen,  and  burgesses  of  Warwick,  in  a 
certain  situation,  office,  and  employment,  to  wit,  the 
situation  &c.  of  one  of  the  chamberlains  of  the  com- 
mons and  commonable  lands  within  the  parish  of  St. 
Mary,  in  the  borough  of  Warwick,  by  virtue  and  in 
exercise  of  which  employment  it  was  the  duty  of  the 
plaintiff  to  receive  and  take  into  his  possession,  from 
time  to  time,  divers  sums  of  money  for  and  on  account 
of  the  said  mayor,  aldermen,  and  burgesses.  What  the 
nature  or  specific  character  of  the  office  or  employment 

(a)  Sty.  3S8. 
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of  chamberlain  is,  whether  public  or  private,  we  are  not       1833, 

apprised  by  the  declaration.    Nor  is  the  office  suffici-     t)TP*v^/ 
i     «  i  mi         Williams 

ently  described  to  enable  us  to  judge  what  it  is.    The  v. 

declaration  then  avers,  that  the  defendant  contriving       Stott« 

to  injure  the  plaintiff,  and  to  cause  it  to  be  suspected 

and  believed  that  he  had  been  guilty  of  fraudulent  and 

felonious  embezzlement,  and  to  subject  him  to  the 

pains  and  penalties  provided  by  the  laws  against  per* 

sons  guilty  thereof,  in  a  certain  discourse  which  the 

defendant  then  and  there  had  of  and  concerning  the 

plaintiff  as  such  servant  of  the  said  mayor,  aldermen, 

and  burgesses,  and  of  and  concerning  the  conduct  of 

the  said  plaintiff  in  his  said  employment,  spoke  and 

published  of  and  concerning  the  plaintiff,  and  of  and 

concerning  the  plaintiff's  conduct  as  such  servant  as 

aforesaid  in  his  said  situation,  office,  and  employment^ 

the  false  words  &c.  After  stating  the  words,  an  inuendo 

follows,  that  the  defendant  meant  that  the  plaintiff 

had  fraudulently  and  feloniously,  and  against  the  form 

of  the  statute  in  that  behalf,  embezzled  money  received 

by  him,  by  virtue  of  his  said  employment. 

The  second  count  refers  to  the  same  preliminary 
matter,  with  a  colloquium  respecting  the  plaintiff's  em- 
ployment, and  an  inuendo  nearly  similar. 

The  third  count  resembles  the  first,  except  in  stating 
the  plaintiff  to  be  the  servant  of  the  commoners  of  St. 
Mary'%  parish.  All  these  counts  ascribe  to  the  plain- 
tiff the  character  of  a  servant,  stating  the  words  to  have 
been  spoken  of  him  as  such,  and  the  meaning  of  the 
libel  to  be  that  the  plaintiff  was  guilty  of  embezzlement, 
not  only  fraudulent,  but  also  felonious  under  the  sta- 
tute. Then  it  is  material  to  see  to  what  persons  the 
statute  7  &  8  Geo.  4.  c.  29.  s.  47.  applies,  and  whether 
the  plaintiff  can  be  said  to  be  servant  either  to  the  mayor 
and  corporation,  or  to  the  commoners  of  that  borough ; 

3z3 
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1883.       f°r  *f  he  cannot,  neither  of  the  above  counts  apply. 

^v**'      Now  that  statute  seems  to  contemplate  clerks  and  ser* 

Williams    vants  0f  a  vcry  different  description.    Its  words  are, 

Stott.       4t  if  any  clerk  or  servant,  or  any  person  employed  for 
the  purpose,  or  in  the  capacity  of  a  clerk  or  servant, 
shall,  by  virtue  of  such  employment,  receive  or  take 
into  his  possession  any  chattel  &c.  for  or  in  the  name 
or  on  the  account  of  his  master,  and  shall  fraudulently 
embezzle  the  same,  every  such  offender  shall  be  deemed 
to  have  feloniously  stolen  the  same  from  his  master, 
although  such  chattel  &c.  was  not  received  into  the 
possession  of  such  master,  otherwise  than  by  the  actual 
possession  of  such  servant  or  other  person  so  em* 
ployed."    That  appears  to  me  to  apply  to  ordinary 
clerks  or  servants  having  masters  to  account  to  for  the 
discharge  of  their  duties.     Now  can  this  plaintiff  be 
said  to  be  such  a  clerk  or  servant?    He  was  not  nomi- 
nated chamberlain  by  the  mayor  and  corporation,  or  by 
the  commoners,  but  by  the  jury  at  the  court-leet  held 
annually  by  the  corporation  as  lords  of  the  manor,  and 
was  sworn  in  there  as  many  other  persons  are.    Then 
can  the  mayor  and  corporation  be  said  to  be  his  masters 
within  this  act?    In  the  cases  cited  for  the  plaintiff 
the  parties  charged  with  embezzlement  stood  in  the 
characters  of  plain  and  ordinary  servants  appointed  to 
collect  money  for,  and  to  pay  it  over  to,  their  em- 
ployers; e.g.  the  party  appointed  by  the  overseers 
to  receive  money.     The  parish  clerk  who  received 
and  misapplied  the  sacrament  money  was    held  not 
to  be  within  the  statute,  because  it  could  not  be  said 
whose  servant  he  was,  or  in  whom  the  right  to  the 
money  was.    But  I  am  of  opinion  that  this  plaintiff  is 
not  a  clerk  or  servant  within  the  fair  meaning  of  the 
act,  for  he  filled  a  distinct  office  of  his  own,  in  respect 
pf  which  he  received  money  which  he  was  entitled  to 
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keep  till  the  year  ended,  and  was  not  bound  to  pay        1833. 
over  at  any  time,  as  a  mere  clerk  or  servant  would  have 
been. 

The  fourth  count  does  not  refer  to  the  prefatory 
averment,  or  state  the  plaintiff  to  be  servant  to  any 
one,  but  lays  the  colloquium  to  have  been  "  of  and 
concerning  the  plaintiff,  and  of  and  concerning  his 
conduct  in  a  certain  employment,  to  wit,  the  employ- 
ment, situation,  and  office  of  one  of  the  chamberlains 
of  the  commons  &c.  within  the  parish  of  St.  M.  in  the 
borough  of  W.,  with  an  inuendo  like  that  in  the  second 
count."  Now  his  post  is  described  to  be  one  which  is 
either  an  employment,  office,  or  situation ;  but  no  proof 
is  given  of  the  meaning  of  either  of  these  respective 
words.  It  may  or  may  not  be  a  post,  the  holder  of  which 
being  under  a  master,  is  a  proper  object  of  7  &  8  Geo.  4. 
c.  29.  It  was  argued  that  the  inuendo  might  be  re- 
jected, at  all  events  as  to  the  part  ascribing  a  meaning 
to  impute  felony,  and  that  the  plaintiff  might  then  re- 
cover on  this  count ;  but  as  the  count  does  not  state 
what  the  nature  of  the  office  is,  and  as  the  law  does  not 
recognize  it  as  it  does  the  common  law  office  of  pindar, 
I  do  not  think  that  any  part  of  the  inuendo  can  be 
rejected.  I  accede  to  Mr.  HiWs  position,  that  on  mo* 
tion  in  arrest  of  judgment,  or  in  error,  a  plaintiff  may 
reject  an  inuendo  which  is  not  warranted  by  the  words 
themselves,  or  properly  connected  with  them  by  pre- 
fatory matter.  The  cases  cited  for  the  plaintiff  were 
of  that  kind;  but  the  question  here  is,  whether  a  plain- 
tiff can  reject  an  inuendo  good  on  the  face  of  it,  on 
account  of  a  variance  or  deficiency  in  his  proof  of  it? 
Now  when  the  question  has  arisen  in  error,  or  on  arrest 
of  judgment,  the  truth  of  the  inuendo  has  been  previ- 
ously established  in  evidence;  whereas  here  it  is  made  a 
ground  of  nonsuit  at  the  trial,  that  its  allegations  are 
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1833.       not  proved.     It  being  charged  that  certain  slanderous 


Williams 


words  were  published  of  and  concerning  die  plaintiff, 
._  ^  meat);ng  ascribed  to  them  by  the  inuendo  is  by  h 

St0TT*  made  parcel  of  the  issue  to  be  tried,  so  that  a  failure  in 
proof  of  any  part  of  the  meaning  so  laid  will  be  fatal  to 
the  plaintiff's  case.  I  know  no  case  which  shows  that 
the  words  themselves  can  be  separated  from  the  inter- 
pretations given  them  by  the  plaintiff  in  his  inuendo, 
or  that  it  would  suffice  to  prove  part  of  the  inuendo 
by  giving  it  a  construction  as  containing  divisible 
allegations ;  and  Sellers  v.  Till  (a),  Smith  v.  Carey  (6), 
and  Lord  EllenborougK*  judgment  in  Woolnoth  v. 
Meadow*  (c),  appear  to  establish  that  the  whole  of 
an  inuendo  must  be  proved,  unless  it  is  bad  on  the 
face  of  it.  Then,  as  the  evidence  in  this  case  shows 
clearly  that  the  plaintiff  was  not  within  7  &  8  Geo*  4. 
o.  29.,  he  has  failed  in  proving  the  whole  of  the 
inuendo,  and  cannot  recover  on  the  fourth  count.  But 
even  supposing  that  the  inuendo,  or  that  part  of  it 
which  explains  the  words  as  imputing  felonious  embez- 
zlement, could  be  rejected,  I  doubt  if  the  plaintiff  could 
retain  his  verdict.  For  as  his  post  of  chamberlain  was 
not  shown  to  be  a  public  office,  known  to  the  law  or 
beneficial  to  the  holder,  I  doubt  if  the  charge  of  frau- 
dulent embezzlement  by  him,  which  would  remain  in 
the  inuendo,  would  support  an  action*  The  case  in 
Styles  is  plainly  distinguishable.  A  churchwarden  is 
a  public  officer,  deriving  authority  partly  from  common 
and  partly  from  statute  law,  so  that  malversation  by 
him  in  his  public  office  would  amount  to  a  misdemeanor* 
As  this  office  is  not  shown  to  be  public,  I  think  that 
the  charge  of  fraudulent  embezzlement  alone  would 
not  be  sufficient  to  entitle  the  plaintiff  to  retain  his 

(<t)  4  B.  &  Cr.  655.  (6)  3  Camp.  461.  (c)  5  Salt,  470. 
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verdict  as  for  words  spoken  of  him  in  his  office.    The       1833. 
last  count  does  not  carry  the  case  further;  for  it  cannot     ,„   v 

*  Williams 

be  sustained  without  proof  of  the  whole  of  its  inuendo,  v. 

viz,  that  the  words  imputed  a  fraudulent  and  felonious 
embezzlement.  I  am,  therefore,  of  opinion  that  this 
rule  for  a  nonsuit  must  be  made  absolute. 

Vaughan  B. — It  is  material  to  remember  that  the 
objection  on  which  this  rule  is  founded  was  taken  and 
reserved  at  the  trial;  so  that  this  court  is  in  the  same 
situation  as  the  judge  who  tried  the  cause,  and  is 
now  called  on  to  decide  whether  the  allegations  in  the 
declaration  are  supported  by  the  proof.  Upon  a  care- 
ful consideration  of  the  case,  I  am  of  opinion  that 
the  objection  ought  to  have  prevailed  at  nisi  prius, 
and  therefore  that  this  rule  should  be  made  abso- 
lute. The  question  which  arises  on  the  first  three 
counts  depends  on  section  47  of  7  &  8  Geo.  4.  c.  29. 
The  former  act,  39  Geo.  3.  c.  85.,  was  also  properly  re- 
ferred to,  as  illustrating  the  present  law  of  embezzle- 
ment, by  reciting  the  description  of  mischiefs  which 
was  then  intended  to  be  repressed.  It  is  singular  that 
the  words  "  body  corporate  or  politic,"  in  39  Geo.  3. 
c.  85.,  should  have  been  omitted  in  "the  existing  act; 
however,  there  is  no  doubt  that  clerks  or  servants  to 
such  bodies  would  be  held  to  be  included  in  its  general 
words.  The  question  here  is,  whether  this  plaintiff  is 
such  a  clerk  or  servant,  or  person  employed  in  the 
capacity  of  either  ?  And  looking  at  the  nature  of  his 
employment,  as  proved,  and  the  various  decisions  on 
the  subject  which  have  been  cited,  to  which  Rex  v. 
Nettleton  (a)  might  be  added,  1  should  say  that  he 
certainly  is  not  a  servant  to  the  mayor  and  corporation 
Or  the  commoners ;  for  what  controul  have  they  or  any 

(a)  Ky>  &  M.  *59- 
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1833,  other  person  over  him?  Not  only  is  it  not  shown  that 
any  person  could  call  on  him  to  pay  over  any  money  he 
may  receive  as  soon  as  it  is  received,  but  it  is  shown 
that  he  had  an  indefeasible  right  to  retain  it  during 
his  year  of  office.  That  right  is  wholly  incompatible 
with  the  situation  of  clerk  or  servant. 

As  to  the  other  counts,  I  am  of  opinion  that  the 
inuendo  should  be  read  as  a  substantive  allegation  in 
the  declaration,  which  requires  proof  accordingly,  and 
cannot  be  rejected.  This  is  a  very  different  case  from 
those  where,  on  questions  originating  for  the  first  time 
after  verdict,  in  cas^s  where  the  words  afford  a  clear 
cause  of  action  without  any  inuendo,  a  bad  or  repug- 
nant inuendo  has  been  rejected  as  surplusage.  For 
the  question  here  is,  as  it  was  at  nisi  prius,  one  of 
evidence,  viz.  not  whether  the  inuendo  is  bad,  but 
whether,  not  being  shown  to  be  other  than  good,  it  is 
proved.  Then  as  the  plaintiff,  by  not  bringing  himself 
within  the  statute  as  a  clerk  or  servant,  made  it  im- 
practicable to  prove  a  material  allegation  in  his  decla- 
ration, the  consequence  is,  that  as  he  might  have 
been  nonsuited  at  the  trial,  so  this  rule  must  be  made 
absolute  for  entering  a  nonsuit. 

Bolland  B.  was  at  chambers* 

Gurney  B. — It  is  quite  unnecessary  for  me  to  add 
more  than  my  concurrence. 

Rule  absolute* 
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1833. 

Cotterill  against  Dixon.  Wv**/ 

A    Rule  to  change  the  venue  had  been  obtained  after  If  a  motion  to 

plea  pleaded  on  a  special  affidavit,  by  which  it  J^jJJJJ^S 
appeared  that  all  the  witnesses  lived  in  the  county  to  on  special 
which  it  was  proposed  to  change  the  venue.    Cause  oUgnt  not  to 
was  shown  that  the  application  was  too  late.     But,         he  made  till 

*  r  after  plea 

pleaded. 
Per  Bayley  B.— That  would  be  so  if  the  application 

rested  on  the  ordinary  affidavit,  but  this  motion  being 

made  on  special  grounds,  ought  to  be  made  after  plea 

pleaded,  because  it  cannot  be  previously  known  what 

issue  is  to  be  tried. 

Milner  for,  JR.  V.  Richards  against  the  rule. 


IN  THE  EXCHEQUER  CHAMBER. 

Garland  against  Carlisle,  Assignee  of  Leonard,  a 

Bankrupt. 

(In  Error  from  the  Common  Pleas.) 

Before  DENMAN,Chief  Justice,  and  Littledale,  Parke, 
and  Taunton,  Justices  of  K.  B. — Bayley,  Vaugh an, 
Bolland,  and  Gurney,  Barons  of  Exchequer. 

A  S  the  special  verdict  was  stated  at  length  by  Mr*  Whether  a 

Baron  Gurney  in  his  judgment,  it  will  be  sufficient  to  obedience  to 
mention  that  this  was  an  action  of  trover  by  the  assignee  u  ?eri  t*cias 

seizes  the 

of  Leonard,  a  bankrupt,  for  goods  seized  by  Garland,  goods  of  a  per* 
the  defendant  below,  as  sheriff  of  Dorset,  under  a  fi.  fa*  50n  wl?°  h,M 

'  committed  an 

issued  by  Payne  against  Leonard  after  an  act  of  bank-  act  of  bank' 
ruptcy  committed  by  the  latter.    A  special  verdict  was  ™<JS3L  ^ " 
found  at  Dorchester  summer  assizes  1826,  the  sub-  issuing  the 
stance  of  which  appears  to  be,  that  the  bankrupt's  liable  in  trover 
goods  seized  by  the  sheriff  were. packed  up  upon  the  ^  the  assig- 

.  nees  of  the 

premises  while  the  sheriff  was  in  possession,  but  that  latter,—* 


Garlahd 

V. 
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1833.  the  plaintiff  Payne  subsequently  agreed  to  abandon 
the  execution  on  receiving  goods  instead  of  money. 
To  that  arrangement  the  sheriff,  by  his  agent  specially 
Carlisle,  authorized  for  the  purpose,  assented ;  the  execution  was 
wholly  abandoned,  and  the  goods  were  thereupon  sent 
to  the  plaintiff  Payne  as  packed.  Afterwards,  and 
before  the  commission  issued,  a  portion  of  Leonards 
goods,  worth  5/.,  was  sent  by  the  under-sheriff's  agent 
to  the  sheriff  's  officer,  to  hold  till  the  poundage  and 
expenses  of  levy  &c.  were  paid  him  by  the  plaintiff 
Payne.  That  payment  having  been  made  after  the 
commission  issued,  those  goods  were  also  sent  to  "the 
plaintiff  by  the  officer. 

On  the  argument  of  the  special  verdict  in  C.  P.  it  was 
contended  for  the  assignee,  that  if  there  was  a  conver- 
sion of  the  goods  by  the  sheriff,  he  was  liable  in  trover 
to  the  assignees  under  the  commission  issued  on  an 
act  of  bankruptcy  committed  prior  to  the  levy,  whether 
he  knew  of  the  bankruptcy  or  not ;  Lazarus  v.  Waitk- 
man  (a),  Price  v.  Helyar  (b).  The  facts  showing  a 
conversion  were  then  insisted  on. 

For  the  sheriff,  after  it  had  been  contended  that  the 
facts  in  evidence  did  not  prove  a  conversion  by  him,  it 
was  intimated  that  if  they  did,  it  was  not  proposed  to 
argue  the  question  of  his  liability  in  that  court,  it  hav- 
ing been  so  recently  decided  there  in  an  adverse  manner. 

The  court  were  of  opinion  that  a  conversion  by  the 
sheriff  was  established,  supposing  the  sheriff  to  be 
liable  in  trover.  They  intimated  that  any  further  dis- 
cussion of  the  latter  point  should  take  place  in  a  court  of 
appeal,  and  held,  that  the  sheriff  having  received  the 
benefit  of  the  51.  parcel  of  goods  in  discharge  of  his 
poundage,  and  having  been  instrumental  and  assenting 
to  the  packing  up  the  others,  must  be  considered  a  prin- 
cipal in  the  transaction.    Judgment  for  the  plaintiff  (c). 

(a)  5  B.  M.  SIS.  (b)  4  Bing.  597.  (c)  T  Blng.  *98: 
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A  writ  of  error  having  been  brought,  the  point  of       1833. 
the  sheriff's  liability  in  trover  was  most  elaborately 
argued,  in  the  vacation  after  Trinity  term,  by 


Garland 

v. 
Carlisle. 


F.  Pollock  for  the  sheriff,  as  plaintiff  in  error,  and 
Bompas  Serjt.  for  the  assignee,  as  defendant  in  error ; 
but  the  great  length  and  minuteness  of  the  judgments 
render  it  unnecessary  to  detail  their  arguments  here* 

The  Court  took  time  to  consider,  and 

On  the  26th  November  the  learned  Judges  proceeded 
to  deliver  their  judgments  seriatim. 

Gurney  B. — This  was  an  action  of  trover  by  Thomas 
Carlisle,  assignee  of  the  estate  and  effects  of  George 
Valentine  Leonard,  a  bankrupt,  against  George  Gar" 
land,  late  high  sheriff  of  the  county  of  Dorset,  in  which 
the  jury  have  found  the  following  special  verdict. 

That  the  within-named  George  Valentine  Leonard, 
at  the  time  of  the  committing  of  the  act  of  bankruptcy 
and  the  issuing  of  the  commission  hereinafter  men- 
tioned, was  a  trader  within  the  intent  and  meaning  of 
and  subject  to  the  statutes  made  and  then  in  force  con- 
cerning bankrupts,  and  that  there  was  then  a  good 
petitioning  creditor's  debt.  That  the  said  George 
Valentine  Leonard,  on  the  15th  October  1634*,  com* 
mitted  an  act  of  bankruptcy.  That  on  15th  Dee.  in 
the  same  year  a  writ  of  fi.  fa.  issued  out  of  his  majesty's 
court  of  K.  B.  tested  the  last  day  of  Michaelmas  term 
preceding,  returnable  on  Monday  next  after  eight  days 
of  St*  Hilary  then  next,  and  directed  to  the  sheriff  of 
Dorset,  commanding  him  that  of  the  goods  and  chat- 
tels of  the  said  G.  V.  L.  he  should  cause  to  be  levied 
as  well  a  certain  debt  of  6042.  which  Joshua  Payne 
had  recovered  against  him  in  the  court  of  K.  B.,  as  also 
66*.  fox  his  damages,  as  well  by  reason  of  the  detain- 
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1833.       ing  of  that  debt  as  for  his  costs  and  charges ;  which 
^v"^/      said  writ  was  indorsed  to  levy  306/.  1*.  6d.  besides 
v,  sheriff's  fees,  poundage,  officer's  fees,  and  all  other 

Carlisle,    incidental  expenses. 

That  on  the  16th  day  of  the  said  month  of  December 
the  said  writ  was  delivered  to  Mr.  William  Parr,  at 
that  time  under-sheriff  to  the  defendant,  who  was  then 
sheriff  of  Dorset,  by  John  Williams,  an  agent  of  the 
said  Joshua  Payne,  together  with  a  letter  from  Green  $ 
Ashurst,  his  attornies ;  a  copy  whereof  is  as  follows : — 

"  Sambrook  Court,  Basinghall  Street,  December  15,  1824. 

"  Sir, — The  bearer,  Mr.  Williams,  will  deliver  a 
writ  of  fi.  fa.  to  you,  which  we  have  issued  against  the 
goods  of  Mr.  Geo.  Valentine  Leonard,  and  upon  which 
you  will  be  pleased  to  grant  a  warrant  to  an  officer 
living  near  to  Lyme.  We  authorize  you  and  the  officer 
to  take  Mr.  Williams's  directions  on  the  subject  of  this 
execution,  and  to  withdraw  from  possession  if  he  shall 
think  fit  to  request  you  so  to  do.     We  are,  &c. 

"  Mr.  Parr.  Green  %  Ashurst:9 

And  on  the  17th  of  that  month  the  defendant  issued 
his  warrant,  directed  to  William  Restarick,  his  bailiff, 
reciting  the  said  writ,  and  commanding  him  to  levy  of 
the  goods  and  chattels  of  the  said  George  Valentine 
Leonard,  as  required  by  the  said  writ,  that  the  said 
sheriff  might  have  the  money  as  by  the  same  he  was 
commanded.  That  the  said  warrant  was  delivered  by 
the  said  John  Williams,  the  agent  of  the  said  Joshua 
Payne,  to  the  said  William  Restarick,  together  with  a 
letter  from  the  said  William  Parr,  as  under-sheriff  as 
aforesaid,  to  the  said  William  Restarick,'  a  copy  of 

Which  is  as  follows  :— 

"  Poole,  December  16, 1824. 
"  Payne  v.  Leonard. 
"  Sib, — Enclosed  is  a  warrant  to  levy  on  the  defend- 
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ant's  property,   which  I  send  you  by  Mr.  Williams,       1838. 

whose  directions  you  will  take  in  the  execution  of  the     sT****^ 

J  Garland 

warrant ;  and  if  he  requests  you  to  withdraw  the  exe-  p. 

cution,  you  will  do  so  on  his  giving  you  a  written  au- 
thority. William  Parr." 
Who  afterwards,  on  the  17  th  day  of  December,  in  the 
year  last  aforesaid,  entered  the  said  G.  F.  Leonards 
house  and  premises  at  Lyme,  in  the  county  of  Dorset, 
and  there  seized  and  took  divers  goods  in  the  declara- 
tion mentioned,  which  were  the  goods  of  the  said 
G.  V.  L.,  but  which  by  the  subsequent  commission  of 
bankrupt  and  assignment  became  the  property  of  the 
plaintiff  by  relation  from  the  act  of  bankruptcy,  of  the 
value  of  450/.,  under  and  by  virtue  of  the  same  writ, 
putting  Robert  Gascoigne,  his  assistant,  in  possession, 
and  leaving  with  him  the  warrant,  and  kept  possession 
of  the  same  till  the  24th  day  of  the  same  month. 

That  whilst  said  Robert  Gascoigne  was  so  in  posses- 
sion as  the  assistant  of  the  said  William  Restarick, 
divers  goods,  parcel  of  the  said  goods  in  the  said  de- 
claration mentioned,  of  the  value  of  445/.,  which  were 
the  goods  of  the  said  G.  V.  L.,  but  which  by  the 
subsequent  commission  of  bankruptcy  and  assignment 
became  the  property  of  the  plaintiff  by  relation  from 
the  act  of  bankruptcy,  were  made  up  into  13  packages, 
which  the  said  William  Restarick  understood  were 
packed  for  the  purpose  of  satisfying  the  levy,  in  pur- 
suance of  an  arrangement  made  between  the  said  John 
Williams  and  the  said  G.  V.  L.,  eight  of  them  to  pay 
the  debt  due  from  the  said  G.  V.  L.  to  the  said  Joshua 
Payne,  and  the  remaining  five  to  be  sold  by  the  said 
Joshua  Payne  for  the  sheriff's  poundage,  officer's  fees, 
and  other  expenses  which  the  said  John  Williams,  as 
such  agent,  should  have  incurred  or  might  incur  in 
and  about  the  said  levy;  the  surplus  balance  to  be 
remitted  to  the  said  G.V*L. 
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188S*  The  greater  part  of  these  goods  had  been  originally 

purchased  by  the  said  G.  V.L.  of  the  said  J.  P.,  but 
some  few  of  the  goods  so  purchased  having  been  sold, 
Carlisle.  the  value  0f  faem  was  made  up  out  of  the  said  G.  V.  L.'s 
stock;  but  the  said  J.  P.  had  not  by  his  arrangement 
any  more  than  his  just  debt. 

That  after  such  arrangement  had  been  so  made 
between  them  on  the  24th  of  the  same  month  of  De- 
cember, the  said  John  Williams,  agent  for  the  said 
J.  P.  delivered  to  the  said  William  Restarick  two  let- 
ters, one  dated  the  £3d  day  of  December,  signed  by 
the  said  G.  V.  L.,  and  directed  to  the  said  William 
Restarick,  as  follows: — 

"  I  request  and  empower  you  to  take  goods  instead 
of  cash  to  the  amount  of  the  levy  in  the  above  cause." 

And  the  other  dated  Lyme,  14  December  1824, 
signed  by  the  said  John  Williams,  as  follows: — 

"  I  hereby  authorize  and  request  you  to  quit  posses- 
sion, the  plaintiff  having  been  satisfied  the  whole  debt 
and  costs  in  this  action." 

The  said  execution  was  afterwards,  on  the  said  last- 
mentioned  day,  wholly  abandoned,  and  the  said  Robert 
Gascoigne  and  the  said  William  Restarick  quitted  the 
premises  of  the  said  G.  V.  L.,  leaving  all  the  said 
goods  therein;  the  said  Robert  Gascoigne  going  to 
Bridport  and  taking  the  said  warrant  with  him,  and 
the  said  William  Restarick  to  the  Cups  inn  at  Lyme. 

That  two  hours  after,  the  said  John  Williams,  the 
agent  of  the  said  Joshua  Payne,  came  to  the  said 
W.  Restarick  at  the  Cups  inn  to  settle  with  him  for 
the  sheriff's  poundage,  and  his  the  said  W.  Restarick** 
expenses  for  inventory,  holding  possession,  levying  and 
other  expenses,  which  was  done,  and  was  the  first  time 
they  had  been  adjusted ;  and  the  said  John  Williams 
paid  to  the  said  W.  Restarick  the  whole  thereof  except 
51.  which  he  did  not  pay ;  he  the  said  John  Williams 
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and  the  said  W.  Restarick  agreed  that  the  said  John       1838. 
Williams  should  cause  goods  to  the  amount  of  51.     !^* 
to  be  packed  up  and  sent  to  the  said  W.  Restarted  to  be  „. 

deposited  with  and  kept  by  him  till  the  said  51.  should     Carlisle. 
be  remitted  to  him. 

That  a  quantity  of  goods  of  the  value  of  5/.,  being 
the  residue  of  the  goods  mentioned  in  the  declaration, 
was  accordingly  fetched  from  the  shop  of  the  said 
bankrupt  by  a  shopman  of  the  said  bankrupt,  and  sent 
to  the  Cups  inn,  and  was  afterwards  on  the  following 
Monday,  26th  December  in  the  same  year,  received 
by  the  said  W.  Restarick  at  Bridport  by  the  Lyme 
carrier. 

That  the  said  51.  was  about  two  months  after  paid 
to  the  said  W.  Restarici,  who  forwarded  the  said  pack- 
age of  goods,  about  the  same  time  that  the  money  was 
paid,  by  the  van  to  London  to  the  said  Joshua  Payne. 

That  the  said  W.  Restarick,  at  the  same  time  he 
received  the  same  quantity  of  goods,  knew  that  they 
were  part  of  the  goods  which  bad  been  so  seized  as 
aforesaid. 

That  the  said  13  packages  of  goods  were,  after  the 
said  execution  so  abandoned  as  aforesaid,  on  the  said 
day  sent  by  the  said  John  Williams,  as  such  agent  as 
aforesaid,  from  the  said  house  and  premises  of  the  said 
G.  V.  L.  to  the  Cob  at  Lyme,  each  of  them  being 
marked  with  the  letters  J.  P.  being  the  initials  of  the 
said  Joshua  Payne's  name,  and  thence  shipped  for 
London,  addressed  J.  P.  Carpenter  Smith's  wharf,  and 
were  directed  by  the  said  John  Williams  to  be  sent  to 
34,  Old  Change,  for  Joshua  Payne. 

That  they  were  sent,  together  with  four  other  packages 
of  goods  which  had  been  sent  to  the  Cups  some  days 
before  the  execution,  and  are  not  the  subject  of  the 
present  action,  making  17  packages  of  the  whole;  that 
they  were  landed  on  their  arrival  in  London  at  Car- 
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penter  Smith's  wharf,  whereof  Richard  Wilson  was 
the  wharfinger.  That  on  the  8th  January  1825  a 
commission  of  bankruptcy  issued  against  the  said 
G.  V.  Z.,  under  which  he  was  on  the  14th  of  the  same 
month  declared  a  bankrupt. 

That  on  the  29th  of  the  same  month  an  assignment 
of  the  estate  and  effects  of  the  said  bankrupt  was  made 
by  the  commissioners  under  the  said  commission  to  the 
said  plaintiff.  That  in  the  beginning  of  February  1885, 
Mr.  Henry  Ball  asked  the  said  Richard  Wilson,  if  he 
would  deliver  the  said  seventeen  packages  of  goods  to 
him,  who  said  "  certainly  not,  until  it  was  ascertained 
in  a  court  of  law  to  whom  they  belonged ;"  and  they 
still  remain  in  the  said  wharf  in  his  possession.  That 
on  the  15th  June  1825,  at  Poole  in  Dorsetshire,  the 
said  plaintiff  demanded  the  goods  mentioned  in  the 
declaration  of  the  said  defendant,  who  referred  him  to 
Mr.  Parr,  his  under-sheriff.  That  the  said  plaintiff 
soon  after  seeing  the  said  defendant  and  the  said  Mr. 
Parr  together  at  Poole  in  the  said  county  of  Dorset, 
asked  Mr.  Parr,  in  the  presence  of  the  said  defendant, 
whether  it  was  his  the  said  Mr.  Parrs  intention  to 
comply  with  the  terms  of  the  same  demand,  or  not?  to 
which  the  said  Mr.  Parr  answered,  "  No,  certainly 
not." 

Upon  this  special  verdict  the  court  of  Common  Pleas 
has  given  judgment  for  the  plaintiff,  and  the  defendant 
has  brought  this  writ  of  error  to  reverse  that  judg- 
ment. The  point  on  which  this  question  turns  has 
lately  undergone  the  consideration  of  the  court  of 
Exchequer  in  the  case  of  Balme  v.  Huiton,  and  of 
this  court,  composed  of  the  judges  of  the  courts  of 
K.  B.  and  C.  P.  in  the  same  case,  on  a  writ  of 
error  from  the  judgment  of  the  court  of  Exchequer, 
in  which  case  the  judgment  of  that  court  was  re- 
versed, upon  the  opinion  of  six  of  the  judges,  my 
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brother  Gaselee  dissenting  from  them,  and  adhering  1833. 
to  the  opinion  of  the  court  of  Exchequer.  Differing, 
as  I  must,  from  great  authorities,  on  which  side  soever 
I  form  my  opinion,  I  have  considered  the  question  Carlisle. 
most  anxiously — I  have  examined  every  case  upon  the 
subject  again  and  again — I  have  read  and  deliberated 
on  the  judgment  of  the  court  of  Exchequer  pronounced 
by  Lord  Lyndhurst,  and  also  the  several  judgments  pro- 
nounced by  toy  learned  brothers  in  this  court — I  trust  I 
feel  the  diffidence  which  I  ought  under  these  circum- 
stances to  feel  in  forming  any  opinion  upon  the  ques- 
tion. Yet  I  must  deliver  the  opinion  which  in  the 
result  I  have  formed,  and  in  which  I  have  been  much 
assisted  by  the  ample  and  able  discussion  which  this 
question  has  undergone.  That  opinion  is  in  favour  of 
the  defendant  in  error. 

It  is  difficult,  if  not  impossible,  to  add  any  thing  to  the 
arguments  of  the  several  learned  judges  upon  this  sub- 
ject with  whom  I  agree ;  I  will  however  briefly  state  the 
grounds  of  my  opinion.  As  this  is  a  question  arising  on 
an  act  of  parliament,  it  is  requisite  first  to  look  at  the 
act  itself.  The  statute  of  13  Elix.  c.  7,  empowers  the 
Lord  Chancellor,  by  commission  under  the  great  seal, 
to  appoint  persons  who  shall  have  full  power  and  au- 
thority to  take  such  order  and  direction  with  the  body 
of  the  bankrupt,  as  also  with  his  land,  and  also  with 
his  money,  goods,  chattels,  wares  and  merchandizes,  and 
debts,  wheresoever  they  may  be  found  or  known,  and 
cause  them  to  be  appraised  to  the  best  value  they  may, 
and  to  make  sale  of  the  same,  or  otherwise  to  order  the 
same  for  the  true  satisfaction  and  payment  of  the  cre- 
ditors.*9 This  is  a  plain,  clear,  distinct  enactment.  The 
first  question  is,  what  is  the  property  of  the  bankrupt 
respecting  which  the  commissioners  are  to  take  order? 
The  answer,  it  appears  to  me,  must  be  the  property 
which  the  bankrupt  had  at  the  time  he  became  so. 

vol.  in.  3  A 
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1 833.       The  fact  of  his  being  bankrupt  is  not  publicly  known 
at  the  time  it  takes  place.    It  is  ascertained  at  a  subse- 
quent period.    A  commission  issues,  adjudication  is 
Carlisle,    made,  assignees  are  appointed.    To  them  the  bank* 
rupt's  property  is  assigned,  and  their  title  to  the  bank- 
rupt's property  relates  back  to  the  time  of  the  bank- 
ruptcy.   There  is  no  period,  short  of  the  bankruptcy, 
which  can  be  predicated  as  the  commencement  of 
their  title.    It  cannot  be  necessary  to  cite  cases  to  esta- 
blish a  principle  which  is  so  well  settled  and  acknow- 
ledged.   This  relation  is  absolutely  necessary  for  the 
prevention  of  fraud.    Unquestionably  this  often  pro- 
duces great  hardship  to  individuals.    If  that  were  not 
known  when  the  statute  passed,  it  has  become  known 
in  a  thousand  instances  since,  and  in  particular  cases 
the  application  of  the  rule  has  been  restrained,  not  by 
the  courts  of  law,   but  by  the  legislature.    Where 
exceptions  have  not  been  introduced,  the  rule  has 
been  considered  as  inflexible.    If  the  assignees  have 
therefore  a  title  to  the  property ,  of  the  bankrupt,  it 
appears  to  me  to  be  a  necessary  consequence  that  they 
must  be  intitled  to  follow  that  property  whithersoever 
it  goes,  and  must  have  a  right  of  action  against  any 
person  who  converts  it,  otherwise  it  is  impossible  that 
they  can  make  due  distribution  among  the  creditors. 
It  is  admitted  that  this  is  so  with  respect  to  the  judgment 
creditor.    But  it  is  said  that  this  being  an  action 
against  the  sheriff  rests  upon  a  different  principle. 
In  this  case,  at  a  period  when  the  fact  of  the  bankruptcy 
was  not  known  (although  it  had  taken  place),  the  de- 
fendant, the  sheriff,  who  was  commanded  to  take  the 
goods  of  Leonard  the  bankrupt,  took  goods  which  had 
belonged  to  Leonard,  but  which  had  then  ceased  to 
belong  to  him,  and  were  (as  it  was  afterwards  ascer- 
tained) the  goods  of  his  assignee,  and  converted  them 
by  handing  them  over  to  the  judgment  creditor.    The 
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defendant  contends  that  he  is  not  liable  to  this  action  1833. 
of  trover  because  he  is  a  public  officer;  that  he  was 
called  upon  to  execute  the  process  of  the  law,  and  that 
at  the  time  he  executed  it  he  had  no  reason  to  doubt  Carlisle 
that  the  goods  which  he  found  in  the  possession  of 
Leonard  were  his  property.  I  admit  the  hardship, 
and  regret  that  it  exists,  but  the  legislature  has  not 
made  any  exception  in  favour  of  a  public  officer  under 
these  circumstances,  and  I  think  that  a  court  of  law 
cannot  supply  that  omission.  This  is  the  best  opinion 
that  I  can  form  upon  the  act  of  parliament  itself,  and 
this  would  be  my  judgment  were  the  case  res  Integra. 
The  next  question  is,  whether  this  act  of  parliament 
has  in  all  times  received  a  contrary  exposition.  If  an 
act  of  parliament  more  than  two  centuries  old  has 
received  one  uniform  construction,  it  would  perhaps  be 
more  safe  to  yield  that  construction  (even  though  it 
should  not  be  quite  satisfactory)  than  by  making  a 
change  to  unsettle  the  opinions  and  the  practice  of  the 
profession  and  of  the  public.  But  I  do  not  find  the 
stream  of  authority  so  uniform  as  to  compel  me  to 
adopt  a  construction  of  this  statute  at  variance  from 

my  own  conviction.  On  the  contrary,  I  find  the  cases 
and  the  practice,  for  a  period  of  nearly  80  years,  in 
favour  of  the  construction  which  I  have  given,  and  the 
older  cases,  upon  which  reliance  is  placed  for  the 
opposite  construction,  appear  to  me  to  be  of  doubtful 
authority.  The  first  case  which  is  relied  upon  in  the 
judgment  in  the  court  of  Exchequer  is  that  of  Bailey  v. 
Burning  (a).  This  case  is  very  imperfectly  and  con- 
fusedly reported.  It  was  an  action  of  trover,  yet  if  we 
can  trust  the  reports  the  discussion  which  took  place 
would  rather  have  induced  the  supposition  that  it  had 
been  considered  an  action  of  trespass :  the  finding  of 
the  jury  indeed  appears  to  have  proceeded  upon  that 

(a)  1  Lev.  191 ;  1  Sid,  271 ;  2  Keble,  32,  33. 
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1833.  supposition,  for  they  submit  the  question  to  the  court 
upon  the  taking  by  the  defendant,  which  would  have 
been  the  question  if  the  action  had  been  trespass,  but 
Carlisle,  certainly  was  not  the  question  where  the  action  was 
trover. 

At  the  time  that  the  case  of  Balme  v.  Hutton  was 
before  the  court  of  Exchequer,  it  was  supposed  that 
the  jury  in  Bailey  v.  Banning  had  found  the  conversion. 
The  postea  had  not  then  been  transcribed,  and  the  court 
had  no  other  information  respecting  it  than  the  reports 
afforded.  But  before  the  case  came  on  in  this  court 
upon  the  writ  of  error,  the  postea  was  transcribed,  and 
it  then  appeared  that  although  the  jury  found  both  the 
demand  and  refusal,  they  did  not  find  the  conver- 
sion (a).  Now  the  demand  and  refusal,  although, 
evidence  of  conversion,  do  not  amount  to  conversion. 
That  omission  the  court  could  not  supply,  and  it  was 
expressly  found  that  the  goods  remained  in  the  hands 
of  the  sheriff.  Consistently  with  the  opinion  which 
leads  me  to  give  judgment  in  favour  of  the  defendant 
ln  error  in  this  case,  I  should  have  had  no  difficulty  in 
giving  judgment  for  the  defendant  in  that.  Considering 
the  actual  finding  of  the  jury,  the  discussion  that  took 
place,  and  the  imperfect  reports  with  which  we  are  fur- 
nished, I  cannot  but  think  that  much  more  importance 
has  been  ascribed  to  this  case  than  it  deserves. 

The  next  case  is  Lechmere  v.  Thorogood,  3  Mod. 
£36,  and  which  came  on  again  as  reported  in  1  Show. 
12.  That  was  an  action  of  trespass,  and  all  that  the 
court  was  called  on  to  decide  was,  whether  trespass 
would  lie,  and  they  held  that  it  would  not  I  agree 
entirely  with  the  decision  in  that  case,  that  trespass 
would  not  lie.  The  bankrupt  could  not  bring  the  ac- 
tion, for  his  property  in  the  goods  had  ceased.  The 
assignee  could  not  bring  the  action,  because  possession 

(a)  Sec  ante,  Vol.  II.  6*2  n. 


in  the  Third  Year  op  WILLIAM  IV. 


717 


real  or  constructive  is  necessary  to  sustain  an  action 
of  trespass,  and  he  had  neither.  The  property  of  the 
assignee  related  back,  because  the  statute  had  given  it 
to  him,  but  the  statute  had  not  given  a  relation  of  pos- 
session. An  action  of  trover  was  afterwards  brought, 
and  the  plaintiff  again  failed ;  and  Shower  in  his  report 
says,  it  was  decided  that  having  brought  trespass,  and 
being  defeated,  trover  could  not  afterwards  be  main- 
tained by  him.  Another  reporter  says  the  case  was 
adjourned ;  but  it  is  probable  that  Shower  was  right, 
because  he  speaks  with  some  exultation  on  his  poor 
widow  having  been  quit  of  them  at  law  in  both  courts. 
The  court  did  not  decide  that  trover  could  not  have 
been  maintained  if  that  had  been  brought  first.  Whe- 
ther the  court  decided  rightly  that  the  judgment  for 
the  defendant  in  the  trespass  was  a  bar  to  the  ac- 
tion of  trover,  it  is  not  necessary  to  inquire.  But  why 
an  action  of  trover  for  converting  the  property  of  the 
assignees  on  the  1st  of  February  should  not  be  sustain- 
able, because  it  had  been  decided  that  an  action  of 
trespass  for  entering  and  taking  those  goods  upon  the 
1st  of  January  could  not  be  sustained,  I  confess  that  I 
cannot  see.  The  evidence  in  the  one  case  would  be 
materially  different  from  the  evidence  in  the  other. 

The  next  case  is  Cole  v.  Davies  (a),  which  at  best  is 
but  a  nisi  prius  case.  Its  authority  is  materially  de- 
tracted from  by  the  observation  of  Lord  Mansfield  in 
Cooper  v.  Chitty,  that  it  was  one  of  those  notes  which 
were  taken  by  Lord  Raymond  when  he  was  young,  as 
short  hints  for  his  own  use,  but  too  incorrect  and  too 
inaccurate  to  be  relied  on  as  authorities.  And  if  Lord 
Raymond  in  taking  his  note  omitted  but  two  words/ 
the  law  laid  down  will  be  unquestionable.    If  Lord 

* 

Holt  said,  (as  probably  he  did  say)  not  that  no  action 

(a)  Ld.  Rajrm.  724. 
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1833.  will  lie,  but  that  no  action  of  trespass  will  lie  against  the 
sheriff,  because  he  obeyed  the  writ,  then  this  case 
will  not  be  inconsistent  with  what  I  conceive  to  be  the 
Caelisle.  k^  These  cases  appear  to  me  to  be  but  slender  au- 
thority for  deciding  that  the  sheriff  shall  not  be  an- 
swerable for  converting  the  property  of  the  assignees 
of  the  bankrupt  under  a  warrant  to  levy  on  the  goods 
of  the  bankrupt 

The  last  of  those  cases  occurred  in  the  year  1698, 
and  there  does  not  appear  to  be  any  thing  to  fill  up  the 
chasm  between  that  case  and  the  case  of  Cooper  v. 
Chitty f  which  was  in  the  year  1766,  immediately  after 
Lord  Mansfield  had  taken  his  seat  as  chief  justice  of 
the  court  of  K.  B. 

It  has,  in  the  consideration  of  this  question,  excited 
some  surprise  in  my  mind  that  the  case  of  Cooper  v. 
Chitty  should  have  raised  so  much  doubt  as  to  induce 
the  court  to  call  for  a  second  argument ;  but  we  learn 
from  Sir  James  Burrow  that  second  arguments  were 
at  that  time  much  more  common  than  they  have  been 
since ;  and  that  they  were  allowed,  if  pressed  for  by 
counsel,  even  though  the  court  themselves  entertained 
no  doubt. 

The  case  of  Cooper  v.  Chitty  was  very  fully  argued, 
the  court  took  time  to  consider,  and  Lord  Mansfield 
pronounced  an  elaborate  judgment  (a). 

Sir  James  Burrow's  report  of  the  judgment  upon 
the  general  question  of  law,  and  the  distinction  between 
trover  and  trespass,  is  as  follows.  "  The  general 
question  is,  whether  or  no  the  action  is  maintainable 
by  the  assignees  against  the  defendants,  the  sheriffs, 
who  have  taken  and  sold  the  goods.  It  is  an  action  of 
trover.  The  bare  defining  the  nature  of  this  kind  of 
action  and  the  grounds  upon  which  a  plaintiff  is  en- 

(<t)  1  Burr.  20;  Kenyon,  393 ;  1  B1.65, 
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titled  to  recover  in  it,  will  go  a  great  way  towards  the  1833. 
understanding,  and  consequently  towards  the  solution 
of  the  question  in  this  particular  case.  In  form  it  is  a 
fiction ;  in  substance  a  remedy  to  recover  the  value  of  Cablisle. 
personal  chattels  wrongfully  converted  by  another  to 
his  own  use.  The  form  supposes  the  defendant  may 
have  come  lawfully  by  the  possession  of  the  goods. 
This  action  lies  and  has  been  brought  in  many  cases 
where  in  truth  the  defendant  has  got  possession  law- 
fully/' "  Hence  (he  adds)  if  the  defendant  delivers  the 
thing  upon  demand,  no  damages  can  be  recovered  in 
this  action  for  having  taken  it.  This  is  an  action  of 
tort,  and  the  whole  tort  consists  in  the  wrongful  con- 
version. Two  things  are  necessary  to  be  proved  to 
entitle  the  plaintiff  to  recover  in  this  kind  of  action. 
1st.,  Property  in  the  plaintiff;  and  2dly,  A  wrongful 
conversion  by  the  defendant.  "  As  to  the  first,  it  is 
admitted  in  the  present  case  that  the  property  was  in 
the  plaintiffs,  as  on  and  from  the  4th  of  December 
(which  was  before  the  seizure)  by  relation.  This  re- 
lation the  statutes  concerning  bankrupts  introduced 
to  avoid  frauds.  They  vest  in  the  assignees  all  the 
property  that  the  bankrupt  had  at  the  time  of  what  I . 
may  call  the  crime  committed,  (for  the  old  statutes 
consider  him  as  a  criminal.)  They  make  the  sale  by 
the  commissioners  good  against  all  persons  who  claim 
by,  from,  or  under  the  bankrupt,  after  the  act  of 
bankruptcy,  and  against  all  executions  not  served  and 
executed  before  the  act  of  bankruptcy.  Dispositions 
by  process  of  law  are  put  upon  the  same  foot  with 
dispositions  by  the  party.  To  be  valid  they  must 
be  completed  before  the  act  of  bankruptcy. 

Till  the  making  of  19  Geo.  2.  c.  32.,  if  the  bankrupt 
had  bonft  fide  bought  goods  or  negotiated  a  bill  of 
exchange,  and  thereupon  or  otherwise  in  the  course  of 
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1833.        trade  paid  money  to  a  fair  creditor  after  he  himself 

V^VM^/      had  committed  a  secret  act  of  bankruptcy,  such  bon& 

Vm  fide  creditor  was  liable  to  refund  the  money  to  the 

Carlisle,     assignees,  after  a  commission  and  assignment,  and  the 

payment,  though  really  and  boni  fide  made  to  the 

creditor,  was  avoided  and  defeated  by  the  secret  act  of 

bankruptcy.    This  is  remedied  by  that  act  in  case  no 

notice  was  had  by  the  creditor,  (prior  to  his  receiving 

the  debt)  that  his  debtor  was  become  a  bankrupt,  or 

was  in  insolvent  circumstances.    Therefore  as  to  the 

first  point,  it  is  most  clear  that  the  property  was  in 

the  plaintiff  as  on  and  from  the  4th  of  December,  when 

the  act  of  bankruptcy  was  committed. 

2dly,  The  only  question  then  is,  whether  the  de- 
fendants are  guilty  of  a  wrongful  conversion.  That 
the  conversion  itself  was  wrongful  is  manifest.  The 
sheriffs  had  no  authority  to  sell  the  goods  of  the 
plaintiffs,  but  of  William  Johns  only.  They  ought  to 
have  delivered  these  goods  to  the  plaintiffs,  the  as- 
signees. Upon  the  foundation  of  the  legal  right  the 
chancellor  even  in  a  summary  way  would  have  or- 
dered them  to  be  delivered  to  the  assignees.  It  is  ad- 
mitted on  the  part  of  the  defendants  that  the  inno- 
cent vendee  of  the  goods  so  seized  can  have  no  title 
under  the  sale,  but  is  liable  to  an  action;  and  that 
Godfrey  the  plaintiff  would  have  no  title  to  the  money 
arising  from  such  sale,  but  if  he  received  it,  would  be 
liable  to  an  action  to  refund.  If  the  thing  be  clearly 
wrong,  the  only  question  that  remains  is,  whether  the 
defendants  are  excusable,  though  the  act  of  conversion 
be  wrongful. 

Though  the  statutes  concerning  bankrupts  rescind 
all  contracts  and  executions  not  completed  before  the 
act  of  bankruptcy,  and  vest  the  property  of  the  bank- 
rupt in  the  assignees  by  relation  in  order  to  an  equal 
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division  of  his  estate  among  his  creditors,  yet  they  do       1833. 

not  make  men  trespassers  or  criminal  by  relation  who 

have  innocently  received  goods  from  him,  or  executed 

legal  process  not  knowing  of  an  act  of  bankruptcy*     Carlisle. 

That  was  not  necessary  and  would  have  been  unjust. 

The  injury  complained  of  by  this  action  for  which 
damages  are  to  be  recovered,  is  not  the  seizure  but  the 
wrongful  conversion.  The  sheriff  acts  at  his  peril,  and 
is  answerable  for  any  mistake ;  infinite  inconveniences 
would  arise  if  it  were  not  so." 

*  r 

Lord  Mansfield  then  adverts  to  the  cases  of  Bailey  v. 
Banning,  Leckmere  v.  Thorogood,  and  Cole  v.  Davies, 
and  observes, 

"  The  fallacy  of  the  argument  from  the  authority  of 
these  cases  turns  upon  using  the  word  '  lawful'  equi- 
vocally in  two  senses.  To  support  the  act  it  is  not 
lawful.  But  to  excuse  the  mistake  of  the  sheriff  through 
unavoidable  ignorance  it  is  lawful ;  or,  in  other  words, 
the  relation  introduced  by  the  statutes  binds  the 
property ;  but  the  men  who  act  innocently  at  the  time 
are  not  made  criminals  by  relation,  and  therefore  they 
are  excused  from  being  punishable  by  action  or  indict- 
ment as  trespassers;  what  they  did  was  innocent,  and  in 
that  sense  lawful.  But  as  a  ground  to  support  a 
wrongful  conversion  by  sale  after  a  commission  pub- 
licly taken  out,  and  an  actual  assignment  made,  it  was 
not  lawful."    He  afterwards  says, 

"  As  to  the  case  of  Cole  v.  Davies  and  another,  re- 
ported in  I  Lord  Raymond,  724,  that  no  action  will  lie 
against  the  sheriff,  who  after  the  bankruptcy  seizes  and 
sells  the  goods  under  a  fi.  fa.  to  him  directed,  (which  is 
there  said  to  be  ruled  by  Lord  Chief  Justice  Holt  at 
nisi  prius,)  these  notes  were  taken  in  10  Will.  3,  when 
Lord  Raymond  was  young,  as  short  hints  for  his  own 
use.    But  they  are  too  incorrect  and  inaccurate  to  be 
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1833.  relied  on  as  authorities."  After  examining  that  case 
he  continues! 

"There  are  much  greater  hardships  upon  other  third 
Carlisle,  persons  concerned  in  pecuniary  transactions  with  bank- 
rupts, which  hardships  they  are  nevertheless  left 
subject  to,  because  it  was  necessary  that  they  should 
be  so  in  order  to  secure  the  end  and  intention  of  the 
act  relating  to  bankrupts,  namely,  the  securing  their 
effects  for  the  equal  satisfaction  of  their  creditors." 

The  judgment  of  Lord  Mansfield  upon  this  head,  as 
reported  by  Lord  Kenyan,  is  to  be  found  in  the  first 
vol.  p.  416. 

"  The  general  question  is,  whether  this  action  is  main- 
tainable by  the  assignees  against  the  defendants,  the 
sheriffs.  The  action  of  trover  is  in  form  a  fiction,  but  in 
fact  and  substance  a  remedy  given  the  subject  to  recover 
a  personal  property.  The  very  form  of  the  count  sup- 
poses that  the  defendant  may  come  lawfully  by  the 
possession  of  the  goods,  and  wherever  a  defendant 
gained  such  possession  wrongfully,  the  plaintiff,  by 
bringing  {this  action,  waives  the  trespass,  so  that  if  on 
demand  the  defendant  delivers  the  thing  to  the  plain* 
tiff,  no  damages  can  be  recovered  in  this  action.  It  is 
called  in  our  law  an  action  of  tort,  but  the  conversion 
is  the  whole  tort.  Two  things  are  necessary  for  a 
plaintiff  to  prove  in  this  action,  first,  property  in 
himself;  secondly,  a  wrongful  conversion  by  the  de- 
fendant* 

In  the  present  case  it  is  admitted,  that  the  property 
of  these  goods  was  by  relation  in  the  plaintiffs,  as  •  on 
and  from  the  4th  of  December/  which  was  before  the 
seizure,  and  was  most  notoriously  in  them  on  the  8th, 
when  the  assignment  was  made,  which  was  long  before 
the  sale.  This  property  by  relation  assignees  derive 
under  divers  acts  of  parliament,  whereby  bankrupts  are 
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divested  of  their  property  from  the  time  of  the  act       1833. 
committed.    They  make  the  assignment  good  against     {T****^ 
all  who  claim  by,  from,  or  under  the  bankrupt  after  the  v. 

bankruptcy  committed,  and  it  is  good  against  all  exe-     Cabu8LE' 
cutions  not  executed  before  the  act  of  bankruptcy,  and 
the  disposition  of  the  law  is  in  the  same  condition  as 
the  disposition  of  a  private  person. 

Before  19  Geo.  2.,  if  a  bankrupt  had  bought  bills 
of  exchange  or  goods  after  the  act  of  bankruptcy 
committed,  and  paid  money  for  them,  the  seller  was 
liable  to  refund  this  sum  to  the  assignees,  but  this  is 
remedied  by  that  statute,  though  still,  if  the  party  had 
notice,  the  relation  shall  stand. 

If  a  bankrupt  sells  goods  and  receives  the  money, 
the  sale  is  void,  and  all  acts  are  rescinded  from  the 
bankruptcy  committed:  these  statutes  vesting  the 
property  in  the  assignees,  do  not  however  make  pur- 
chasers trespassers  to  the  assignees,  so  as  to  be  subject 
to  an  indictment  or  action  of  trespass,  for  they  act 
innocently. 

Nothing  then  can  be  clearer  than  that  the  property 
was  in  the  plaintiffs  before  the  writ  of  fi.  fa.  was  exe- 
cuted, so  that  the  only  question  is,  whether  the  de- 
fendants are  guilty  of  a  wrongful  conversion?  and  that 
may  be  considered  in  two  lights. 

1st.  Whether  the  conversion  itself  be  wrongful? 
2d.  Whether  the  defendants  are  excusable  ? 
As  to  the  first,  that  the  conversion  is  wrongful  is 
manifest.  The  defendants  had  no  authority  to  sell  the 
goods  of  a  third  person,  and  these  goods  ought  to 
have  been  delivered  up  to  the  assignees.  I  have 
known  applications  in  Chancery  above  an  hundred 
times  for  sheriffs  to  return  the  goods  or  pay  the  money. 
That  the  act  was  injurious  appears  clearly  from 
this,  .that  the  vendee  could  have  no  title,  for  a  sale 
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1833.  cannot  be  lawful  which  gives  no  title  to  the  purchaser. 
In  this  case  an  action  would  lie  against  the  purchaser. 
The  end  for  which  the  goods  are  sold  is,  that  the 
Carlisle,  money  may  be  paid  to  the  plaintiff  in  the  original  action ; 
here  it  was  making  a  sale  which  could  not  stand, 
and  applying  the  money  to  him  who  cannot  hold  it. 
The  only  question,  as  I  said  before*  here  is,  upon 
the  tortious  conversion;  for  the  action  supposes  a 
rightful  possession ;  so  that  it  is  very  clear  that  the 
plaintiffs  are  entitled  to  judgment. 

Lord  Mansfield  then  considers  the  argument  for  the 
defendant,  and  the  cases  of  Bailey  v.  Burning,  Lech- 
mere  v.  Thorogoodj  and  Cole  v.  Davies,  which  had 
been  cited,  and  observes,  "  The  mistaking  those  cases 
arises  from  the  imperfection  and  abuse  of  words. 
Those  cases  determine  that  the  taking  the  goods 
is  lawful.  If  lawful,  it  was  argued  that  the  execu- 
tion was  well  begun  and  must  be  completed.  But 
how  was  the  seizure  lawful?  Is  it  meant  that  it 
was  lawful  as  against  the  assignees,  or  in  any  sense 
to  change  the  property  ?  Clearly  not,  for  the  assignees 
will  pursue  and  avoid  every  disposition,  even  in  market 
overt.  No  more  can  be  meant  than  this:  that  the 
sheriff  not  knowing  anything  of  the  secret  act  of  bank- 
ruptcy or  that  any  commission  would  ever  be  taken 
out,  shall  not  be  punished  as  a  wrong-doer  for  the 
taking,  which,  though  not  lawful  against  the  assignees, 
yet  was  innocent  and  excusable.  All  the  other  cases 
do  but  follow  that  of  Bailey  v.  Banning,  in  which 
there  was  a  long  question  about  the  relation  of  the 
teste,  and  besides  that  another,  namely,  whether  the 
taking  was  lawful. 

The  court,  in  determining  it,  plainly  considered  no 
more  than  whether  the  defendant  was  a  trespasser  or 
not,  and  they  all  agreed  that  what  he  had  done  was 
lawful,  for  he  being  an  officer  was  obliged  to  execute 
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the  writ,  not  knowing  of  the  act  of  bankruptcy  or  that  1833. 
a  commission  would  be  ever  taken  out.  In  the  case  of 
Phillips  v,  Thompson  (a),  it  appears  that  the  case  of 
Bailey  v.  Bunning  was  resolved  only  in  excuse  of  the  Carlisle. 
bailiff  for  executing  the  writ  The  same  case  is 
reported  in  Sid.  very  shortly,  and  the  reporter  seems 
to  have  been  confused  and  not  to  distinguish  between 
the  cases  of  trover  and  trespass. 

The  next  case  is  that  of  Lechmere  v.  Thorogood  in 
Show.,  which  was  trespass  against  a  sheriff  for  taking 
the  goods  of  the  assignees;  and  it  was  resolved,  that 
though  the  statute  of  bankruptcy  vest  the  property 
in  the  assignees,  yet  that  relation  shall  not  work  so 
as  to  make  officers  who  had  a  good  authority,  and  took 
the  goods  lawfully,  trespassers;  and  so  is  the  case  of 
Bailey  v.  Bunning. 

This  case  of  Lechmere  v.  Thorogood  is  reported  in 
two  other  books.  In  Comb.  123,  the  latter  part  of  the 
case  is  agreeable  to  this  of  Shower,  that  a  construction 
should  not  be  made  to  make  the  officer  a  trespasser 
by  relation.  As  to  the  other  part  of  the  report,  it  is 
manifest  to  me  that  he  did  not  understand  what  they 
were  arguing  about,  for  he  makes  Lord  Holt  say,  what 
he  would  never  say,  about  barring  the  extent  of  the 
crown.  In  3  Mod.  it  is  as  plain  that  the  reporter  mis- 
understood what  passed ;  for  he  says  the  extent  came 
too  late,  and  that  the  property  was  bound  by  the  fi.  fa., 
though  the  contrary  is  very  clear. 

Then  as  to  the  case  of  Cole  v.  Davies,  Lord  Ray- 
mond was  very  young  when  he  took  his  note  of  it, 
which  is  very  short.  It  was  an  action  against  the 
assignees ;  but  there  is  no  state  of  the  case,  nor  of  any 
one  fact  in  it;  but  this  much  appears  that  is  not  ap- 
plicable to  the  present  case,  as  it  is  an  action  against 
the  assignees.     From  the  fourth  resolution  in  that 

(a)  3  Lev.  192. 
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1833.  case  it  seems  that  there  must  have  been  a  sale  by  the 
sheriff  before  the  act  of  bankruptcy  committed  to  a  per- 
son who  suffered  the  goods  to  remain  in  the  bankrupt's 
Carlisle,  possession,  and  that  the  assignees  had  seized  the  goods, 
looking  upon  the  sale  as  fraudulent.  It  is  there  said 
to  be  resolved,  that  if  A.ys  goods  are  seized  on  a  fi.  &., 
and  sold  to  B.,  though  B.  permits  A.  to  keep  posses- 
sion &c.  it  will  not  make  the  execution  fraudulent,  nor 
will  a  subsequent  act  of  bankruptcy  defeat  it. 

I  should  have  doubted  on  the  very  point  there  re- 
solved, but  be  that  as  it  may,  it  is  no  way  applicable, 
and  all  the  rest  are  only  obiter  opinions,  referring  to 
something  as  known  law  before,  and  not  necessary  to 
the  determination  of  that  case. 

These  are  all  the  authorities  cited,  and  they  are 
clearly  answered  by  stating  with  precision  the  grounds 
they  went  on.  Another  topic  was  insisted  upon,  that 
it  would  be  extremely  inconvenient  if  the  sheriff  was 
not  allowed  to  sell,  after  assignment,  goods  taken  be- 
fore ;  for  to  part  with  the  goods  again  and  return  nulla 
bona,  he  must  take  upon  him  to  prove  the  change  of 
property*  Arguments  ab  inconvenient!  are  to  be  at- 
tended to.  Let  us  consider,  therefore,  how  this  case 
stands  in  this  respect.  The  sheriff  by  law  is  obliged,  at 
his  peril,  to  know  the  property  of  all  other  persons,  and 
yet  has  not  the  same  means  of  coming  at  that  know- 
ledge, as  in  the  present  case.  Besides,  if  there  were 
any  doubt  about  the  time  of  the  act  of  bankruptcy,  or  of 
the  assignment  &c,  I  will  not  say  how  far  the  court 
would  indulge  the  officer  to  make  his  return,  or  oblige 
the  plaintiff  to  take  the  question  on  him,  but  he  might 
take  an  indemnity,  or  petition  under  the  commission, 
or  file  a  bill  of  interpleader,  which  would  not  cost  him 
a  penny. 

This  relation  is  certainly  often  very  hard  on  third  per- 
sons, but  a  case  can  rarely  happen  where  it  will  be  so  to  a 
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sheriff.    The  legislatures  however,  have  established  it,       1833. 
not  thinking  that  it  may  not  be  hard  in  particular  cases,     J^*v*^/ 
hut  to  prevent  that  inundation  of  fraud  which  would  v. 

otherwise  be  the  case  if  bankrupts  were  at  liberty  to  Carlisle. 
place  their  goods  in  the  hands  of  other  persons,  by 
giving  judgments  or  the  like.  The  sheriffs  ought  to 
look  to  it,  and  might  fairly  have  insisted  on  an  indem- 
nity. To  establish  the  doctrine  contended  for  on  be- 
half of  the  defendants,  would  be  driving  assignees  to  an 
application  to  courts  of  equity  to  prevent  collusion  be- 
tween bankrupts  and  sheriffs."  This  note  of  Lord 
Kenyan  reports  the  judgment  of  Lord  Mansfield  with 
great  perspicuity/' 

It  is  justly  observed,  that  the  facts  in  Cooper  v. 
Chitty  differ  materially  from  the  facts  in  this  case. 
In  Cooper  v.  Chitty  the  bankruptcy  had  happened, 
and  was  known  at  the  time  of  the  conversion  by  the 
sheriff.  I  admit,  that  on  that  account  the  judgment  is 
not  to  be  relied  on  absolutely  as  an  authority  in  this 
case,  particularly  as  it  appears  from  other  parts  of  the 
report  that  Lord  Mansfield  fortified  his  judgment  by  the 
peculiar  facts  of  that  case ;  yet  the  principle  of  law 
which  he  laid  down*  goes  the  whole  length  of  the 
principle  necessary  to  be  established  in  this  case,  to 
warrant  a  judgment  for  the  plaintiff,  and  the  reasoning 
which  he  employed  well  sustained  it.  And  I  cannot 
but  think  that  that  reasoning  made  its  due  impression 
upon  the  profession,  for  it  cannot  be  doubted  that 
soon  after  that  period  the  prevailing  opinion  of  the 
profession  was,  that  the  sheriff  would  be  liable  to  an 
action  of  trover  at  the  suit  of  the  assignees,  provided 
the  conversion  was  overreached  by  the  act  of  bank- 
ruptcy. 

In  the  case  of  Lazarus  v.  Waithman,  Mr.  Justice 
Burrough  says  the  point  was  settled  long  before  he 
knew  Westminster  Hall,  (Mr.  Justice  Burrough  was 
called  to  the  bar  in  1773,  only  17  years  after  the  case 
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1833.       of.  Cooper  v.  Chiity  was  decided).    This  observation 
^T***^      of  Mr.  Justice  Burrough  is  illustrated  by  the  case 
v.  of  Kitchen  v.  Campbell,  3  Wilson,  304,  reported  as 

Carlisle.  #acA/„  v.  Campbell,  2  Black  stone,  779  aud  827, 
which  occurred  in  the  year  1772.  Although  the  prin- 
cipal question  was,  whether  the  assignee?  could  sustain 
an  action  for  money  had  and  received  after  having  failed 
in  an  action  of  trover,  yet  the  opportunity  was  taken  for 
promulging  the  law  upon  this  very  point.  In  the  report 
in  Blacistone,  Chief  Justice  De  Grey  is  stated  to  have 
said,  in  giving  the  judgment  of  the  court,  "  The  legal 
effect  of  an  act  of  bankruptcy,  committed  by  a  trader, 
is  to  put  it  in  the  power  of  the  commissioners  by  rela- 
tion to  divest  the  property  from  that  time,  in  case  a 
commission  be  afterwards  issued;  this  relation  takes 
place  in  every  instance  but  three,  excepted  by  statutes 
1  James  1.,  21  James  1.,  and  19  Geo.  2.  Executions 
are  not  among  these  excepted  cases,  but  are  expressly 
declared  void  by  stat.  21  Jac.  1.,  the  commission 
being  in  the  nature  of  an  execution  for  the  whole  body 
of  creditors.  By  the  old  acts  of  Hen.  8.  and  Eliz., 
commissioners  had  a  power  of  acting  themselves  in 
recovering  the  bankrupt's  effects!  afterwards  it  became 
the  practice  to  assign,  which  is  allowed  by  1  Joe.  1  •  c.  15. 
It  was  not  till  the  5  of  Anne  that  assignees  were  di- 
rected to  be  chosen,  which  was  revived  by  5  6.1, 
Yet  notwithstanding  this  transfer  of  the  property  by 
relation,  the  sheriff  is  certainly  no  trespasser  by  taking 
the  goods  in  execution  after  the  act  of  bankruptcy  and 
before  the  commission  issued :  so  ruled  in  Lechmere  v. 
Thorogood  in  Comber  bach  and  Shower,  and  in  Cooper*. 
Chiily(a).  But  by  selling,  the  sheriff  converts  the 
goods,  and  trover  is  maintainable  against  the  sheriff  or 
his  vendee,  or  the  plaintiff  in  the  original  action.*' 

This  case,  in  which  the  law  as  laid  down  in  Cooper  v. 
Chitty  was  thus  again  pronounced,  distinctly  recognized, 

(a)  1  Burr.  20. 
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and  standing,  as  it  has  done,  till  lately  unquestioned,        1833. 

affords  the  strongest   evidence  that  in  the  opinion 

of  all  the  judges  who  have  sat  in  Westminster  Halt 

since  that  time,   the  question  was  settled.      Every     Carlisle. 

case  that  has  occurred  till  we  come  to  the  case  of 

Balme  v.  Hutton  has  been  in  conformity  with  this 

judgment. 

Very  many  cases  have  occurred  at  nisi  prius  in  which 
this  doctrine  has  been  held  and  acted  upon,  and  no 
motions  made  for  new  trials  on  the  ground  of  misdirec- 
tions, because  this  has  been  the  general  opinion  of  the 
profession.  In  the  case  of  Lazarus  v.  Waithman  (a), 
the  attention  of  the  court  of  Common  Pleas  was  called 
to  that  point,  and  although  the  earlier  cases  were  not 
distinctly  brought  under  their  consideration,  yet  the 
experience  of  every  one  of  the  judges  must  have  sup- 
plied them  with  cases  in  abundance,  and  I  see  no  reason 
to  conclude  that  those  earlier  cases  would  have  affected 
their  judgment.  Against  all  this  we  have  nothing  but 
the  plea  of  hardship.  It  is  undoubtedly  true  that  it  is 
a  hardship  upon  the  sheriff  that  he  should  be  liable  to 
an  action  t>f  any  kind  where  he  has  acted  in  ignorance 
and  bon&  fide.  But  it  is  part  of  the  infirmity  of  human 
legislation  that  the  general  rule  which  it  prescribes 
will  work  hardship  in  particular  cases,  and  it  is  for  the 
legislature  to  afford  such  relaxation  of  the  rule  as  can 
be  done  with  safety.  This  has  been  done  from  time 
to  time  with  regard  to  this  rule  of  relation,  but  the 
legislature  has  not  relaxed  it  so  far  as  to  give  relief  to 
the  sheriff  in  this  case. 

The  sheriff  is  exposed  to  other  risks,  where  he  acts 
equally  bonft  fide.  The  office  is  an  office  of  risk  and 
liability,  but  it  is  not  an  office  of  unmixed  risk  and 
liability;  the  sheriff  receives  remuneration  for  his  risk, 
as  well  as  his  trouble.    And  he  cannot  take  the  remu- 

(a)  5B.  Moore,  313. 
VOL.  III.  3  B 
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18J3.       iteration  and  shake  off  the  liability.    If  he  thinks  that 

Wv^/      the  risk  is  disproportioned  to  the  remuneration,  let 

Garland     j^  app]y  to  the  legislature  for  relief;  his  risks  hate 

Carlisle,     been  materially  lessened  by  the  legislature,  his  profits 

have  not  been  abridged. 

There  is  not  any  case  of  hardship  upon  the  sheriff, 
under  the  bankrupt  law,  which  can  be  compared  with 
the  ease  of  GlasspooJe  v.  Youug(a),  which  was  an  action 
of  trover  against  the  sheriff.  The  plaintiff,  then  a  widow, 
had  intermarried  with  one  Mearimg,  the  goods  in  ques- 
tion, at  the  time  of  her  marriage,  were  her  property. 
In  the  course  of  the  next  year  a  judgment  on  a  warrant 
of  attorney  was  entered  up  against  Mectrimg,  and  a 
writ  of  fi.  fa.  issued,  under  whioh  the  sheriff  soiled  the 
goods  in  the  house  where  Mearing  and  the  plaintiff 
lived  together  as  man  and  wife.  The  plaintiff  be* 
lieved  herself  to  be  his  wife,  an  application  was  nude 
to  set  aside  the  execution  for  some  supposed  irregula- 
rity, in  which  she  made  an  affidavit  as  his  wife*  Two 
years  afterwards  she  discovered  that  he  bad  a  farmer 
wife  living,  she  brought  an  action  of  trover  against  the 
sheriff,  and  recovered  the  value  of  the  goods  which  he 
had  taken.  There  was  in  that  case  every  ingredient 
that  could  constitute  a  case  of  bonft  fides  in  the  sheriff, 
and  of  hardship  in  his  being  thus  called  upon  long 
afterwards  to  pay  the  value  of  the  goods  which  he  bad 
seized  and  sold;  but  the  law  was  inflexible.  Under 
a  warrant  to  take  the  goods  of  Mearing,  the  sheriff 
had  taken  the  goods  of  Glat$poole>  and  the  court  of 
King's  Bench  held  that  he  was  liable. 

I  do  not  know  that  the  hardship  upon  an  officer  who 
is  well  paid  for  his  risk,  is  greater  than  that  of  many 
other  persons  upon  whom  the  operation  of  the  bank- 
rupt laws  is  found  to  press,  and  upon  whom  they 
formerly  pressed  still  more  heavily.    The  preambles 

(a)  9  Bam.  &  Cress,  696. 
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to  the  early  statutes  show  the  unceasing  jealousy  of  18S8. 
the  legislature  as  to  the  frauds  of  bankrupts,  and  one  ^-~*-f 
after  the  other  recites  the  difficulty  of  keeping  pace  «. 

with  the  eeeret  frauds  and  contrivances  which  were  Cailim. 
resorted  to  to  defeat  their  creditors.  Possibly  it  was 
owing  to  that,  that  the  relation  back  of  the  title  of 
assignees  was  long  allowed  to  prevail  to  an  extent 
whioh  worked  great  injustice.  Nevertheless  the  courts 
of  law  contented  themselves  with  expounding  the  law 
as  they  found  it,  and  the  repeated  amendments  which 
it  baa  received  from  the  legislature.  The  statutes  of 
J  J»e.  \.  q,  15,,  21  Jac.  1.  c.  19.,  19  0.  8.  o.  88., 
46  Gf  8,  o,  66,,  have  all  been  passed  to  relieve  persons 
from  the  hardship  occasioned  by  the  application  of  this 
principle,  the  relation  back  of  the  property  of  the 
assignee  j  and  during  the  pendency  of  this  cause,  the 
interpleader  aet  has  extended  the  protection  which 
before  was  given  to  the  sheriff.  Upon  the  whole  I 
am  of  opinion  that  the  judgment  of  the  court  of 
Comwm  Pleas  is  right,  and  ought  to  be  affirmed. 

Taunton  J.— I  concur  in  opinion  with  my  brother 
GHruqti  The  main  point  in  this  ease  closely  corre- 
sponds with  that  in  Bahne  v.  Hution  (a),  lately  argued 
in  this  place-  I  see  no  reason  for  departing  from  the 
opinion  which  I  then  expressed,  after  an  attentive 
review  of  the  authorities.  I  will  add  thus  much,  that 
I  dread  the  consequences  of  a  decision  by  this  court 
in  favour  of  the  plaintiff  in  error.  Certainty  is  of  the 
first  importance  to  the  judicial  proceedings  of  courts 
of  justice  i  and  the  decisions  during  a  period  of  sixty 
years  ought  not  to  be  disturbed  by  fanciful  innovations 

(a)  The  reporter  takes  the  opportunity  of  acknowledging  with  regret 
the  nrittake  of  entitling  this  case  in  error,  in  Vol.  II.  620,  as  Button  and 
Qthm  T*  Bnime  *nd  Often,  instead  of  Balm  end  OUktn  v.  Button  and 
Other*,  as  it  should  bare  been,  tip  judgment  below  baring  been,  far  the  de- 
fendant Jcmm»    See  Vol.  IL  46. 
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.  1833.       on  the  one  hand,  or  the  authority  of  some  doubtful 
v^*v-^/      if  not  obsolete  decisions  on  the  other. 

Garland 

v. 

Carlisle.  Bolland  B.— The  facts  found  by  the  special  verdict, 
upon  which  the  questions  arise  that  the  court  is  met  to 
decide  upon,  having  been  so  fully  called  to  our  atten- 
tion, it  becomes  unnecessary  for  me  to  restate  them. 

The  learned  judges,  who  formed  the  court  of  Com- 
mon Pleas  when  this  special  verdict  was  before  it,  being 
satisfied  that  there  had  been  a  sufficient  conversion  to 
raise  the  question  of  the  defendant's  liability,  and  that 
court  having  recently  decided  in  the  case  of  Price*. 
Helyar  (a),  that  a  sheriff,  who  had  taken  in  execution 
the  goods  of  a  bankrupt,  as  the  defendant  in  the 
present  case  has  done,  was  liable  in  trover  to  his  as- 
signee, although  such  sheriff  had  no  notice  of  the 
bankruptcy,  and  a  commission  had  not  been  sued  out 
at  the  time  of  the  execution,  delivered  judgment  in 
favour  of  the  plaintiff,  leaving  the  defendant  to  resort 
to  a  court  of  appeal,  if  he  should  be  desirous  to  have 
the  question  of  law  again  discussed. 

The  chief  point  now  submitted  to  us  having  been  so 
lately  decided  in  the  court  of  which  I  am  a  member,  in 
the  case  of  Balme  v.  Hutton,  after  a  most  anxious  con- 
sideration of  all  the  cases  that  are  to  be  found  in  the 
books  respecting  it,  and  agreeing,  as  I  did,  and  still  do, 
with  all  that  was  said  by  the  learned  lord  chief  baron 
in  the  elaborate  judgment  delivered  by  him  as  the 
unanimous  opinion  of  the  court,  I  might,  as  far  as 
relates  to  the  main  question,  content  myself  with  re- 
ferring generally  to  that  decision,  and  shortly  pointing 
out  some  of  the  authorities  that  led  me  to  the  conclu- 
sion I  arrived  at;  but  as  that  judgment  of  the  court  of 
Exchequer  has  been  since  reversed,  and  I  cannot  but 
be  aware  that  a  great  difference  of  opinion  exists  in  the 
minds  of  the  judges,  I  shall  state  more  fully  than  I 

(«)  4  Bing.  597. 
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should  otherwise  have  done,  my  reasons  for  still  ad- 
hering to  the  opinion  I  have  before  delivered  on  the 
question. 

There  are  two  points  arising  upon  this  special  ver- 
dict. The  first  is,  whether  the  defendant  below  is  lia- 
ble; the  second,  if  he  is  liable,  to  what  extent. 

The  claim  of  the  plaintiff  below  is  founded  upon  a 
statutory  provision  by  which  the  property  of  a  bank- 
rupt) at  the  time  of  his  bankruptcy,  is  subjected  to  the 
operation  of  a  commission  against  him. 

The  late  stat  6  Geo.  4.  c.  16.,  by  which  the  law  of 
bankruptcy  is  now  regulated,  though  it  differs  in  some 
parts  from  former  acts,  furnishes  no  ground  for  a  dif- 
ference of  construction  in  this  particular.  The  cases, 
therefore,  that  have  arisen  upon  former  statutes  are 
still  to  be  considered  as  authorities  upon  the  point  be- 
fore us. 

The  defendant  in  the  action  was  a  ministerial  officer, 
he  was  acting  in  the  execution  of  his  duty  as  sheriff,  in 
obedience  to  a  command  from  one  of  the  superior 
courts  of  justice;  the  proceeding  was  not  for  his  bene- 
fit, it  was  in  the  king's  name;  the  property  at  the  time 
of  the  seizure  was  in  the  bankrupt,  and  the  defendant 
had  no  notice  of  the  bankruptcy.  Looking  at  this 
state  of  things,  it  does  appear  to  me  a  very  strong  mea- 
sure to  make  this  public  officer  a  wrong-doer,  in  con- 
sequence of  subsequent  events,  over  which  \^e  had.  no 
control.  But  it  is  said  this  hardship  upon  the  sheriff 
cannot  operate  in  his  favour;  and  instances  are  ad- 
duced in  which  the  law  holds  him  answerable  for  acts 
performed  in  the  course  of  duty,  and  in  which  he  has 
been  equally  innocent,  and  honest,  as  in  the  present 
case.  I  admit  that  many,  and  very  serious  liabilities 
are  thrown  upon  sheriffs,  but  those  liabilities  were 
known  to  the  courts  that  decided  the  earlier  cases,  and 
jet  those  cases  establish  a  distinction  between  the  re- 
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1833.  sponsibility  of  a  sheriff,  and  an  execution  creditor.  I 
allude  to  Bailey  v.  Bunning>  Lechmere  v.  Thorogood, 
and  Cole  v.  Dames. 
Carlisle.  The  case  of  Bailey  v.  Sunning  (a)  is  the  earliest,  I 
believe,  on  this  point*  It  was  an  action  of  trover  against 
a  bailiff;  the  jury  found  a  special  verdict*  On  the  8th 
of  June>  J.  8.  committed  an  act  of  bankruptcy;  on  the 
11th  of  June,  J.  D.  sued  out  a  fi>  flu  Against  the 
goods  of  J.  A  tested  4th  of  June,  under  which  the  de- 
fendant seized ;  a  commission  against  J*  &.  afterwards 
issued,  and  the  goods  were  assigned  by  the  commis- 
sioners to  the  plaintiff  \  if  the  taking  by  the  defendant 
were  lawful,  the  jury  found  for  him,  if  not,  for  the  plain- 
tiff. It  is  unnecessary  to  state  the  grounds  upon 
which  it  was  argued  at  the  bar.  It  dune  on  first  In 
Trinity  17  Car.  %  Judgment  was  not  given  till  Batttr 
term  following,  the  case*sras  decided  in  favour  of  the 
defendant  he  being  an  officer  obliged  to  execute  the 
writ*  who  could  not  know  of  the  act  of  bankruptcy,  or 
that  any  commission  would  be  sued  out  The  case  is 
also  reported  in  1  Sid.  271,  and  is  put  by  him  en  the 
official  character  of  the  defendant  only.  It  is  observed 
in  the  report  of  Cooper  v.  Chitty  (a),  by  Lord  Af  ***» 
Jteld,  that  Siderfin  does  not  seem  to  know  what  the 
court  was  going  upon;  for  the  court  tied  it  up  to  the 
taking,  whereas  he  does  not  seem  to  distinguish  be- 
tween the  trover,  and  the  trespass*  It  must  be  Ad- 
mitted the  report  is  imperfect  in  some  particulars,  but 
as  to  the  grounds  of  the  judgment  Siderfin  agrees 
*  with  Letinz  ?  and  it  is  material  to  observe,  that  in  the 
report  of  Philips  v  Thompson  in  C*  B.  by  Letting  in  his 
third  volume*  193,  the  judges,  in  noticing  Bailey  v. 
Sunning,  stated  that  that  case  was  derided  solely  in 
excuse  of  the  bailiff,  who  ought  to  be  excused  for  are* 
cuting  the  writ,  and  not  on  the  ground  that  the  goods 

(o)  1  Lev.  173.  (&)  1  Burr.  35. 
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were  bound  by  the  writ;  and  it  must  not  be  lost  sight  of       1833. 
in  estimating  the  weight  to  be  given  to  the  reports  in 
the  third  volume,  that  they  are  reports  of  cases  deter-  9t 

mined  during  the  time  that  Levinz  was  a  judge  of  the  Carlisle. 
court  of  Common  Pleas,  and  of  others  which  were  de- 
cided after  he  was  removed  from  the  bench.  It 
appears,  therefore,  that  Bailey  v.  Bunning  may  be 
relied  on  as  an  authority,  that  in  the  case  of  an  officer 
an  act  would  be  lawful,  which  if  done  by  an  ordinary 
person  would  be  an  unlawful  taking,  and  subject  the 
doer  to  an  action  of  trover.  Lechmere  v.  Thorogood 
is  the  next  authority ;  it  is  to  be  found  in  3  Mod.  236, 
1  Show.  12,  Comb.  133:  it  was  an  action  of. trespass  by 
the  assignee  of  a  bankrupt  against  the  sheriff  of  Lon- 
don and  others  for  seizing  the  goods  of  the  bankrupt, 
after  an  act  of  bankruptcy  by  him.  The  act  of  bank- 
ruptcy was  committed  on  the  28th  April,  the  seizure 
was  on  the  29th ;  it  was  put  by  Shower  arguendo,  that 
though  the  statute  vested  the  property  of  the  goods  in 
the  assignee,  yet  this  relation  shall  not  work  a  wrong 
to  make  the  officer  a  trespasser,  who  had  a  good  au<* 
thority  and  took  the  goods  lawfully ;  and  so  is  the  case 
of  Bailey  v.  Bunning  (a).  The  court  was  clear  that  the 
verdict  was  against  the  plaintiff,  entire  damages  being 
given,  and  that  this  action  lay  not  against  the  officers 
though  trover  would  against  the  party,  and  so  judg- 
ment for  the  defendant. 

Here  again  the  distinction  between  officers  and  other 
persons  is  recognized  by  the  court,  and  though  the 
action  was  trespass,  it  is  clear  from  the  report  that  the 
decision  would  have  been  the  same  had  it  been  trover. 

In  Cole  v.  Duties  and  Others,  assignees  of  Maul,  a 
bankrupt*  Lord  Raymond,  at  p*  784,  reports  Holt  C.  J. 
to  have  ruled  at  nisi  priu6,  that  if  the  goods  of  A.  be 
seized  upon  a  fi.  fa.  issued  upon  a  judgment  obtained 
against  A.,  and  after  the  seizure  A.  becomes  bank* 

(a)  Sid.  *71,  27*.. 
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rupt,  this  act  of  bankruptcy  cannot  affect  the  goods 
levied  in  execution  as  aforesaid;  but  if  A.  was  a  bank- 
rupt before  tbe  seizure,  and  after  the  bankruptcy  the 
sheriff,  upon  a  writ  of  fi.  &•  to  him  directed  upon  a 
judgment  obtained  against  A.f  seises  the  goods  and 
sells  them,  and,  a  commission  of  bankruptcy  is  granted, 
md  the  said  goods  seized  by  the  commissioners,  the 
assignees  may  maintain  trover  against  the  vendee  of 
the  goods*  but  no  action  will  lie  against  the  sheriff, 
because  he  obeyed  the  writ.  The  authority  of  this 
report  is  impeached  by  Lord  Mansfield  upon  the 
ground  of  Lord  Raymond  being  young  at  the  time,  and 
that  it  is  a  loose  note  of  what  was  said  obiter.  With 
the  highest  respect  for  every  opinion  delivered  by  so 
great  a  man  as  Lord  Mansfield,  I  must  take  the  liberty 
of  saying  that  the  four  resolutions  in  Lord  Raymond's 
report,  of  which  that  I  have  extracted  is  the  first,  ap- 
pear, as  far  as  the  reporter  is  concerned,  to  bear  the 
stamp  of  accuracy ;  the  positions  laid  down  are  plain 
and  simple,  and  such  as  even  a  young  man  of  so  much 
talent  as  Lord  Raymond  could  readily  comprehend. 
Tbe  case  of  Aldridge  v.  Ireland  (a)  strongly  supports 
these  cases. 

The  case  of  Cooper  v.  Chitty  and  Another  was  an 
action  of  trover  by  the  assignees  of  a  bankrupt  against 
the  sheriffs  of  London.  On  tbe  4th  November  the 
trader  committed  an  act  of  bankruptcy,  on  the  5th  a 
fi.  fa.  issued  against  his  goods,  on  the  8th  a  commission 
was  sued  out  and  an  assignment  of  his  property  was 
executed ;  on  the  28th  the  sheriff  sold  the  goods;  thus 
tbe  seizure  was  at  a  time  when  the  sheriff  was  ignorant 
of  the  act  of  bankruptcy,  but  the  sale  was  20  days 
after  the  commission  and  assignment,  and  when  the 
bankruptcy  was  notorious.  No  notice  could  be  fuller, 
and  it  seems  that  the  judgment  proceeded  upon  the 

(a)  1  Taunt  175. 
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sale  having  been  after  notice  of  the  bankruptcy,  and 
that  the  sheriff  had  done  an  act  which,  even  in  his 
character  of  a  public  officer,  amounted  to  a  wrongful 
conversion,  and  Tendered  him  liable  to  answer  to  the 
assignees  in  an  action  of  trover;  but  that  the  seizure 
even  after  the  act  of  bankruptcy  was  in  the  case  of  the 
defendant,  as  sheriff,  excusable.    The  court  of  Exche- 
quer, in  its  judgment  in  Balme  v.  Hutton,  after  having 
taken  the  same  view  of  the  case  of  Cooper  v.  Ckitiy 
as  I  have,  at  very  great  length,  pointed  out  many 
expressions  used  by  Lord  Mansfield,  to  show  that  he 
never  could  have  intended  that  case  to  have  the  ex- 
tended operation  contended  for  on  the  part  of  the 
plaintiff.    As  the  judgment  is  fully  reported  I  should 
very  unnecessarily  consume  the  time  of  the  court  were 
I  again  to  state  them,    I  may,  however,  be  permitted 
shortly  to  observe,  that  unless  many  observations  of 
that  learned  lord  were  meant  to  point  out  and  to  draw 
a  distinction  between  the  liability  of  an  officer  who 
acted  in  ignorance,  and  one  who  proceeded  to  a  sale 
after  notice  of  a  bankruptcy,  he  took  very  unnecessary 
trouble,  and  delivered  an  opinion  at  very  great  length 
which  might  have  been  comprised  in  a  few  sentences. 

In  1807,  the  case  of  Potter  v.  StarJcie  was  tried 
before  Mr.  Baron  Wood  at  Lancaster.  It  appeared 
on  the  trial,  that  on  the  1st  of  the  month  a  fi.  fa.'  was 
delivered  to  the  sheriff,  and  on  the  2d  J.  S.  committed 
an  act  of  bankruptcy ;  the  sheriff  seized  on  the  3d. 
The  judge  held  the  sheriff  liable*  A  rule  nisi  for  a 
new  trial  was  obtained,  Cooper  v.  Chitty  and  Tirnbrells. 
Mitts  were  quoted  and  relied  on  by  Richardson, 
then  counsel  for  the  sheriff;  and  it  was  contended  that 
-  the  ground  of  decision  in  those  cases  was,  that  the  sale 
whs  after  the  assignment,  when  the  sheriff  must  be 
.  taken  to  have  had  notice  of  the  bankruptcy.  It  was 
urged  in  favour  of  the  plaintiff  that  the  sheriff  had  not 
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taken  the  goods  mentioned  in  the  writ,  t\  *.  the  goods 
of  J.  S.y  but  those  of  other  persons,  and  that  he  was 
therefore  guilty  of  a  conversion.  The  rule  was  dis- 
charged, and  Beet  C.  J.,  in  his  judgment  in  Price  v. 
Heiyar,  says,  "  we  were  anxious,  however,  to  inquire 
about  the  case  of  Patter  v.  Starkly  and  we  learn  from 
Richardson  J»  that  the  report  of  that  case,  in  the  *rgt*» 
merit  in  Maule  and  Seheyn,  is  accurate;  that  the  court 
of  Exchequer  did  decide  in  the  manner  there  stated, 
and  gave  the  reason  there  assigned,  that  the  case 
depended  upon  the  previous  decision  in  Cooper  v. 
Ckitty;  and  we  think  the  case  of  Cooper  v.  Gkitty 
embraces  the  principle  upon  which  we  now  decide*" 

The  case  of  Potter  v.  Starkie  was  therefore  deter- 
mined upon  the  single  authority  of  Cooper  v.  Gktity. 
Bailey  v.  B uniting >  Lechmere  v.  Therogood^  Cole  v. 
Davie*  were  not  referred  to,  either  at  the  bar  or  by  the 
court;  no  distinction  was  drawn  between  the  officer, 
the  minister  of  the  law,  and  the  execution  creditor,  by 
whom  end  for  whose  benefit  the  law  is  put  in  motion. 
JVyatt  v.  Blades  (a))  was  a  case  tried  before  Lord 
BUenborough;  it  was  trover  for  taking  the  bankrupt's 
goods  in  execution  after  a  secret  act  of  bankruptcy. 
The  act  of  bankruptcy  was  on  the  8th  December. 
The  sheriff  seised  under  a  fi.  fa.  on  the  8th  February, 
and  removed  the  goods ;  a  commission  issued  on  the 
12th,  and  notice  not  to  sell  was  served  on  the  she- 
riff. The  sheriff  did  not  sell,  no  point  was  raised  but 
upon  the  conversion,  and  Lord  EUenborough  held  the 
removal  of  the  goods  sufficient  to  make  the  officer 
liable.  It  must  however  be  observed  that  the  cases 
that  had  made  a  distinction  between  the  liability  of  the 
sheriff,  and  that  of  other  persons,  were  not  at  all 
brought  under  the  consideration  of  his  lordship.  The 
cases  of  Lazarus  v.  Waitkman  (fi),  in  which  the  sale 

(fe)  3  Camp.  396.  (&)  5  B.  Moore,  3i3. 
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was  before  the  assignment;  Price  v.  Helyat{a\  where       1883; 

the  sheriff  had  not  only  levied  but  paid  the  money 

to  the  execution  creditors  more  than  six  weeks  before 

any  commission  issued  \  and  Dillon  v.  Langley  (i)f  Are    Caaustt. 

certainly  authorities  to  support  the  decisions  in  Potter  v. 

Star kie^  but  as  in  them,  as  in  PMter  v.  Starkie,  the 

earlier  cases  of  Bailey  v.  Banning)  Lechmere  v.  Tko* 

rogoodj  Cole  v.  Davie*,  and  Aldridge  v.  Ireland,  Were 

never  mentioned,  since  no  distinction  was  presented  to 

the  court  on  either  of  them  between  the  sheriff  and 

the  execution  creditor,  but  the  determinations  in  all  of 

them  appear  to  me  to  have  proceeded  on  the  erroneous 

view  that  was  taken  of  the  case  of  Cooper  v»  Ckitty> 

I  cannot  allow  them  to  have  that  weight,  which  a 

deliberate  consideration  of  the  cases  that  preceded 

Cooper  v.  ChiUy  would  have  given  them* 

If  therefore  no  facts  had  been  found  by  this  special 
verdict,  to  take  it  out  of  the  rule  that  guided  the  courts 
in  their  decisions  of  the  three  cases  that  preceded  Cooper 
v.  CMtt$>  in  respect  of  the  liability  of  the  sheriff)  as  being 
the  mere  minister  of  the  law  |  and  as  I  am  irresistibly 
led,  by  many  of  the  observations  in  the  judgment  of 
Iiord  Mansfield  in  Cooper  v»  Chitty  to  believe  that 
the  same  rule  was  recognized  by  him  in  deciding  that 
case,  and  that  he  never  meant  to  extend  the  liability  of 
a  sheriff  to  th*  alarming  length,  to  which  later  eases 
have  carried  it,  I  should  feel  myself  called  upon  to 
give  my  judgment  for  the  defendant  below*  That 
judgment  I  am,  however,  upon  this  special  verdict  pre* 
vented  from  pronouncing.  It  appears  that  part  of  the 
goods  seised  to  the  value  of  51  was  packed  up  by  the ' 
order  of  John  WiUiatM,  an  agent  of  the  defendant  In 
tha  action,  and  sent  to  Bridport  to  WiUiam  Reetariefy 
to  be  deposited  and  kept  by  him  till  6/%  were  paid,  a 
part  of  the  sheriff's  poundage,  and  the  expenses  of 

(«)  4  Bingh.  597.  (6)  2  Barn.  &  Ado].  l3i. 
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1833-  Rcaiarick  for  the  inventory,  holding  possession,  levying, 
and  other  expenses,  and  that  such  goods  were  held  by 
Rettarick  for  about  two  months,  when,  upon  payment 
Cuuau.  0f  the  5£  they  were  forwarded  to  London  to  Joshua 
Payne  the  execution  creditor.  This,  I  am  of  opinion, 
is  a  sufficient  conversion  by  the  sheriff,  the  defendant 
in  the  action,  to  entitle  the  plaintiff  below  to  have  a 
verdict  entered  for  him  for  51.,  the  value  of  such  goods. 

Parke  J. — The  principal  question  in  this  case  is, 
whether  an  action  of  trover  will  lie  at  the  suit  of  the 
assignees  of  a  bankrupt  against  the  sheriff,  for  the  con- 
version of  goods  seized  under  a  fi.  fa.,  such  conversion 
having  taken  place  in  the  due  course  of  levying  under 
that  writ,  after  the  act  of  bankruptcy,  but  before  notice 
of  it,  and  before  the  issuing  of  the  commission. 
Another  question  has  been  raised,  as  to  some  goods  of 
the  value  of  51.,  which  may  be  considered  as  not 
having  been  seized  under  the  writ,  and  as  having  been 
converted  after  the  issuing  of  the  commission;  but  as 
I  am  of  opinion  that  a  conversion  by  seizing  and  dis- 
posing of  the  goods  seized,  in  due  course,  under  an 
execution  after  an  act  of  bankruptcy,  and  before  the 
commission,  or  notice  of  an  act  of  bankruptcy,  renders 
the  sheriff  liable  in  this  form  of  action,  it  is  unnecessary 
to  draw  any  distinction  between  the  two  portions  of 
goods  which  are  the  subject  of  this  special  verdict; 
and  I  am  clearly  of  opinion  that  the  plaintiff  in  error  is 
liable  for  both. 

The  present  case  is  precisely  similar,  as  to  the  prin- 
cipal question,  to  tbat  of  Balme  v.  Htttton,  recently  so 
much  discussed  and  considered  in  the  Court  of  Ex- 
chequer, and  of  Exchequer  Chamber,  in  which  all  the 
previous  authorities  were  reviewed,  and  the  decision  of 
the  former  court  wag  reversed  by  the  all  but  unanimous 
opinion  of  the  latter,  and  by  the  Court  of  Error ;  this 
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action  was  held  to  be  maintainable.  I  must  own  that  it  1833. 
appears  to  me,  that  even  if  a  different  opinion  might  have 
been  entertained  before  that  case,  we  must  conform  to 
that  decision,  if  we  are  to  treat  the  present  case  in  the  Carlisle. 
same  way  that  others  have  hitherto  been  treated.  lit 
our  system  of  judicature  we  are  bound  by  precedents, 
and  the  authority  of  previous  cases,  unless  they  are 
plainly  and  manifestly  founded  upon  erroneous  prin- 
ciples ;  and  that  for  the  wise  purpose  of  securing  a 
reasonable  degree  of  certainty  in  our  judicial  pro- 
ceedings. We  have  here  a  direct  authority,  in  addition 
to  a  great  number  which  existed  before  upon  this  very 
question,  a  solemn  judgment  of  a  Court  of  Error,  which 
has  reversed  that  of  the  court  below ;  and  whatever 
respect  we  may  feel  for  judges  of  that  court,  it  has 
thereby,  for  the  present  at  least,  deprived  that  judgment 
of  its  authority,  as  a  guide  in  similar  cases.  We  are 
not  in  the  situation  of  being  obliged  to  weigh  the 
conflicting  decisions  of  two  different  yet  equal  courts 
against  each  other,  and  of  contrasting  the  arguments  in 
favour  of  each ;  but  we  are  bound  to  consider  the 
judgment  of  one  court  as  annulled  by  the  superior 
authority  of  the  Court  of  Error,  and  to  treat  it  as 
being  wrong  in  point  of  law,  until  the  highest  tribunal 
in  the  country  shall  have  pronounced  a  different 
opinion,  or  unless  the  judgment  of  reversal  should 
appear,  beyond  all  reasonable  doubt,  to  have  proceeded 
on  wrong  principles,  which  it  is  quite  impossible  to 
predicate  in  the  present  instance.  If  we  do  not  adopt 
this  course,  no  decision,  except  that  of  the  House  of 
Lords,  can  be  safely  relied  upon  as  an  authority  by 
practitioners,  in  advising  their  clients,  or  by  judges  in 
pronouncing  an  opinion  upon  questions  of  law.  Upon 
this  ground,  though  I  had  entertained  ever  so  strong 
an  opinion  in  favour  of  the  decision  of  the  Court  of 
Exchequer,  I  should  have  felt  bound  to  defer  to  the 
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WW,  judgment  of  ft  superior  court,  and  to  act  in  conformity 
^^  to  it  in  other  cases :  but  if  called  upon  to  advise  the 
«,  House  of  lords  on  a  writ  of  error,  I  should  have 
G**Mu,St  undoubtedly  considered  myself  at  liberty  to  express 
this  opinion  which  I  entertained,  without  giving  the 
same  weight  to  the  particular  judgment  under  renew. 
Bwt  supposing  that  no  such  decisions  had  taken  place 
as  those  in  the  case  ofBalme  v.  Huiton*  or  that  each 
IS  to  be  deemed  of  equal  weight,  so  that  we  are  to 
decide  this  case  without  being  bound  by  either,  it 
seems  to  me  to  be  quite  clear  that,  independently  of 
that  case,  the  weight  of  authority  is  so  strongly  in 
ftivour  Qf  ppe  side,  that  unless  we  are  prepared  to 
relinquish  the  principle  on  which  judges  have  always 
hitherto  acted,  we  are  bound  and  concluded  by  it ;  Cor 
I  am  quite  satisfied  that  it  cannot  be  fairly  said  that  the 
eases  are  founded  upon  principles  which  are  clearly  and 
manifestly  wrong.  I  am  quite  at  a  loss  to  know  when  a 
question  is  to  be  deemed  to  have  been  decided  and 
finally  settled,  if  this  is  not.  The  eases  of  Potter  v. 
Storfafa),  Lataru*  v,  WaHhman{b\  Price  v,  ifd- 
yar  (c),  Dillon  v.  Lwtgky  (d),  are  all  decisions  in  banc 
upon  this  point.  The  opinion  of  Lord  Chief  Justice  Zk 
Grey,  in  ffltehw  v.  Campbell  (0),  is  to  the  same  effect, 
though  that  was  not  the  question  in  judgment.  On  the 
ease  of  Wytft  v.  Blade*  (/)  I  place  no  reliance,  as  it  was 
only  at  nisi  prius ;  but  it  shows  that  it  was  taken  for 
granted  by  Lord  EUenborwgh  and  the  bar.  The  same 
point  has  been  sq  laid  down  in  different  text  books  (as 

CqqW%  Bankrupt  Lw>  Bw,  Abr.  GwiU.  ed.  1798;)  and 
I  may  say  for  myself,  that  since  I  became  a  member  of  the 
prpfessieut  and  in  the  habit  of  advising  others,  I  have 
considered  that  no  question  of  bankrupt  law  was  mote 

(a)  4  M.  &  S.  260.  (b)  5  Bingh.  315  (c)  4  Bingh.  59T. 

(d)  9  Barn.  &  Add.  131.  (e)  S  Wn.  Blackstone,  819, 

(/)  3  Gtmpb.  S9& 
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completely  settled  than  this;  I  neve?  heard  that  any       igga. 
doubt  wns  entertained  upon  it,  and  I  certainly  felt     *-*v-w 
some  surprise  when  the  objection  was  taken,  on  the  flwt     °A**,Airl> 
motion  for  a  new  trial,  in  the  case  of  Balme  v.  ffyttim,    Carlisle. 

To  countervail  so  many  modern  authorities  and  the 
established  modern  practice,  what  arguments  and  what 
authorities  are  adduced  on  the  other  side  ?  It  is  said, 
first,  that  these  oases  have  proceeded  upon  a  notion 
that  the  question  was  decided  in  Cooper  v«  Chittyt 
whereas  the  only  point  there  decided  was,  that  the 
sheriff  was  liable  in  trover,  where  be  seised  after  * 
secret  act  of  bankruptcy,  and  sold  after  the  assignment* 

In  answer  to  this,  I  say,  that  the  judges  in  all  these 
modern  oases  have  not  been  under  a  misapprehension 
aa  to  the  effect  of  the  case  of  Cooper  v,  Cktity ;  it  was 
not  treated  as  a  case  in  point,  but  as  showing  generally 
that  the  property  in  goods  was  vested  by  relation  to 
the  act  of  bankruptcy  in  the  assignees,  where  the  e*a* 
oution  was  not  executed  before  it;  and  that  mere 
property  is  a  sufficient  title  in  an  action  of  trover, 
though  not  in  an  action  of  trespass,  in  which,  by  the 
rule  of  common  law,  possession  is  necessary  at  the  time 
pf  the  trespass  committed. 

This  principle  I  consider  as  having  been  laid  down  by 
Lord  Mansfield  in  that  case  when  he  speaks  of  making 
persons  trespassers  to  the  assignees)  that  word  is 
marked  in  italics  in  Lord  Kenyon's  report,  (p.  418,) 
and  it  is  explained  by  the  context  to  mean  not  wrong* 
doers  generally,  but  trespassers  in  the  technical  sense, 
and  subject  to  an  indictment  or  action  of  trespass :  and 
it  is  perfectly  clear  that  the  Court  of  King's  Bench,  in 
the  ease  of  Smith  v.  Millet  (a\  considered  Lord  Afaiw- 
field  as  having  laid  down  and  acted  upon  this  distinction 
between  the  two  forms  of  action;  and  Lord  Chief 
Justice  De  Grey,  in  Hitchin  v.  Campbell  (&),  expressly 

(•)  t  T.  R.  460.  (»)  %  W.  Bl.  7?9. 
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states  that  this  distinction  prevails.  He  says  "  that  not- 
withstanding the  transfer  of  the  property  by  relation, 
the  sheriff  is  certainly  no  trespasser  by  taking  the 
goods  in  execution  after  the  act  of  bankruptcy,  and 
before  the  commission  issued;  but  by  selling,  the 
sheriff  converts  the  goods,  and  then  trover  is  main- 
tainable against  the  sheriff  or  his  vendee." 

It  is  next  urged  that  the  authority  of  these  numerous 
modern  cases  is  at  variance  with  two  ancient  decisions, 
that  of  Cole  v.  Davies  (a),  and  Bailey  v.  Sunning  (&), 
which,  it  is  said,  have  not  been  adverted  to  in  the 
modern  cases. 

The  first  of  these  is  a  short  note  of  Lord  Raymond 
of  a  nisi  prius  decision  of  Lord  Holt:  the  facts  are  not 
stated,  and  Lord  Mansfield,  in  Cooper  v.  CMtty,  treats 
it  as  of  no  weight. 

From  the  different  reports  of  the  latter  case  it  is 
difficult  to  discover  the  precise  ground  of  the  decision : 
but  it  seems,  I  think,  to  have  been  decided  for  the 
defendant  upon  the  peculiar  form  of  the  conclusion  of 
the  special  verdict,  which,  after  stating  the  time  of  the 
teste  of  the  writ,  act  of  bankruptcy,  taking  and  commis- 
sion, and  assignment,  refers  to  the  court  this  question  only, 
whether  the  goods  were  well  taken  or  not ;  and  it  is  to 
be  observed,  that  no  other  conversion  than  the  original 
taking  was  found  in  that  case,  for  the  goods  remained 
in  the  hands  of  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit,  (see  the  substance  of  the  spe- 
cial verdict,  2  Tyrwhitfs  Reports,  622,)  and  the  demand 
and  refusal,  it  is  well  known,  do  not  constitute  a  conver- 
sion, but  are  only  evidence  of  it.  The  court  may  have 
proceeded  on  the  ground  that  the  taking  was  not  at 
the  time  unlawful,  being  made  by  an  officer  who  had 
then  a  right  to  take,  and  was  not  a  mere  unauthorised 

(a)  Lord  Raymond,  7f  9. 

(*)  1  Lev.  175 ;  1  Sidcrfin,  271 ;  1  Keblc,  930,  93*,  and  fd  Keble,  31. 
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seizure ;  that  it  was  not  even  by  relation  a  trespass,       183^. 
and  that  a  taking  which  was  not  a  trespass  could  not     y^^ 

.  V;         Garland 

of  itself  without  more  be  a  conversion :  at  any  rate  this  v. 

case  is  not  to  be  put  in  competition,  in  point  of  authority,     Cariisie. 
with   the  numerous  subsequent  cases  and  the  long- 
established  practice  on  this  subject. 

Of  the  case  of  Lechmere  v.  Thdrogood(ri)9  which  has 
also  been  noticed  as  an  authority  at  variance  with  the 
modern  cases,  it  is  enough  to  say  that  it  was  an  action 
of  trespass;  and  the  case  of  Bailey  v.  Bunning  there 
cited,  is  only  cited  to  prove  that  the  taking  is  not  a 
trespass. 

So  stands  the  question  upon  authority,  and  the  ba- 
lance is  undoubtedly  in  favour  of  the  modern  decisions 
apd  the  long-established  practice ;  and  if  we  are  to 
follow  the  ordinary  principles  of  decision,  assuredly 
we  are  bound  by  them ;  but  if  we  are  to  disregard 
them  upon  this  occasion,  then  we  must  disregard  both 
alike ;  we  must  not  treat  the  case  of  Bailey  v.  Bun- 
ning as  binding  upon  our  judgment,  and  all  the  others 
as  of  no  avail. 

Let  us  see  then  how  the  case  stands  independently 
of  all  authority.  It  lies  in  the  narrowest  compass,  and 
is  a  question  of  construction  only  of  the  positive  enact- 
ments of  the  statute  law,  by  which  the  commissioners 
were  empowered  to  transfer  the  bankrupt's  property 
originally  to  particular  creditors,  afterwards  to  general 
assignees.  Is  the  effect  of  that  assignment  to  transfer 
the  property  at  the  date  of  the  act  of  bankruptcy)  as 
to  the  sheriff  and  other  ministerial  officers  of  the  same 
character,  or  is  .  it  not  ?  This  is  the  whole  question. 
If  it  is,  the  sheriff  must  be  liable — if  not,  he  is  excused. 

The  common  law  doctrines  on  the  subject  of  relations, 
9  Coke,  26,  29,  "  that  no  relation  shall  make  that 
tortious  which  was  lawful ;"  and  "  that  relations  are 

(a)  Comb.  123;  1  Show.  12;  3  Modern,  256. 
VOL.  III.  3  C 
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1833.       fictions  at  law  which  shall  never  do  wrong/'  have,  in 

^v**'/      ray  judgment,  no  legitimate  bearing  upon  the  point  to 

ii.  be  decided ;  and  if  they  had,  the  argument  arising  from 

Cakusls.     tiiem  would  go  the  length  of  protecting  creditors  also, 

and  all  others  who  acquired  a  property  in  the  goods  of 

the  bankrupt,  by  an  act  lawful  at  the  time.     But  the 

relation  is  not  a  fiction  of  law  created  by  the  common 

law  for  the  purpose  of  doing  justice,  but  it  is  created  by 

the  express  provisions  of  an  act  of  parliament,  and  the 

only  question  is,  whether  it  is  a  qualified  relation  or  not. 

If  the  sheriff  is  not  affected  by  the  statutes,  it  must 
be  because  their  provisions  creating  the  relation  do 
not  comprise  that  officer;  or  because,  if  they  do,  he  is 
by  some  other  clause  expressly,  or  by  the  purview  of 
the  statutes  impliedly,  exempted  from  their  operation. 

First,  let  us  examine  the  clauses  of  the  bankrupt 
statutes,  and  see  whether  they  extend  to  such  an 
officer  or  not. 

The  first  statute,  34  &  35  Henry  8.  c.  4.,  gives  a 
power  of  sale  of  the  bankrupt's  lands,  tenements, 
goods,  &c,  which  is  to  be  good  and  effectual  in  the  law 
to  all  intents,  constructions,  and  purposes,  as  though  it 
had  been  made  by  the  bankrupt,  by  writing,  indented, 
inrolled,  &c. ;  but  this  statute  appears  to  rae  to  give  no 
retrospective  operation  to  the  assignment. 

The  important  statute  is  the  13  Eliz.  c.  7.,  which, 
after  enumerating  what  are  to  constitute  acts  of  bank- 
ruptcy, empowers  the  Lord  Chancellor  to  grant  a 
commission,  and  the  commissioners  to  take  by  their 
discretion  such  order  and  directions,  as  well  with  the 
body  of  the  offender,  as  also  with  all  his  lands,  tene- 
ments, and  hereditaments  which  he  shall  have  in  his 
own  right  before  he  become  bankrupt,  and  also  with  all 
such  lands  as  such  person  shall  have  purchased  jointly 
with  his  wife,  children,  or  child,  to  the  only  use  of 
such  offender,  or  of  or  for  such  use,  right,  or  titles,  as 
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such  offender  then  shall  have  in  the  same,  which  he 
may  lawfully  depart  withal  or  with  any  person  of 
trust  to  any  secret  use  of  such  offender ;  and  also  with 
his  money,  goods,  chattels,  wares,  merchandizes,  and 
debts ;  and  by  deed  indented,  inrolled  in  one  of  the 
queen's  courts  of  record,  to  make  sale  of  the  lands 
belonging  to  the  bankrupt,  freehold  and  copyhold, 
and  also  of  all  fees  &c,  goods  and  chattels,  or  other- 
wise to  order  the  same  for  the  true  satisfaction  and 
payment  of  the  creditors,  rate  and  rate  like,  accord- 
ing to  the  quantity  of  their  debts;  and  the  section 
then  proceeds  to  enact,  that  every  direction,  order, 
bargain,  sale,  &c,  shall  be  good  and  effectual  in  the 
law  for  all  intents,  constructions,  and  purposes,  against 
the  said  offender,  or  debtor,  his  wife,  heir  or  heirs, 
child  or  children,  and  such  persons  as  by  such  joint 
purchase  with  the  offender  shall  have  any  estate  or 
interest  in  the  premises,  and  against  all  other  person  or 
persons  claiming  by,  from,  or  under  such  offender  or 
debtor  by  any  act  or  acts  had,  made,  or  done  after  any 
such  person  shall  become  bankrupt,  as  is  aforesaid,  and 
also  against  lords  of  manors  whereof  such  copyhold 
lands  were  holden,  their  heirs,  successors,  and  assigns. 
The  21  Jac.  1 .  c.  19.  s.  9.,  "  for  the  better  distribution 
of  the  lands,  goods,  chattels,  &c  of  the  bankrupt  to 
and  amongst  his  creditors,"  enacts  (inter  alia,)  "  that  all 
and  every  creditor  having  security  for  his  debts  by 
judgment,  statute,  recognizance,  specialty,  or  having 
made  attachments  in  London,  &c,  of  the  goods  and 
chattels  of  any  such  bankrupt,  whereof  there  is  no 
execution  or  extent  served  and  executed  upon  any  of 
the  lands  &e.  and  goods  of  such  bankrupt,,  before  such 
time  as  he  shall  or  do  become  such  bankrupt,  shall  not 
be  relieved  upon  any  such  judgment  &c,  for  any  more 
than  a  rateable  part  of  their  just  and  due  debts  with  the 
other  creditors  of  the  bankrupt,  without  respect  to  any 
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1833.       penalty  or  greater  sum  contained  in  any  such  judg- 
ment, &c." 
Garland 

v.  The  4  Ann,  c.  4.  s.  8.,  first  mentions  the  assignees  of 

Carlisle.     ^  commissionerSj  anJ  6  Ann,  c.  22.  s.  4.,  first  directs 

a  meeting  to  be  held  by  the  creditors  for  the  choice  of 
assignees.  Until  the  time  of  passing  of  one  of  these 
statutes,  the  effects  of  the  bankrupt  were  assigned  to 
different  creditors,  and  not  to  general  assignees  for  the 
benefit  of  all. 

It  is  unnecessary  to  notice  the  subsequent  acts  of 
parliament,  further  than  to  say  that  the  5  Geo.  2. 
re-enacts,  alters,  and  adds  to  the  provisions  of  former 
statutes,  some  of  which  had  expired,  and  that  this  and 
the  following  statutes  were  repealed  by  the  bankrupt 
law  at  present  in  force,  6  Geo.  4.  c.  16.  This  last  act  of 
parliament,  by  s.  63,  directs  the  commissioners  to  assign 
the  bankrupt's  estate  and  effects  to  the  assignees,  but 
it  has  no  words  avoiding  mesne  acts,  or  giving  a 
relation  to  the  act  of  bankruptcy.  The  clause  has 
been  taken  from  the  21  Jac.  1.  c.  15.  s.13.,  and  5Geo. 
2.  c.  30.  s.  26.,  without  considering  that  those  statutes 
were  to  be  construed  in  conjunction  with  13  £/*:., 
which  gives  the  retrospective  effect  to  the  assignment : 
but  by  the  new  act  that  statute  is  repealed.  Notwith- 
standing this  oversight,  however,  I  apprehend  that  the 
assignment  under  the  new  statute  must  be  held  to  have 
a  similar  operation  to  that  under  the  old :  and  indeed  it 
never  has  been  contended  otherwise,  either  during  the 
present  argument,  or  on  any  other  occasion.  The 
question  therefore  seems  to  me  to  turn  upon  the  con- 
struction of  the  13  Eliz.  and  21  Jac.  1.,  which  former 
statute  is  by  the  express  provision  of  the  latter  to  be 
"in  all  things  largely  and  beneficially  construed  and 
expounded,  for  the  aid,  help,  and  relief  of  the  cre- 
ditors.*' It  is  contended  on  the  part  of  the  sheriff  that 
he  is  not  affected  by  the  retrospective  clause,  because 
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he  does  not  claim  "  by,  from,  or  under  such  offender,  by 
any  act  had,  made,  or  done  after  he  became  bankrupt." 
But  it  appears  to  me  that  the  sheriff  who  has  a  right 
to  take  only  such  interest  as  the  bankrupt  has,  by 
virtue  of  the  judgment  and  execution  against  him,  does 
claim  "  by  or  under  him ;"  not  indeed  by  a  voluntary  act 
or  conveyance  of  the  bankrupt,  but  still  by  an  act  done 
after  the  bankruptcy  ;  for  the  teste  or  the  issuing  of  the 
writ  which,  as  the  law  then  stood,  would,  if  this  statute 
had  not  passed,  have  given  to  the  sheriff  a  right  to 
seize  goods,  as  against  subsequent  purchasers,  was 
undoubtedly  "  an  act  done*"     The  clause,  it  is  to  be 
observed,  says  nothing  as  to  the  act  being  voluntary, 
or  being  the  act  of  the  bankrupt  himself.     Let  us  sup- 
pose that  a  lease  was  made  by  the  owner  of  a  chattel, 
and  a  covenant  for  quiet  enjoyment  in  tfiat  lease, 
against  all  claiming  by,  from,  or  under  the  lessor,  by  any 
act  or  acts,  had,  made,  or  done,  and  that  the  sheriff 
seized  and  sold  the  chattels  under  an  execution  against 
the  lessor,  tested  and  delivered  to  the  sheriff  before  the 
lease,  would  not  this  be  a  breach  of  the  covenant? 
And  besides,  if  the  sheriff  does  not  claim  by  or  under 
the  debtor,  the  execution  creditor  certainly  does  not, 
and  the  assignment  would  not  be  good  against  him, 
which  is  a  point  that  has  never  for  a  moment  been  con- 
tended.     Further,  if  the  sheriff  be  not    a    person 
claiming  under  the  bankrupt,  it  must  be  wholly  im- 
material whether  he  have  notice  of  the  act  of  bankruptcy, 
or  even  of  the  commission,  or  not :  he  cannot  possibly 
be  a  person  so  claiming,  because  he  has  notice  of  either 
or  both  those  facts,  if  he  is  not  without ;  and  therefore 
if  the  construction  contended  for  by  the  plaintiff  in 
error  is  put  on  the  words  of  the  statute,  it  follows  that 
the  sheriff  would  not  be  liable  if  he  seize  the  goods  of 
the  bankrupts  with  full  knowledge  both  of  the  bank- 
ruptcy and  commission  ;  a  proposition  which  is  not 
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1833,       attempted  to  be  asserted,  for  on  the  contrary  it  is 
distinctly  admitted  that  he  must  be  liable  in  such  a  case. 
It  seems  to  me  therefore  that  the  sheriff,  if  be  had 
Carlisle.     seized  and  sold  under  a  writ  tested  and  issued  after  an 
act  of  bankruptcy,  would  not  have  been  protected 
upon  the  proper  construction  of  the  statute.    The  21 
Jac.  1.  c.  19.  prevents  a  creditor  from  having  any  ten 
on  the  land  of  the  bankrupt  by  a  judgment  obtained,  or 
on  his  goods  by  a  fieri  facias  tested  or  issued  before  the 
bankruptcy;  it  prohibits  the  commissioners  from  issu- 
ing to  such  person  more  than  a  rateable  part,  in  the 
same  way  as  to  the  other  creditors ;  that  is,  the  lands 
notwithstanding  such  judgment,  and  the  goods  notwith- 
standing such  writs  of  fieri  facias,  were  to  be  assigned 
proportionably  to  each  creditor,  like  the  bankrupts 
other  goods ;  and  consequently  since  that  statute  the 
sheriff  could  not  have  seized,  after  an  act  of  bankruptcy, 
any  goods  of  the  bankrupt  under  a  writ  tested  or  is- 
sued before  the  act  of  bankruptcy.    Since  the  statute  of 
6  Ann,  if  not  since  the  4tb,  the  commissioners  have 
bad  the  same  power  of  assigning  to  the  general  as- 
signees that  they  had  before,  of  assigning  to  individual 
creditors :  and  the  sheriff  has  no  power  to  seize  any  of 
the  effects  so  assigned,  after  the  act  of  bankruptcy, 
under  a  writ,  whenever  tested,  issued,  or  delivered  to 
him.    The  provisions  therefore  of  the  statute  otEliz^ 
in  my  judgment,  affect  the  sheriff  as  well  as  all  other* 
persons. claiming  title  to  the  bankrupt's  goods,  either 
by  contract  with  or  assignment  from  the  bankrupt,  or 
by .  operation  of  law ;  and  the  same  relation  which  is 
given  by  the  first  statute  is  no  doubt  continued  by  all 
those  which  follow,  and  by  the  existing  law. 

This  brings  me  to  the  second  question,  whether  the 
case  of  the  sheriff  is  in  any  way  excepted  from  the  ope- 
rations of  the  statutes  which  give  this  relation.    It  is 
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certainly  no  where  expressly  excepted ;  and  if  the  ex-        1833. 
ception  exist,  it  must  be  implied. 

Now,  I  take  it  to  be  clearly  the  duty  of  courts  to 
construe  acts  of -parliament  only,  and  that  duty  is  to  be  Carlisle* 
performed  by  construing  them  according  to  the  legal, 
ordinary  and  grammatical  sense  of  the  words  used, 
unless  such  construction '  would  be  inconsistent  with 
the  purpose- of  the  legislature  express  or  implied,,  or 
lead  to  some  manifestly  unreasonable  or  absurd  donse-* 
quence;  in  which  cases  the  language  may  be  qualified 
so  as  to  obviate  the  inconsistency  or  mischief,  but  no 
further.  The  question  is  always,  what  is  the  meaning 
of  that  which  the  framer  of  the  act  has  done,  not  what 
be  ought  to  have  done.  It  cannot  be  said  that  the 
construction  which  makes  the  sheriff  liable  is  incon- 
sistent with  the  avowed  purpose  of  the  legislature,  the 
even  distribution  of  all  the  bankrupt's  effects ;  on  the 
contrary,  it  is  clearly  in  furtherance  of  it,  by  extending 
the  remedy  for  the  recovery  of  the  bankrupt's  goods. 
The  only  ground  upon  which  an  application  can  be 
rested  in  this  case  is,  that  such  a  construction  would 
be  unreasonable  on  account  of  the  hardship  on  the 
sheriff;  but  a  mere  hardship  on  particular  indivi- 
duals is  not  unreasonable,  when  it  is  for  the  purpose  of 
completely  securing  an  object  beneficial  to  a1  great 
class;  and  if  the  mere  hardship  on  some  could  be  a 
•legitimate  ground  of  introducing  implied  exceptions, 
why  should  we  stop  with  the  sheriff?  The  case  of 
persons  deriving  title  from  the  bankrupt,  by  purchase 
and  payment  of  the  purchase  money,  by  taking  a 
pledge  of  the  bankrupt's  goods,  by  paying  their  debts 
to  the  bankrupt,  by  receiving  their  debts  from  him  in 
ignorance  of  the  bankruptcy,  are  all  cases  of  hardship, 
not  perhaps  quite  so  great  as  that  of  the  sheriff,  but 
certainly  so  nearly  approaching  to  it  in  degree,  that  it 
is  impossible  to  draw  a  line  between  them  and  say  that 
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18SS.  the  court  shall  imply  so  far  on  account  of  the  hardship, 
but  no  further.  The  only  distinction  in  the  case  of 
the  sheriff  is,  that  he  is  not  a  volunteer,  he  is  bound 
Carlisle,  to  execute  the  process  of  the  court,  and  liable  to  an 
action  at  the  suit  of  the  creditor  for  not  executing  it, 
even  though  he  knows  of  the  act  of  bankruptcy,  in 
which  the  damage  may  equal  the  amount  of  the  debt 
With  respect  to  the  extreme  difficulty  of  acquiring 
knowledge  of  the  act  of  bankruptcy,  and  the  physical 
impossibility  of  knowing  whether  a  commission  will 
afterwards  be  issued  or  not,  he  is  precisely  in  the  same 
situation  with  all  other  persons  who  intermeddle  with 
the  bankrupt's  property.  It  is,  however,  admitted  in 
the  argument  on  the  other  side  that  it  is  not  this  pecu- 
liarity in  the  sheriff's  case  that  is  the  ground  of  excep- 
tion— for  it  is  allowed  that  if  he  knows  of  the  act  of 
bankruptcy  he  is  not  to  be  exempted — and  jet  he  is 
just  as  much  under  an  obligation  to  execute  the 
process,  and  liable  to  an  action  if  he  does  not,  with  as 
without  that  knowledge,  unless  not  only  a  commission 
has  issued,  but  unless  it  has  been  acted  upon  and  an 
assignment  has  been  made;  and  therefore  it  follows, 
either  that  this  distinction  between  his  liability,  with 
notice  of  the  bankruptcy  and  without,  must  be  aban- 
doned and  the  sheriff  exempted  in  both  cases,  or  that 
there  is  just  as  much  reason  to  exempt  all  other  inno- 
cent persons  as  the  sheriff;  for  all  may  by  diligent  in* 
quiry  equally  well  ascertain  whether  there  has  been  an 
act  of  bankruptcy  or  not.  In  truth,  this  doctrine  of  ex- 
ceptions by  implication  from  the  statute*  on  the  ground 
of  hardship,  is  an  usurpation  upon  the  province  of  the 
legislature.  Their  object,  by  giving  a  retrospective 
operation  to  the  assignment,  was  to  secure  the  equal 
distribution  of  the  bankrupt's  effects,  and  for  that 
purpose  it  was  deemed  more  beneficial  to  provide  that 
the  assignment  should  by  relation  defeat  all  mesne  acta 
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at  the  expense  of  hardship  in  individual  cases,  than  by 
giving  it  only  a  present  operation  to  allow  an  opportu- 
nity to  those  fraudulent  and  improvident  dispositions, 
to  which  men  in  a  state  of  bankruptcy  almost  invaria- 
bly have  recourse.  Where  the  operation  of  this  gene* 
ral  rule  has,  in  the  experience  of  the  legislature,  pro- 
duced peculiar  hardship,  they,  and  not  the  courts  of 
law,  have  in  various  subsequent  statutes  mitigated  its 
severity;  and  if  by  continued  experience  the  case  of  the 
sheriff  shall  appear  deserving  of  it,  we  must  trust  to 
the  wisdom  of  the  legislature  to  make  an  exception,  and 
not,  by  making  one  ourselves,  violate  the  principle  upon 
which  judicial  decisions  ought  to  be  made.  Upon  the 
ground  of  authority,  therefore,  and  independently  of 
authority,  upon  the  fair  construction  of  the  statute  law, 
I  think  the  sheriff  is  liable  to  this  action,  and  that  the 
judgment  of  the  court  below  ought  to  be  affirmed. 


1833. 

Garland 

v. 
Carlisle. 


Vauohan  B. — After  the  elaborate  discussion  of  this 
question  in  the  case  of  Balme  v.  Hutton,  first  in  the 
Court  of  Exchequer,  and  afterwards  upon  a  writ  of 
error  in  the  Exchequer  Chamber,  I  enter  with  un- 
feigned reluctance  upon  an  examination  of  the  argu- 
ments used  and  the  authorities  referred  to  upon  those 
occasions.  But  concurring  as  I  did  in  the  judgment 
delivered  by  Lord  Lyndhurst  in  the  Court  of  Ex- 
chequer, from  which  the  majority  of  the  judges  in  the 
Court  of  Error  have  since  differed,  I  feel  it  my  duty  to 
state  the  reasons  which  upon  repeated  reflection  have 
served  only  to  confirm  my  original  impression. 

The  main  question  raised  by  this  special  verdict,  and 
involving  an  important  principle  of  law,  is,  whether  a 
sheriff  having  seized  the  effects  of  a  trader  and  sold 
them  under  a  fieri  facias  issued  after  a  secret  act  of 
bankruptcy,  of  which  he  had  no  knowledge,  is  liable 
for  the  value  of  the  property  so  sold  in  an  action  of 
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1833.  trover  at  the  suit  of  the  assignees  appointed  under  a 
commission  subsequently  issued  ?  I  admit  tbe  general 
proposition,  that  after  an  assignment  by  the  connnis* 
Carlisle,  sioners  all  the  property  of  the  bankrupt  must  be  con- 
sidered, firofti  the  moment  of  the  act  of  bankruptcy,  as 
being  by  relation  the  property  of  the  assignees,  and 
that  persons  possessing  themselves  of  such  property 

■ 

and  dealing  with  or  disposing  of  it  to  others,  are  liable 
to  be  seed  for  the  amount  in  an  action  of  trover. 
But  when  I  admit  such  to  be  the  general  rule  prevailing 
in  the  administration  of  the  bankrupt  laws,  I  conceive 
an  exception  to  be  established  or  necessarily  implied  in 
favour  of  tbe  sheriff— a  public  officer  compelled  to 
execute  tbe  king's  writ,  and  to  sell  under  the  process  of 
the  law. 
The  liability  of  the  sheriff  most  be  founded  either, 
First,  Upon  the  nature  of  his  office  and  upon  the 
obligations  and  duties  incident  to  it;  or 
Secondly,  Upon  some  legislative  enactments;  or 
Thirdly,  Upon  the  authority  of  decided  cases. 
And,  First  as  to  the  obligation  and  duty  of  the  sheriff 
The  sheriff  acts  as  a  ministerial  officer  in  execution  of 
the  command  he  receives  hi  the  king's  name  from  a 
court  of  justice,  and  which  command  he  is  bomtd  to 
obey.    He  is  not  a  volunteer  acting  from  his  ownfiree 
will,  or  for  bis  own  benefit,  but  imperatively  com* 
manded  to  execute  the  king's  writ    He  is  the  servant 
of  the  law,  and  the.  agent  of  an  overruling  necessity; 
and  if  the  service  of  tbe  Isw  be  a  reasonable  service,'  he 
is  justly  entitled  to  expect  indemnity,  so  long  as  he  acts 
With,  diligence,  caution,  and  pure  good  faith.  Neaesdtas 
qmdquidcoegit,  defend**  ;  and  it  should  be  remembered 
he  is  not  at  liberty  to  accept  or  reject  the  office  at  his 
pleasure,  but  mast  serve  if  commanded  by  the.  crown. 
All  these  considerations  entitle  him  to  protection,  and 
in  my  humble  judgment  ought  to  exempt  him  from  the 
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character  and  consequences  of  a  wrong-doer,  where 
neither  guilt  nor  laches  can  be  imputed  to  him. 

Whether  he  has  any  such  exemption,  is  the  point  to 
be  ascertained.  As  to  any  legislative  enactments,  the 
statutes  more  immediately  relating  to  this  subject 
are  34  &  35  Hen.  8.  c.  4.,  13  Eliz.  c.  7.,  21  Jac.  I.e. 
19.,  5  Geo.  2.  c.  30.,  and  6  Geo.  4.  c.  16.  These 
several  acts  relating  to  bankrupts  are  general,  and 
do  not  in  express  words  create  any  liability  in  the 
sheriff,  or  establish  any  exception  in  his  favour. 

It  does  not  appear  to  me  that  any  inference  unfavour- 
able to  the  sheriff  can  be  drawn  from  the  first  statute 
upon  the  subject,  viz.,  34  &  35  Hen.  8.,  which  directs 
that  every  thing  done  by  the  Lord  Chancellor,  and 
other  great  officers  of  state  to  whom  authority  was 
given  to  dispose  of  the  property  of  persons  therein 
described,  should  be  "  good  and  effectual  to  all  intents 
and  purposes  against  the  offenders,  as  though  the  same 
had  been  made  by  the  said  offender  or  offenders  at  his 
or  their  own  free  will  or  liberty"  thereby  giving  to  the 
commissioners  the   same  authority   to  deal  with  and 
dispose  of  the  property  of  the  bankrupt,  as  the  bank- 
rupt himself  possessed  prior  to  his  bankruptcy.     I  am 
not  aware  that  in  any  of  the  statutes  relating  to  bank- 
rupts, (certainly  not  in  the  earlier  ones,)  the  name  of 
the  sheriff  is  expressly  mentioned,  neither  do  I  con* 
ceive  that  the  second  section  of  the  statute  13  Eliz. 
c.  7.,  upon  which  much  stress  was  laid,  can  be  con- 
strued to  extend  to  him.    That  section,  in  describing 
the  persona  against  whom  the  acts  or  orders  of  the 
commissioners  are  declared  to  be  good  and  effectual 
in  the  law  to  all  intents,  constructions,  and  purposes* 
uses  these  expressions  "  against  the  offender  or  offenders') 
(for  the  bankrupt  was  then  regarded  as  a  criminal) 
debtor  or  debtors,  and  against  all  other  person  or 
persons  claiming  by,  from,  or  under  such  offender  of 
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offenders!  debtor  or  debtors,  by  any  act  or  acts  had, 
made,  or  done  after  any  sucb  person  shall  become 
bankrupt/1 

It  is  not  that  the  act  or  assignment  of  the  com- 
missioners shall  be  effectual  against  all  persons  claiming 
by,  from,  or  tinder  the  bankrupt;  but  this  qualification  is 
introduced9  "  claiming  by,  from,  or  under  him,  by  virtue 
of  any  act  had,  made,  or  done  after  he  shall  become 
bankrupt.  And  although  the  legislature  has  not 
superadded  to  the  phrase  "  by  virtue  of  any  act  had, 
made,  or  done/1  the  words  "by  him"  yet  I  think  such 
to  be  their  reasonable  construction. 

Can  then  the  sheriff  seizing  the  property  of  a  bank- 
rupt under  a  fi.  fa.  issued  after  a  secret  act  of  bank- 
ruptcy, (of  which  it  is  admitted  he  could  have  no 
knowledge,)  be  said  to  claim  by,  from,  or  under  the 
bankrupt  by  force  of  any  act  done  after  his  bankruptcy? 
The  execution  cannot  be  considered  as  emanating  from 
the  acts  of  the  bankrupt.  It  is  the  fruit  of  a  judgment 
obtained  against  him  in  mortuum,  not  moving  from  him 
"of  his  own  free  will  and  pleasure"  to  use  the  ex- 
pression contained  in  the  first  section  of  the  statute 
34  &  35  Henry  8:  but  involuntary  as  regards  the 
bankrupt,  and  by  compulsion.  I  conceive  that  the 
legislature  intended  to  disable  the  bankrupt  from  doing 
any  act  to  control  or  dispose  of  his  property  after  an 
act  of  bankruptcy  committed  by  him,  and  from  that 
moment  to  regard  him  as  civiliter  mortuum,  and  the 
assignees,  when  appointed  under  a  commission  there- 
after to  be  issued,  as  executors  invested  by  the  legis- 
lature with  the  complete  control  over  his  property. 
The  sheriff  therefore  not  being  expressly  named,  the 
words  referred  to  do  not,  I  conceive,  in  their  natural 
interpretation  extend  to  him,  and  I  have  heard  no 
argument  founded  in  reason,  justice,  or  the  policy  of 
the  bankrupt  laws,  to  call  for  a  construction  which  must 
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involve  an  innocent  public  officer    in    consequences        1883. 
which  should  attach  only  upon  criminal  neglect. 

Upon  the  argument  of  this  case,  the  attention  of 
counsel  was  directed  to  the  9th  section  of  the  21  Jac*  Carlisle. 
I.  c.  19.,  which,  after  giving  power  to  the  commis- 
sioners to  examine  parties  for  the  discovery  of  the 
debts  due  and  owing  to  the  creditors  seeking  relief 
under  the  commission,  enacts,  "that  every  creditor 
having  security  for  his  debt  by  judgment,  recognizance, 
statute,  or  other  security,  or  having  no  security,  whereof 
no  execution  or  extent  was  served  or  executed  upon  the 
bankrupt's  estate  before  he  became  bankrupt,  shall  not 
be  relieved  upon  any  such  judgment  or  other  security 
for  any  more  than  a  rateable  part  of  their  just  debts 
with  the  other  creditors  of  the  said  bankrupt.  It 
should  seem  to  have  been  the  object  of  the  legislature, 
in  framing  this  provision,  to  deprive  judgment  or 
specialty  creditors  of  any  priority  or  preference 
derived  from  the  teste  of  the  writ,  or  otherwise,  unless 
the  execution  was  not  only  served  but  actually  executed 
before  the  bankruptcy  ;  and  if  such  judgment  creditor 
had  fallen  within  the  operation  of  the  13  Eli%.  c.  7.s.  2. 
as  claiming  by \  from >  or  under  the  bankrupt,  this  9th 
section  of  21  Jac.  1.  c.  19.,  depriving  every  creditor  by 
judgment  of  the  right  to  receive  more  than  a  rateable 
part  of  his  just  debt  in  common  with  other  creditors, 
would  have  been  unnecessary. 

The  same  statute  21  Jac.  1.  c.  19.,  declares  that  all 
the  statutes  made  against  bankrupts  shall  be  largely  and 
beneficially  expounded  in  favour  of  creditors ;  and  I 
presume  it  is  in  obedience  to  this  enactment,  coupled 
with  the  statute  13  Eliz.  c.  7.  that  the  doctrine  of 
relation  was  established,  for  the  purpose  of  avoiding  all 
intermediate  acts  done  by  the  bankrupt  between  the 
time  of  the  act  of  bankruptcy  and  the  assignment  of 
the  commissioners,  for  the  suppression  of  fraud,  and 
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1833.       with  a  view  to  insure  an  equal  distribution  of  the 
)T*>^h/      bankrupt's  property  amongst  all  his  creditors. 

«.  The  6  Geo.  4.  c.  16.,  which  repeals  all  the  former 

Carlisle.  ^.^  ^j  consolidates  their  most  valuable  provisions 
into  one  statute,  by  the  63d  section  directs  the  com- 
missioners to  assign,  for  the  benefit  of  the  creditors  of 
the  bankrupt,  all  the  present  and  future  personal 
estate  of  such  bankrupt,  and  all  his  property  and  his 
debts,  and  vests  the  property,  right,  and  interest  in 
such  debts  as  fully  as  if  the  assurance,  whereby  they 
are  secured,  had  been  made  to  tJiem ;  and  after  such 
assignment  enacts  "  that  neither  the  bankrupt,  nor  any 
person  churning  through  or  Wider  him,  shall  have  power 
to  recover  or  release  the  same,  but  such  assignees 
shall  have  the  like  remedy  to  recover  the  same  as  the 
bankrupt  himself  might  have  had  if  he  had  not  been 
adjudged  bankrupt." 

This  section  seems  to  have  been  penned  in  con- 
formity with  the  spirit  and  meaning  of  the  statute 
13  Eliz.,  and  requires  not  a  more  enlarged  construction. 

Assuming,  therefore,  that  there  are  no  legislative 
enactments  which  create  a  liability  in  the  sheriff,  either 
express  or  necessarily  implied,  in  a  case  circumstanced 
like  the  present,  I  proceed  to  examine  the  leading 
judicial  determinations  applicable  to  the  subject;  and 
after  reviewing  all  the  authorities  in  succession  from 
Bailey  v.  Bunning,  to  Balme  v.  Button,  and  comparing 
them  with  care  and  attention,  I  consider  them,  (more 
especially  the  earlier  ones,)  as  recognizing  an  exception 
in  favour  of  the  sheriff,  founded  upon  his  character  of 
a  public  officer  and  minister  of  justice,  who,  being  the 
servant  of  the  law,  stands  distinguished  from  third 
persons,  who  are  under  no  legal  obligations  to  inter- 
meddle with  the  property  of  the  bankrupt,  and  there- 
fore act  at  their  peril. 

It  cannot  be  disguised  that  it  is  difficult,  (indeed 
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impossible,)  to  reconcile  the  latter  cases  of  Potter 
v.  Stariie  (a),  Lazarus  v.  Waithman  (b)9  Price  v. 
Helyar  (c),  Wyatt  v.  Blades  (tf),  Dillon  v.  Langley  (<?), 
which  decisions  are  in  my  judgment  erroneously  sup- 
posed to  have  emanated  from  the  authority  of  Cooper 
v.  Chitty  (/),  with  the  earlier  decisions  of  Turner  v. 
Felgate  (g),  Bailey  v.  Bunning  (A),  Lechmere  v.  TAo* 
rogood(t)y  Phillips  v.  Thompson  (k),  Cole  v.  Davies 
and  others,  Assignees  (I). 

.  Great  reliance  being  laid  on  the  case  of  Bailey  v. 
Banning  by  the  counsel  for  the  plaintiff  in  Balme  v. 
Hutton,  the  record  was  searched,  examined,  and  criti- 
cised in  the  court  of  error.  It  was  there  treated  as  a 
case  badly  aqd  imperfectly  reported,  and  as  not  stating 
the  ground  on  which  the  judgment  of  the  court  pro- 
ceeded.; that  the  jury  found  a  demand  and  refusal,  but 
no  conversion ;  and  that  the  question  for  the.  court 
turpied  upon  the  taking..  This  case,  which  occurred  in 
17  Car.  %  is  reported  in  1  Levinz.  173,  2  Siderfint211, 
2  Keble,  32.  In  these  several  reports  there  is  a 
perfect  accordance  both  in  the  statement  of  the  facts, 
and  on  the  precise  ground  on  which  the  judgment  of 
the  courts  was  pronounced*  It  was  objected  that  the 
special  verdict  was  imperfect,  inasmuch  as  it  found  (w) 
only  that  the  goods  had  been  seized,  and  still  remained 
in  the  hands  of  the  defendant,  neither  sold,  nor  de- 
livered to  the  execution  creditor ;  that  a  commission 
issued,  under  which  an  assignment  was  made;  and  that 
after  such  assignment  the  plaintiff  demanded  the  goods 
&c,  of  the  defendant,  who  refused  upon  request  to 

(a)  4  M.  &  S,  260.  (6)  5  B.  M.  313.  (c)  4  Bingh.  597. 

(<f)  3  Campb.  396.  (e)  2  Barn.  &  Adol.  131. 

(/)  1  Burr.  20 ;  and  Lord  Kenyan's  notes,  995.  (g)  1  Lot.  95; 

(h)  17  Car.  2  ;  1  Lev.  173 ;  2  SJderfin,  271 ;  t  Keble,  32. 
(t)  2  &  3  Jac.  2 ;  1  Shower,  12  and  146 ;  2  Ventrit,  156 ;  Comb.  12S ; 
2  Modern,  236.  5.  C.  (k)  3  Levinz.  192. 

(0  10  Will.  3 ;  1  Lord  Raymond,  724.        (m)  See  Vol.  IT.  622,  n. 
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deliver  them ;  but  whether  upon  all  the  matters  afore- 
said they  were  well  taken,  the  jurors  were  altogether 
ignorant,  and  therefore  prayed  the  advice  of  the  court, 
to  whom,  if  it  should  appear  they  were  not  rightly 
taken,  they  said  the  defendant  Bunning  was  guilty. 

To  this  special  verdict  it  has  been  imputed  as  a  de- 
fect that  no  conversion  was  found  by  the  jury,  and  that 
the  court  are  not  competent  to  find  facts  or  draw  con- 
clusions for  them ;  whereas  I  apprehend  that  the  frame 
of  the  record  is  perfectly  correct,  inasmuch  as  the  jury, 
if  they  had  found  a  wrongful  conversion,  would  have 
concluded  the  point  which  they  intended  especially  to 
reserve  for  the  consideration  and  judgment  of  the 
court.  It  was  insisted  that  the  attention  of  the  court 
had  been  addressed  to  the  single  consideration,  whether 
the  taking  was  lawful ;  and  that  inasmuch  as  there  was 
no  sale  or  actual  conversion  of  property,  but  a  taking 
only  and  a  detaining  of  it  after  a  request  to  deliver  it, 
the  facts  found  were  not  sufficient  to  enable  the  court 
to  decide  that  trover  could  be  maintained.  It  is  clear, 
however,  to  my  understanding,  that  no  objection  was 
taken  to  the  form  of  the  special  verdict,  and  if  there 
had  been  ground  for  any  such  objection,  I  conceive  a 
venire  de  novo  would  have  been  awarded.  I  think, 
therefore,  we  are  bound  to  conclude  that  the  case  was 
adjudged  upon  the  single  point  recorded  by  every  re- 
porter, viz.  "  that  the  sheriff  being  an  officer  was  obliged 
to  execute  the  writ,  and  could  not  know  of  the  act  of 
bankruptcy,  or  that  any  commission  would  ever  be  sued 
out." 

I  have  commented  at  some  length  upon  this  case, 
because  it  occurred  within  a  few  years  after  the  statutes 
of  Elizabeth  and  James  came  into  operation,  and  it  may 
be  regarded  as  the  foundation  upon  which  the  cases  of 
Lechmere  v.  Thorogood,  Cole  v.  Davies,  and,  I  might 
add,  the  memorable  case  of  Cooper  v.  Chilly,  were  af- 
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terwards  decided.  It  appears  from  2  Keble,  32,  that 
upon  the  argument  of  Bailey  v.  Bunning,  the  case  of 
Turner  v.  Felgate,  adjudged  in  K.  B.  during  the  Com- 
monwealth, about  nine  years  before  Bailey  v.  Burning, 
was  referred  to  by  C.  J.  Keeling,  It  was  an  action  of 
trespass  against  a  man  who,  having  recovered  a  judg- 
ment, had  levied  an  execution.  The  judgment  was 
afterwards  vacated,  and  restitution  awarded;  where- 
upon the  defendant  in  the  original  action  brought 
trespass  against  the  plaintiff,  and  it  was  there  resolved, 
that  the  party  who  went  with  the  sheriff  to  show  him 
where  the  goods  were,  was  a  trespasser  ab  initio;  but 
the  court  agreed  that  the  sheriff  was  not  suable  or 
chargeable.  Keeling  C.  J.  agreed  that  trespass  would 
lie  against  the  party,  but  added,  "  the  case  is  other- 
wise against  an  officer,  as  here,  to  whom  relation  shall 
work  no  wrong."  Serjt.  Levinz,  in  bis  report  of  the 
same  case,  desires  the  reader  to  note  the  difference 
between  charging  an  officer  and  charging  the  party, 
for  (he  adds)  in  Bailey  and  Bmning's  case  hereafter,  it 
is  held,  that  the  officer  shall  not  be  chargeable,  when 
perhaps  the  party  will  be  charged. 

I  am  aware  that  the  court,  five  years  afterwards,  in 
Easier  term,  15  Car.  %  expressed  their  dissatisfaction 
with  this  judgment,  and  said  that  tiel  relatione*  neferra 
aseun  home  trespasser  (a).  But  the  reason  of  the  doubt 
and  dissatisfaction  thus  expressed  serves  rather  to 
confirm  than  weaken  my  position,  that  a  distinction  has 
always  been  recognized  in  favour  of  a  public  officer  and 
minister  of  justice;  for  if  such  relation  should  make  no 
man  a  trespasser,  a  fortiori  it  ought  not  to  operate  to 
the  injury  of  the  sherifF. 

That  in  Lecktnere  and  Others  v.  Thorogood  and 
Others,  Hilary  term,  2  &  3  .lac.  2.  the  same  principle 

(a)  Tunwr  ».  FtlffU;  2  Sid.  116. 
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1833.  was  established,  and  the  same  distinction  recognised,  is 
apparent  from  the  report  of  that  case  in  1  Shower,  12. 
It  was  an  action  of  trespass  brought  by  the  assignees 
Carlisle.  0f  a  bankrupt  against  the  sheriffs  of  London  and  the 
execution  creditor.  Upon  the  second  argument.  Sir 
B.  Shower  says,  "  I  now  argued  it  again  upon  this 
point,  that  though  by  the  statutes  of  bankrupts  the 
property  of  the  goods  be  vested  in  the  assignees,  yet 
this  relation  shall  not  work  a  wrong  to  make  the  officers 
trespassers  who  have  a  good  authority,  and  took  the 
goods  lawfully,  and  so  is  the  case  of  Bailey  v.  Bum- 
ning  (a) ;  and  the  court  was  clear  that  the  verdict  was 
against  the  plaintiff,  and  that  this  action  by  not  against 
the  officers,  though  trover  would  against  the  party." 

No  language  can  more  clearly  convey  the  decided 
opinion  of  the  court,  that  neither  trespass  nor  trover 
could  be  maintained  against  the  officers,  than  the  ad* 
dition  of  the  words  "  against  the  party."  Upon  judg- 
ment being  given  for  the  defendant,  an  action  of  trover 
was  afterwards  brought  by  the  same  plaintiffs  in  the  Com- 
mon Pleas  against  the  same  parties,  when  Sir  B.  Shower 
advised  the  plea  to  be  drawn,  which  is  incorporated 
into  the  special  verdict,  and  prefixed  to  the  report  of 
the  case  in  2  Ventris,  156,  stating  the  record  in  the 
former  action  of  trespass,  and  averring  that  the  cause 
of  action  and  the  parties  were  the  same,  and  that  the 
former  judgment  was  a  bar.  The  plaintiffs  demurred, 
and  upon  the  argument  the  whole  court  was  clearly  of 
opinion  that  the  judgment  in  the  former  action  was  a 
bar,  the  actions  being  of  the  same  nature.  This  case 
is  reported  in  Hilary,  1  Wm.  §  Mary;  1  Shower,  12, 
146;  2  Ventris,  156;  1  Comb.  123;  2  Mod.  236;  4 
Joe.  2;  B.RA680. 
According  to  the  report  of  this  case  by  Comberbach 

(a)  Sid.  271. 
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(who  was  recorder  of  Chester  and  a  Welsh  judge),  the  1838, 
question  was,  whether  the  extent  came  too  lake,  or 
whether  the  fi.  fa.  was  well  executed,  so  that  the 
assignees  could  have  no  title  to  goods  which  were  be-  Caeusis. 
fore  taken  in  execution,  and  so  in  custodia  legis.  Nei- 
ther the  facts  of  the  case  nor  the  judgment  of  the  court 
are  very  perspicuously  reported,  but  being  again  spoken 
to  in  a  subsequent  part  of  the  term,  this  passage  will  be 
found  in  that  reporter,  p.  133. 

"  Afterwards  in  this  term  the  court  was  of  opinion 
that  a  construction  should  not  be  made  to  make  the 
officer  a  trespasser  by  relation,  for  the  taking  was  law* 
ful  at  the  time,  and  Bailey  v.  Bunnihgs  ease  in  Siderjin 
agrees ;  per  Holt  and  Dolbin,  Trinity  term,  1  W.  $  M L 
B.R.  In  confirmation  of  the  same  doctrine,  I  would 
shortly  refer  to  the  case  of  PhUMps  v.  Thompson  (a), 
whereon  a  question  arising  whether  the  goods  of  a  bank- 
rupt were  bound  by  the  mere  delivery  of  the  writ  to 
the  sheriff,  and  before  the  writ  was  actually  executed, 
the  court  said  that  the  case  of  Bailey  v.  Btmning  was 
resolved  only  in  excuse  of  the  bailiff,  that  he  should 
be  excused  for  executing  the  writ,  and  not  that  the 
goods  were  bound  by  the  delivery  of  the  writ 

In  Cole  v.  Davies  and  Others,  Assignees,  (b)  the  same 
principle  was  recognized,  and  the  same  point  ruled  in 
the  most  distinct  terms  by  Lord  Chief  Justice  Holt 
at  nisi  prius  in  Hilary  term,  10  Will.  8.  at  Guildhall. 
If  A.  be  bankrupt  before  seizure,  and  after  bankruptcy 
the  sheriff  under  a  fi.  fit.  upon  a  judgment  against  A. 
seises  the  goods  and  sells  them,  and  a  commission  of 
bankruptcy  is  granted,  and  the  goods  are  assigned  by 
the  commissioners,  the  assignees  may  maintain  tro- 
ver against  the  vendee  of  the  goods;  but  no^ction 
will  lie  against  the  sheriff  because  he  obeyed  the  writ. 

(a)  3Lcrinz,  19?.  (6)  Lord  Ray  in.  7J4. 
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1833.       Lord  Mansfield,  in  commenting  upon  the  case  of  Cole 
V^-^      v.  Davies,  as  reported  by  Lord  Raymond,  takes  occa- 
v.  sion  to  observe,  that  the  notes  were  taken  by  him  when 

Carlisle.  very  young,  and  that  they  are  too  incorrect  and  inac- 
curate to  be  relied  upon.  At  the  same  time  his  lord- 
ship (when  speaking  of  the  four  general  resolutions 
upon  the  evidence  at  nisi  prius),  remarks  that  the  first 
resolution  is  an  obiter  reference  to  the  determination 
in  Bailey  v.  Bunning,  and  that  it  might  not  be  at  all 
material  to  attend  to  the  distinction  between  trover 
and  trespass.  "Besides,"  he  adds,  "  the  case  there  put 
is  of  a  sale  by  the  sheriff  before  the  commission,  and 
the  conversion  might  be  as  excusable  as  the  taking, 
because  he  obeyed  the  writ;  whereas. here  the  goods 
were  not  sold  till  after  both  the  commission  and  as- 
signment. It  is  a  loose  note  of  what  was  said  obiter. 
It  manifestly  refers  to  Bailey  v.  Bunning,  but  is  no 
authority  applicable  to  the  present  case." 

I  cannot  but  believe  that  this  note  of  Lord  Ray- 
mond's, of  Cole  v.  Davies,  would  have  been  treated  by 
Lord  Mansfield  with  more  respect,  if  his  lordship  had 
remembered  that  Lord  Holt  was  chief  justice  when 
Lechmere  v.  Thorogoodwas  decided;  and  according  to 
the  report  of  that  case  in  Comberbach,  cited  Bailey 
v.  Bunning  from  Siderfin,  as  an  authority  to  prove  that 
a  construction  should  not  be  made  to  make  the  officer 
a  trespasser  by  relation,  because  the  taking  was  lawful. 
It  is  true  that  Cole  v.  Davies  was  a  nisi  prius  decision 
only,  but  in  my  judgment  it  derives  additional  authority 
from  being  the  echo  of  Lord  Holt's  judgment,  delivered 
after  much  consideration  about  ten  years  before  in 
Lechmere  v.  Tkorogood(a). 

In.  commenting  upon  these  several  cases  o£  Bailey  v. 
Bunning  (b),  Lechmere  v.    Thorogood  (c),    and  Cole 

(a)  3  Lev.  192.  (6)  1  Lev.  173  ;  1  Sid.  «7l. 

(c)  1  Show.  18  ;  1  W.  %  M. ;  1  Show.  146. 
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v.  Dariet(a),  Lord  Mansfield,  according  to  Lord 
Kenyon's  report  of  Cooper  v.  Chilly,  421,  observes, 
"  these  cases  have  determined  that  the  taking  of  the 
goods  was  lawful,  but  how  was  the  seizure  lawful?  Carlisle. 
Is  it  meant  that  it  was  lawful  as  against  the  assignees, 
or  in  any  sense  to  change  the  property  1  Clearly  not ; 
for  the  assignees  will  pursue  and  avoid  every  dispo- 
sition even  in  market  overt.  No  more  can  be  meant 
than  this,  that  the  sheriff  not  knowing  anything  of  the 
secret  act  of  bankruptcy,  or  that  a  commission  would 
be  taken  out,  shall  not  be  punished  as  a  wrong-doer 
for  the  taking  which,  though  not  lawful  against  the 
assignees,  yet  was  innocent  and  excusable." 

Having  therefore  shown  that  the  earlier  series  of 
cases  have  distinctly  recognized  the  act  of  the  sheriff 
as  excusable,  although  not  lawful  in  the  strictest  sense  of 
the  term,  I  proceed  to  consider  how  far  the  case 
sub  judice  is  affected  by  the  judgment  of  the  court  in 
Cooper  v.  Chilly  (4).  It  must  ever  be  remembered 
that  in  that  case  the  seizure  by  the  sheriff  was  before, 
and  the  sale  after  a  full  knowledge  of  the  commission 
and  assignment.  Lord  Mansfield,  through  the  whole 
of  his  elaborate  judgment,  directs  the  attention  of  his 
hearers  to  the  strong  and  conclusive  fact  against  the 
sheriff  in  that  case,  that  the  sale,  which  was  the 
wrongful  conversion  insisted  upon,  was  after  the  com- 
mission and  assignment,  both  which  acts  are  treated  as 
matters  of  public  notoriety.  He  never  loses  sight  of 
this  most  important  circumstance,  as  establishing  a 
marked  distinction  between  Bailey  v.  Bunning  and 
Cooper  v.  Chilly-  In  adverting  to  the  hardships  to 
which  it  had  been  insisted  the  sheriff  might  be  exposed, 
his  lordship  proceeds  to  say  "  that  a  case  of  hardship 

(a)  3  Vaitris,  106;  Lcl.  fUyra,  731,  mid  Caaih.  123;  3  Mod.  336. 
(6)  1  Burr.  90. 
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can  hardly  exist  upon  the  sheriff  when  the  taking  and 
sale  or  even  the  sale  only  are  subsequent  to  the  assign- 
ment. But  in  the  present  case  the  sheriffs  knew  of 
the  bankruptcy  before  tbey  sold  the  goods.*  He  con- 
cluded his  judgment  in  these  memorable  words ;  viz., 
"  The  seizure  here  is  after  the  bankruptcy,  and  there- 
fore after  the  property  by  relation  is  vested  in  the 
assignees.  But  that  was  innocent  and  excusable,  and 
the  sheriff  shall  not  be  liable  by  relation  as  a  wrong* 
doer.  The  gist  of  this  action  is  the  wrongful  conver- 
sion by  the  sale  and  false  return  long  after  the  commis- 
sion and  assignment." 

I  therefore  pray  in  aid  the  case  of  Cooper  v.  Chiity, 
as  confirming  the  doctrine  that  the  sheriff  can  neither 
be  deemed  a  trespasser  nor  a  wrong-doer  by  relation, 
so  as  to  he  liable  in  trover.  I  admit  the  doctrine  of 
relation  to  the  full  extent  in  which  it  can  be  found 
necessary  to  carry  it  for  the  purpose  of  suppressing 
fraud,  and  insuring  the  equal  distribution  of  the  whole 
of  the  bankrupt's  property  amongst  the  general  class 
of  creditors.  But  there  I  would  stop,  treating  it  as 
alike  unjust  and  impolitic  to  stigmatise  as  a  wrong-doer 
a  public  officer  and  minister  of  justice  acting  at  the 
time  strictly  in  obedience  to  the  law. 

Much  stress  has  been  laid  upon  the  expression 
reported  to  have  been  used  by  Lord  Mansfield,  that 
the  sheriff  cannot  be  made  a  trespasser  by  relation, 
as  if  he  might  still  be  regarded  by  the  eye  of  the  law 
as  a  wrong-doer  in  an  action  of  trover.  But  if,  instead 
of  carping  at  particular  expressions,  the  entire  judg- 
ment be  reviewed,  which  is  necessary  in  order  to  give 
a  consistent  construction  to  the  whole,  (and  for  this 
purpose  the  reports  of  Cooper  v.  Chiity  by  Sir  James 
Burrow  and  Lord  Kenyan  should  be  carefully  com- 
pared together),  I  conceive  it  will  be  apparent  that  his 
lordship  used  the  word  "  trespassers"  because  he  was 
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speaking  of  the  action  of  trespass,  but  that  when  speak- 
ing of  the  act  itself,  in  contradistinction  to  the  form  of 
action,  he  never  intended  to  designate  the  sheriff  as  a 
wrong-doer,  so  as  to  have  incurred  the  guilt  of  a 
wrongful  conversion.  It  cannot  be  disguised  that  in 
Cooper  v.  Ckitty,  as  reported  by  Sir  W.  Blaekstone, 
page  89,  Lord  Mansfield,  in  commenting  upon  the 
length  of  time  which  intervened  between  the  assign- 
ment and  the  sale  and  die  return*  and  statiog  that  the 
notoriety  was  extremely  great,  is  reported  to  have  said, 
"  but  had  the  sale  been  immediately  after  the  seioure, 
still  the  sheriff  would  have  been  liable."  This,  I  con- 
ceive, must  have  been  an  inaccuracy  of  the  reporter. 
No  expressions  of  a  similar  import  are  to  be  found 
either  in  Sir  James  Burrow's  or  Lord  Kenyon's  notes, 
no  such  point  was  insisted  upon  at  the  bar,  and  it 
appears  to  be  directly  at  variance  with  the  whole  tenor 
of  his  judgment,  and  with  the  declared  opinion  of  all 
the  same  judges  of  the  same  court  in  Timbrell  v.  Mills, 
which  occurred  in  Hilary  term,  33  G.  2.  about  two 
years  afterwards.  (See  Sir  W.  Blaekstone,  205.)  That 
was  a  motive  to  stay  proceedings  against  a  sheriff  who 
had  paid  over  to  the  assignees  of  a  bankrupt,  money 
levied  under  an  execution,  justifying  himself  on  the 
ground,  that  the  money  levied  was  clearly  the  pro- 
perty of  the  assignees,  according  to  the  doctrine  laid 
down  in  Cooper  v.  Chitty,  Michaelmas,  90  G.  2.  But 
the  whole  court  declared  u  that  it  was  allowed  in  that 
case  that  if  the  sheriff  levies  the  money  and  pays  it  to 
the  assignees  before  any  commission  issued,  and  with- 
out notice  of  the  act  of  bankruptcy,  he  will  at  all 
events  be  safe/' (a)  In  Kitchen  v.  Campbell  (6),  where 
money  had  and  received  was  brought  by  assignees  to 
recover,  against  a  creditor,  money  levied  under  an 
execution  sued  out  after  an  act  of  bankruptcy,  but 
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(*)  2  Sir  W.  Bl.  827. 
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before  commission  issued,  and  where  the  court  pro- 
ceeded on  the  ground  that  a  judgment  for  the  defend- 
ant in  a  former  action  of  trover  was  a  bar  to  an  inde- 
bitatus assumpsit  for  the  same  cause  of  action,  Lord 
C.J.  De  Grey)  in  delivering  the  judgment  of  the  court, 
and  commenting  upon  the  title  of  the  assignees  to  the 
property  of  the  bankrupt  by  relation,  is  reported  to 
have  said,  "yet  notwithstanding  this  transfer  of  the 
property  by  relation,  the  sheriff  is  no  trespasser  by 
taking  the  goods  under  an  execution  after  an  act  of 
bankruptcy  and  before  the  commission  issued;  so  ruled 
in  Lechmere  v.  Thorogood,  in  Comberbach  and  Shower, 
and  in  Cooper  v.  Chitty,  in  Burrow,  20.  But  by  sell- 
ing, (without  explaining  to  his  vendees  whether  he 
meant  a  sale  before  or  after  the  commission,)  the  sheriff 
converts  the  goods,  and  then  trover  is  maintainable 
against  the  sheriff  or  his  vendee,  and  the  plaintiff  in 
the  original  action." 

,  No  authority  is  cited  for  the  latter  position,  it  was 
not  a  point  in  judgment  before  the  court,  and  no 
mention  is  made  of  it  in  the  report  of  the  same  case  in 
3  Wilson,  304. 

The  same  principle  which  I  conceive  to  have  been 
established  for  a  series  of  years,  in  the  cases  I  have 
cited,  appears  to  have  been  recognised  by  still  later 
decisions  in  Coppendale  v.  Bridgen  and  Another  (a), 
which  was  an  action  against  the  sheriff  for  a  false 
return.  The  bankrupt  was  arrested  on  the  2d  of  May 
and  lay  in  prison  for  two  months,  by  which  he  com- 
mitted an  act  of  bankruptcy,  which  by  relation  was  to 
refer  .back  to  the  time  of  his  arrest.  On  the  7th  June 
a  fi.  fa.  issued  returnable  on  26th  June.  On  the  18th 
the  sheriff  seized  and  levied  2921.  7s.,  and  on  5th  2Vo- 
vember,  after  the  expiration  of  two  months  from  the 
first  arrest,  he  returned  nulla  bona.    The  question  for 

(a)  2  Burr.  819. 
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the  court  was,  whether  such  return  could  be  deemed       1838. 
false  with  reference  to  the  facts  of  the  case.    Lord     ^T^^^ 
Mansfield:  and  the  whole  court  were  unanimously  of  v, 

opinion,  that  if  the  sheriff  had  returned  that  he  had     Carlisle. 
levied  8cc.  and  had  actually  paid  the  money  to  the 
plaintiff  on  the  26th  of  June  (which  was  within  the 
two  months)  he  would  have  been  excused,  because  it 
was  impossible  for  him  at  that  time  to  know  that  the 
defendant  would  lay  in  prison  two  months,  and  there- 
fore he  was  under  an  invincible  ignorance  of  this  event. 
But  the  plaintiff  could  have  no  advantage  by  this,  for 
still  he  would  have  been  liable  to  refund  the  money, 
although  the  sheriff  might  be  excusable  in  paying  it  to 
him.    I  regard  this  case  as  peculiarly  strong  in  favour 
of  the  sheriff,  who  must  have  known  that  the  trader 
had  remained  in  prison  seven  weeks  without  giving 
bail,  which  afforded  the  strongest  presumption  of  his 
insolvency,  and  a  moral  assurance  that  the  imprison- 
ment would  terminate  in  bankruptcy.    Yet  being  a 
public  officer,  the  court  declared  he  would  be  excused, 
although  the  plaintiff,  to  whom  he  had  paid  over  the 
money,  would  be  liable  to  refund  to  the  assignees.    So 
in  Lee  v.  Lopez  (a),  which  was  money  had  and  received 
by  the  assignees  of  a  bankrupt  against  the  sheriff  to 
recover  the  proceeds  of  an  execution  at  the  suit  of  a 
judgment  creditor,  from  which  he  claimed  to  deduct 
140/.  as  a  year's  rent  paid  to  the  landlord.    It  did  not 
appear  from  the  judge's  report  whether  that  sum  was 
paid  by  the  sheriff  to  the  landlord  before  or  after 
notice  of  the  bankruptcy;  and  the  court  held  that  the 
deduction  should  not  be  allowed  unless  the  judge, 
upon  reference  to  his  report,  should  find  such  to  be 
the  fact.    This  case  is  another  instance  to  prove  that 
the  payment  by  the  sheriff  without  notice  of  the  act  of 
bankruptcy  would  be  excused,  although  the  party 

(a;  15  East,  S30. 
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1838.  receiving  it  would  clearly  be  liable  to  refund.  All  the 
oases  I  have  cited  admit  that  the  property  became  the 
property  of  the  assignees  by  relation  from  the  time  of 
Carlisle,  the  bankruptcy ;  but  they  admit  also  that  the  sheriff 
was  excusable,  by  reason  of  the  invincible  ignorance 
under  which  he  laboured  as  to  the  fact,  whether  an 
act  of  bankruptcy,  which  might  be  considered  as  in- 
choate, would  ever  be  completed. 

The  last  case  I  shall  cite  for  the  purpose  of  confirm- 
ing die  doctrine  I  have  endeavoured  to  maintain,  that 
the  law  will  interpose  its  shield  to  protect  officers  and 
ministers  of  justice  in  the  discharge  of  their  duty,  is 
Smith  v.  Mittes{a).  The  question  there,  as  in  Cooper  v. 
Chitty,  was,  whether  the  sheriff  who  had  seised  the 
goods  of  a  trader  under  a  fi.fa.  after  a  secret  act  of  bank- 
ruptcy, and  sold  them  after  the  commission,  but  before 
the  assignment  to  that  plaintiff,  could  be  considered  a 
trespasser  by  relation.  The  court,  consisting  at  that  time 
of  Mr.  Justice  Ashmrst  and  Mr.  Justice  Buller,  relied 
upon  the  authority  of  Ckitty  v.  Cooper  as  conclusive  upon 
the  very  point;  and  Mr.  Justice  Ashmrst,  in  delivering 
the  judgment  of  the  court,  refers  to  the  cases  of  Lech- 
mere  v.  Thorogood,  and  Bailey  v.  Sunning,  as  decisive 
to  show  that  the  officers  shall  not  be  made  trespassers 
by  relation.  He  says,  "  there  is  no  instance  where  a 
man  who  has  a  new  right  given  to  him,  which  from 
reasons  of  policy  is  so  far  made  to  relate  back  as  to  avoid 
all  mesne  incumbrances,  shall  be  taken  to  have  such  a 
possession  as  to  bring  trespass  for  an  act  done  before 
such  right  was  given  to  him."  He  adds,  "  at  all  events 
the  rule  will  hold  with  respect  to  officers  and  ministers 
of  justice.1'  If  it  be  insisted  that  trespass,  being  a 
possessory  action,  can  be  supported  only  by  proof 
that  the  plaintiff  was  in  possession  when  the  trespass 
was  committed,  and  that  therefore  the  gist  of  the  action 

(a)lT.R,480. 
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failed;  I  answer,  that  if  the  right  of  property  in  goods 
becomes  vested  in  the  assignees  by  relation  from  the 
moment  of  the  bankruptcy,  such  right  of  property 
would  draw  after  it  the  right  of  possession,  and  so  they 
might  maintain  the  action,  Smith  v.  Mittes  (a).  I  am 
aware  it  has  been  said  that  in  modern  times  and  within 
our  own  memory  an  opinion  has  prevailed  with  many 
learned  men  in  Westminster  Hall,  that  trover  will  lie, 
although  trespass  cannot  be  maintained;  and  numerous 
authorities  have  been  quoted  to  warrant  that  position. 
I  am  constrained  to  acknowledge  that  the  modern 
cases  of  Potter  v.  Starkie  (6),  Lazarus  v.  Waithman  (c), 
Pricer.  Helyar(d),  Dillon  v.  Langley(e\  and  Balmer. 
Hutton  in  the  Exchequer  chamber  (/),  are  in  direct 
contradiction  to  the  principle  I  am  to  establish  as  pre- 
vailing throughout  the  earlier  cases.  Potter  v.  Starkie 
was  ruled  by  Baron  Wood  at  nisi  prius  in  1807,  and 
was  cited  in  the  argument  of  counsel  in  Stephens  ▼. 
Eltoall(g).  It  is  there  said  that  the  court  of  Exche- 
quer in  banc,  in  T.  T.  1807,  confirmed  the  opinion  of 
Mr.  Baron  Wood,  and  held  the  sheriff  liable  in  trover, 
though  he  seised,  sold  and  paid  over  the  money  before 
the  commission  issued,  and  before  any  notice,  saying, 
u  this  necessarily  followeth  from  Cooper  v.  Chitty  {k), 
for  it  was  an  unlawful  interference  with  another's  goods* 
So  far  from  this  following  as  a  necessary  inference 
from  Cooper  v.  Chitty,  Lord  Mansfield  considered  the 
seizure  in  that  case  as  a  lawful  interference  to  excuse 
the  sheriff,  but  not  -lawful  so  as  to  support  the  act  or 
prevent  the  property  from  being  considered  by  relation 
as  vested  in  the  assignees  from  the  moment  of  the 
bankruptcy.    Next  followed  Lazarus  v.  Waithman,  in 
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(•)  l  T.&.  481.  (t)  4  M.&  8.M>,  M.T.  1807. 

(c)  Eait.  T.  S  Gt0i  4. 1820;  *  B.  Moore,  313.       (<4)  4  Bing.  60%. 
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($)  4 M.  &  S. «60.  (A)  1  Bvir.fO. 


772 


CASES  in  TRINITY  TERM 


1833. 

Garland 

v. 
Carlisle. 


which  Potter  v.  Starkie  does  not  appear  to  have  been 
adverted  to,  but  the  judgment  of  the  court  proceeded 
upon  the  erroneous  assumption  that  Cooper  v.  C/uity 
was  a  decision  upon  the  very  point.    C.  J.  Dallas,  Mr. 
Justice  Park,  and  Mr.  Justice  Burroughs  build  their 
judgment  upon  the  foundation  of  that  authority.    Mr. 
Justice  Richardson  indeed  expressed  himself  in  terms 
more  guarded  and  qualified.     He  says,  the  law  has 
been  long  since  settled  and  has  frequently  occurred  of 
late  years  at  nisi  prius,  viz.  "  If  a  sheriff  takes  the 
bankrupt's  goods  in  execution  after  an  act  of  bank- 
ruptcy and  before  the  commission!  but  sells  them  after 
it  is  issued,  the  assignees  may  bring  an  action  of  trover 
against  him;"  and  concludes  his  judgment  in  these 
words:   "Although  the  defendants  might  not  have 
known  that  a  commission  was  about  to  issue  at  the 
time  of  the  seizure,  it  forms  no  excuse  for  them  for 
having  afterwards  proceeded  to  a  sale,  viz.  proceeding 
to  a  sale  after  notice/'    Mr.  Justice  Richardson  there- 
fore, if  correctly  reported,  seems  to  have  misconceived 
the  most  material  facts  of  the  case  then  before  him  in 
judgment,  or  he  laid  down  a  rule  of  law  perfectly  inap- 
plicable to  those  facts,  because  there  the  execution 
being  on  the  15th  November,  the  sale  on  the  21st  De- 
cember, and  the  commission  not  issuing  until  two  days 
afterwards,  and  the  assignment  bearing  date  on  the 
6th  of  January  following,  the  seizure  and  the  sale 
were  both  before  the  commission.  The  case  of  Price  v. 
Helyar  (a),  is  undoubtedly  also  an  authority  in  favour 
of  the  plaintiff,  there  being  no  fact  in  that  case  which 
places  the  sheriff  in  a  more  favourable  position  than 
the  present  defendant ;  and  the  court  decided  that  he 
was  liable  in  an  action  of  trover  brought  by  the  assig- 
nees for  selling  the  effects  of  a  trader  under  an  execu- 
tion after  a  secret  act  of  bankruptcy  and  before  the 

(a)  4  Bing.  602,  East  T.  9  Geo.  4. 18*8. 


Garland 

v. 


in  the  Third  Year  of  WILLIAM  IV.  773 

commission  issued.  In  delivering  the  judgment  of  the  1838. 
court  after  much  consideration,  and  after  ascertaining 
from  Sir  John  Richardson  (who  had  been  counsel  in 
Potter  v.  Starkie)  that  the  court  of  Exchequer  had  Carlisle. 
decided  that  case  in  the  manner  stated  in  4  Maule  & 
Sehvt/n,  and  gave  the  reason  there  assigned  for  their 
judgment,  Lord  C.  J.  Best  says,  "  That  case  depended 
upon  the  previous  decision  in  Cooper  v.  Chitty,  and 
we  think  the  case  of  Cooper  v.  Chitty  embraces  the 
principle  upon  which  we  now  decide." 

In  all  these  cases,  therefore,  the  judges  profess  to 
have  squared  their  decisions  by  the  rule  laid  down  by 
Lord  Mansfield  in  Cooper  v.  Chitty;  but  in  justice  to 
the  memory  of  that  great  man  I  am  bound  to  observe, 
that  his  masterly  judgment  cannot,  without  the  abuse 
of  language,  be  construed  to  bear  the  interpretation  put 
upon  it.  I  am  aware  that  of  late  years  this  has  been 
a  prevalent  opinion  in  some  of  the  superior  courts  of 
Westminster  Hall,  and  it  may  be  said  "  communis  error 
facit  jus;"  but  unless  I  am  tied  and  bound  by  the  im- 
perative language  of  an  act  of  parliament,  or  by  a  series 
of  authorities  running  in  one  clear  and  undisturbed 
current,  I  will  never  consent  to  subject  a  public  officer 
to  the  injustice  which  such  a  decision  must  of  necessity 
inflict  upon  him.  The  argument  has  proceeded  from 
the  distinction  between  trespass  and  trover ;  but  as  far 
as  the  sheriff  is  concerned  I  can  perceive  no  substan- 
tial distinction  between  them ;  both  impute  to  him  the 
character  of  a  wrong-doer,  when  he  has  been  guilty  of 
no  wrong;  and  liability  to  either  the  one  action  or  the 
other  operates  in  effect  penally  upon  him,  the  differ- 
ence consisting  only  in  degree.  He  exposes  himself  to 
punishment  if  be  refuses  to  execute  the  writ,  and  if  he 
executes  it,  to  an.  action  in  which  damages  may  be 
recovered  to  the  full  value  of  the  property ;  although 
vigilance,  caution,  and  pure  good  faith  wait  upon  every 
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1833.  step  be  takes  in  the  discharge  of  his  public  duty.  It 
may  he  said  that  the  6  G.  4*  c  16.  s.  81.,  which  enacts 
"  that  all  executions  and  attachments  against  the  goods 
Carlisle,  0f  a  bankrupt  bon&  fide  executed  or  levied  more  than 
two  months  before  the  issuing  of  the  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
him  committed,  provided  the  person  at  whose  suit  such 
execution  or  attachment  shall  have  issued  had  no  notice 
of  any  prior  act  of  bankruptcy,"  has  materially  lessened 
the  responsibility  of  the  sheriff,  and  that  the  provisions 
of  the  late  interpleader  act,  1  &  2  WilL  4.  c.  58.  s.  6., 
which  enables  the  sheriff  to  bring  adverse  claimants 
before  the  court,  and  compel  them  to  litigate  between 
themselves  these  controverted  questions  at  their  own 
peril,  operate  powerfully  in  his  favour.  It  must  be 
conceded  that  those  enactments,  which  are  of  modern 
date,  indicate  an  anxiety  in  the  legislature  to  mitigate 
the  severity  of  the  law  when  found  to  bear  oppres- 
sively on  her  ministerial  officers;  yet  I  apprehend  they 
afford  no  solid  argument  for  fixing  on  the  sheriff  a 
.liability,  which  in  my  humble  opinion  is  not  warranted 
by  any  statute,  or  in  accordance  with  the  spirit  and 
principles  of  the  common  law.  If  the  question  be 
asked,  how  could  this  opinion  have  prevailed  for  so 
many  years,  and  have  ripened  into  the  authority  of 
adjudged  cases,  unless  built  upon  a  solid  foundation; 
I  answer,  that  it  may  have  originated  in  hasty  decisions 
at  nisi  prius,  in  which  great  judges  may  have  been 
misled  by  the  popular  treatises  and  publications  of  the 
day.  In  the  early  editions  of  Cooke'*  Bankrupt  Laws, 
and  so  late  as  1804,  when  the  5th  edition  was  pub* 
lished,  the  author  of  that  treatise  observes,  in  p.  695, 
"  That  the  sheriff  who  executes  a  fi.  fa.  upon  the  bank- 
rupt's goods  after  an  act  of  bankruptcy  committed  and 
before  the  issuing  of  the  commission,  is  not  a  trespasser, 
but  the  assignees  may  maintain  trover  against  him.1' 
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He  then  cites  Cooper  v.  Chitty%  Smith  v.  Willes,  and 
Cole  v.  Davies,  and  adds,  "  It  is  true  that  formerly 
this  seems  to  have  been  a  litigated  point,  and  much 
doubt  was  entertained  upon  the  subject  whether  an 
officer  executing  the  process  of  the  courts  is  not  so  far 
justified  thereby  as  not  to  be  subject  to  an  action  of 
any  kind."    In  the  edition  of  Boom's  Abridgment  pub- 
lished in  the  year  1798,  by  Gwiliim,  title  Bankrupt  (F), 
vol*  L  440,  will  be  found  the  following  note : — "  It 
seemeth  to  have  been  formerly  very  much  doubted 
whether  the  assignees  could  maintain  any  action  against 
an  officer  who  had  the  goods  of  a  bankrupt  in  execu- 
tion after  an  act  of  bankruptcy  and  before  the  issuing 
of  the  commission,"  (and  for  this  doubt  he  cites  Bailey 
v.  Bmnhg  in  the  different  reports  of  Levinx,  Siderfiu, 
and  Keble;  and  he  adds,  "  But  it  is  now  settled  that 
the  assignees  may  in  such  case  bring  trover  against 
him,  (citing  Cooper  v.  Chitty%  1  Burr.  20,)  though  the 
relation  shall  not  operate  so  as  to  make  him  a  tares- 
passer."    This  I  conceive  to  be  an  incorrect  digest  of 
the  cases,  and  if  Gwiliim  or  Cooke  had  fortunately 
referred  to  the  edition  of  Lord  Raymond  published 
by  my  brother  Bay  ley  in  the  year  1790,  they  might 
have  corrected  their  own  inaccurate  analysis  by  the 
note  of  that  learned  editor  in  Cole  v.  Davies  (a),  which 
supplies  all  the  information  which  the  cases  then  af- 
forded, and  distinguishes  between  the  points  ruled  and 
the  obiter  dicta,  with  a  fidelity,  accuracy,  and  nice  dis- 
crimination peculiar  to  himself,  which  may  be  traced 
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(a)  1  Ld.  Rayra.  by  Bay  ley,  725,  note  (a),  is  as  follows : — "  No  action 
lies  against  the  sheriff  for  a  sale  before  commission ;  D.  *  Burr.  S3, 34, 
818;  Bl.  8S9.  If  be  sells  the  goods  after  the  issuing  of  the  commission 
is  notorious!  an  action  of  trover  nay  be  maintained  against  him,  R.  t  Burr, 
20 ;  Bl.  65 ;  D.  Bl.  1064 ;  though  an  action  of  trespass  cannot,  R.1T.R. 
475,  [via.  Smith  v.  JIM*]" 


•  "  Dictum.*    See  1  Cora.  Dig.  f  "  Resolved."    See  id. 
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being  the  value  of  such  goods  as  were  appropriated  to 
pay  the  sheriff's  poundage  and  costs.  This  is  a  ques- 
tion not  between  the  lessees  and  the  execution  credi- 
tor, as  to  whom  21  Jac.  1.  c.  19.  s.  9.  is,  as  it  seems 
to  me,  conclusive,  but  it  is  between  the  assignees  and 
the  sheriff;  and  the  difference  between  the  execution 
creditor  and  the  sheriff  appears  to  me  to  make  the 
whole  difference  in  the  case,  and  to  make  that  which 
is  clearly  unjustifiable  as  to  the  former,  excusable  as  to 
the  latter. 

By  21  Jac.  I.e.  19.  s.  9.,  every  creditor  by  judgment 
whereof  no  execution  shall  be  served  before  such  time 
as  his  debtor  became  bankrupt,  shall  not  be  relieved 
for  any  more  than  a  rateable  part  of  his  debt  with  the 
other  creditors  of  the  said  bankrupt;  so  that  Payne, 
the  execution  creditor,  would  clearly  be  accountable 
to  the  assignees  for  the  value  of  these  goods,  for  the 
eight  parcels  which  were  to  satisfy  his  demand,  and 
for  the  five  parcels  he  was  to  sell  to  pay  the  sheriff's 
poundage,  and  officers  fees,  and  other  expenses. 
Before  21  Jac.  1.  c.  19.,  the  rights  of  assignees  stood 
upon  13  Elix.  c.  7.  s.  2.  and  1  Jac.  1.  c.  15.  s.  5. ;  and 
it  is  probable  that  that  provision  was  made  in  21  Jac. 
1.  c.  19.,  because  earlier  statutes  did  not  include  it,  or 
explain  to  what  extent  they  ought  to  be  carried.  By 
13  Eliz.  c.  7.  s.  2.  dispositions  by  the  commissioners  of 
the  bankrupt's  lands,  goods  &c.  shall  be  valid,  inter 
alia,  against  all  persons  claiming  by,  from  or  under  the 
bankrupt  by  any  act  made  or  done  after  such  persons 
became  bankrupts.  By  1  Jac.  I.e.  15.  s.  5.,  disposi- 
tions by  commissioners  shall  be  valid  against  all 
persons  claiming  by,  from,  or  under  bankrupts,  or  any 
person  to  whom  conveyances  shall  be  made  without 
consideration  by  the  said  bankrupt,  or  by  his  means  or 
procurement.  The  question  is,  whether  the  sheriff 
does  not  stand  in  a  different  predicament,  and  whether 
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1838.  his  official  character  and  duty  do  not  arm  him  with  an 
excuse.  He  acts,  not  of  his  own  motion,  but  as  a 
minister  of  the  court  from  which  the  execution  comes; 
Cakusle.  jje  |g  not  aj  liberty  to  act  or  not,  as  he  thinks  fit;  it  is 
his  duty  to  act,  and  he  may  be  punished  if  he  forbear; 
and  he  acts  not  for  his  own  benefit,  but  for  the  benefit 
of  the  execution  creditor.  He  is  the  agent  the  law 
appoints  to  act  for  such  creditor.  He  is  commanded 
by  the  king's  writ  that  of  the  goods  and  chattels  of 
Leonard  he  cause  to  be  made  607/.  5s. ,  which  Payne 
had  recovered  by  judgment  against  Leonard.  Leonard 
has  goods  and  chattels  at  the  time  in  his  possession 
and  apparent  ownership,  and  of  which  Leonard  was 
the  only  rightful  owner. 

It  is  true,  indeed,  his  ownership  was  defeasible,  and 
under  the  bankrupt  laws  was  liable  to  be  defeated  as 
to  all  persons  claiming  by,  from,  or  under  the  bank- 
rupt; but  it  would  not  be  defeated  unless  an  act  of 
bankruptcy  had  been  committed,  and  unless  at  the 
time  of  such  act  of  bankruptcy  there  was  some  credi- 
tor* or  creditors  competent  to  sue  out  a  commission; 
and  unless  such  creditor  or  creditors  afterwards 
thought  fit  to  sue  out  a  commission.  But  how  is  the 
sheriff  to  come  to  the  knowledge  upon  these  points? 
If  the  creditors  are  watchful,  they  may  find  out  if  an 
act  of  bankruptcy  has  been  committed,  and  apprise 
the  sheriff;  and  if  they  are  active,  they  may  promptly 
sue  out  a  commission;  but  to  hold  that  the  sheriff 
shall  be  responsible  to  them  for  not  discovering  what 
they  did  not  discover,  or  even  when  they  did  discover, 
might  conceal,  is,  as  it  seems  to  me,  putting  a  sheriff,  as  an 
officer  of  justice,  in  a  most  unreasonable  predicament. 
How  is  a  sheriff  to  act?  If  he  do  what  is  his  apparent 
duty,  and  seizes  and  sells,  he  is  liable  to  be  sued  by 
the  assignees.  If  he  expects  a  commission  and  ven- 
tures to  return  nulla  bona,  he  is  sued  by  the  execution 
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creditor.  If  he  applies  to  the  court  for  time  to  make 
his  return,  he  must  satisfy  the  court  that  there  are 
reasonable  grounds  for  apprehension.  Till  within 
comparatively  a  short  period  of  time,  there  was  no 
limitation.  An  act  of  bankruptcy  of  six  years  standing 
or  more,  if  there  were  a  petitioning  creditor's  debt  of 
equal  antiquity,  would  vacate  any  intermediate  execu- 
tion, and  it  would  be  no  answer  that  creditors  did 
know  or  might  have  known  of  the  act  of  bankruptcy. 
And  why  is  the  sheriff,  an  officer  of  justice,  to  be 
responsible  where  the  creditors  are  negligent?  They 
have  as  good  means  as  the  sheriff  of  discovering  whe- 
ther there  has  been  an  act  of  bankruptcy.  They  can 
give  the  sheriff  notice,  if  they  have  ground  to  suspect. 
If  they  are  negligent,  why  should  not  the  loss  fall  on 
them?  t  put  these  preliminary  questions,  because  if 
the  authorities  are  conflicting,  they  ought  to  be  consi- 
dered. 

Bailey  v.  Bunning  is  the  first  case  upon  the  point: 
St  was  twice  before  the  court,  first  in  Trinity,  6 
Car.  2.  (1666),  about  38  years  after  21  Jac.  1.,  and 
again  in  Pasch.  18  Car.  2.  The  report  of  it  is  to 
be  found  in  1  Keble,  436,  932.,  1  Sid.  271,  and  1  Lev. 
173;  and  again  in  Pasch.  18  Car.  2.,  the  report  of 
which  at  large  is  in  2  Keb.  32,  and  the  substance  of  the 
decision  in  1  Levinz,  174.  It  was  an  action  of  trover. 
It  was  on  the  first  of  those  occasions  that  the  query 
mentioned  in  1  Siderfin,  271,  and  2  Keble,  982,  was 
made.  It  was  urged  for  the  defendant,  that  he  ought 
to  be  found  not  guilty,  because  he  was  but  bailiff,  and 
had  performed  his  duty,  and  had  not  converted  to  his 
own  use ;  upon  which,  according  to  Siderfin,  the  query 

is  put:  Quaere  de  eel.  car  il  fuit  affirme  que  le  practice 

• 

est,  that  the  bailiff  shall  be  found  guilty  if  the  party  were 
there  (adonque)  a  bankrupt.  1  Keble,  932,  explains  by 
whom  it  was  affirmed,  viz.  by  Wild,  king's  serjeant, 
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who  said  the  constant  course  in  Lon don,  ,in. trespass 
against  Serjeants  and  bailiffs,  was  only  to  inquire  whe- 
ther the  party  was  a  bankrupt  at  the  time  of  the  taking. 
The  query,  therefore,  in  Siderfin  is,  as  it  seems  to  me, 
entitled  to  less  weight,  because  it  was  made  before  the 
case  received  the  full  consideration  it  afterwards  did, 
and  was  made  by  counsel  only,  and  not  by  the  court. 
Upon  an  attentive  consideration  of  the  different  reports, 
there  appears  to  me  no  difficulty  in  discovering  what 
the  court  decided,  and  upon  what  ground.  There 
was  no  difference  as  to  the  facts.  On  6  June  there 
was  an  act  of  bankruptcy,  on  which  a  commission 
issued  on  the  17th.  On  11  June  a  fi.  fa.  was  sued  out 
tested  the  4th,  upon  which  a  seizure  was  made  on  the 
14th.  The  jury  found  a  special  verdict,  in  which  they 
stated  that  the  goods  had  been  demanded  of  the  bailiff, 
who  had  refused  to  deliver  them;  but  this  conclusion 
was  special  on  the  taking.  If  the  taking  was  lawful, 
they  found  for  the  defendant ;  if  not,  for  the  plaintiff. 
This  is  now  made  clear  by  the  reference  which  has 
been  made  to  the  record  (a),  and  might  before  have 
been  collected  from  I  Lev.  174,  and  1  Keb.  930. 

It  was  urged,  in  the  course  of  the  argument,  that 
the  teste  of  the  writ  of  execution,  which  was  before 
the  act  of  bankruptcy,  bound  the  goods ;  but  it  was 
answered  that  that  was  not  the  case,  except  where  the 
writ  was  tested  on  the  day  it  issued,  1  Lev.  173,  174; 
1  Keble,  933;  £1  Jac.  1.  c.  19.  s.  9.;  and  that  point 
was  no  further  pressed.  The  case  was  then  put,  1st, 
on  the  act  of  parliament;  and  2dly,  upon  the  special 
conclusion  of  the  verdict.  And  upon  the  first  the 
court  and  counsel  agreed  that  the  actual  execution  of 
the  writ  of  fi.  fa.  was  not  sufficient  to  prevent  a  division 
among  the  creditors,  1  Keble,  931 ;  and  the  court  had 
no  doubt  as  to  the  property  in  the  goods,  that  they 
were  liable  by  the  express  words  of  the  statute,  but  the 

(a)  Sec  ante,  Vol.  II.  632. 
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doubt  was,  whether  the  relation  should  enure  so  as  to 
make  the  sheriffpunishable./fo/fer  and  Baker's  case  (a), 
the  leading  case  on  the  effect  of  relations,  was  referred 
to,  which  lays  it  down  that  no  relation,  which  is  a  fiction 
in  law,  shall  make  that  tortious  which  was  lawful,  and 
that  relations  are  to  certain  respects  and  purposes!  and 
extend  only  to  certain  persons,  "  so  that  of  two  persons 
a  relation  may  bind  one  and  not  the  other ;  and  the 
judgment  was  given  for  the  defendant,  he  being  an 
officer  obliged  to  execute  the  writ,  who  could  not  know 
whether  any  act  of  bankruptcy  had  been  committed, 
or  whether  any  commission  would  be  sued  out."  No 
one  can,  to  my  judgment,  read  2  Keble,  32,  and  1  Lev. 
174,  without  seeing  clearly  that  that,  and  that  only, 
was  the  ground  of  the  decision ;  and  that  the  second 
point  upon  the  special  conclusion  of  the  verdict  formed 
no  ingredient  in  the  adjudication.  Upon  that  point, 
however,  I  will  just  observe,  that  it  had  been  held  in 
the  same  term  in  which  this  case  was  before  the  court,  in 
Bruen  v.  Roe  (6),  first,  that  a  wrongful  seizure  is  a  con- 
version, and  that  an  actual  seizure  of  goods  is  a  suffi- 
cient conversion,  and  that  trover  will  lie  upon  it  though 
there  is  no  demand  of  the  goods  or  refusal ;  and  secondly, 
that  when  a  demand  and  refusal  are  objected  to  in  a 
special  verdict,  as  being  evidence  only  of  a  conversion, 
the  proper  course  is  not  to  give  judgment  for  defend* 
ant,  as  was  done  in  Bailey  v.  Bunning,  but  to  award  a 
venire  de  novo ;  1  Wilson,  56.  The  case  therefore  of 
Bailey  v.  Bunning  appears  to  me  a  distinct  authority 
On  the  point  now  in  question ;  it  made  the  distinction 
between  the  title  to  the  goods,  which  they  held  bound 
by  the  bankruptcy,  and  the  officer,  whom  they  held 
excusable  in,  taking  them,  because  he  was  not  found  to 
.  be  cognizant  of  the  bankruptcy ;  and  it  was  explained 
by  t\ie  court  18  years  afterwards  in  Philips  v,  Thomp- 

•    ';  ..     -    <<i)  3  Cole's  Rfp.  25.  (b)  1  SHcrfin,  264. 
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1833,       son  (a),  as  resolved  solely  in  excuse  of  the  bailiff,  who 
^v-w'      ought  to  be  excused  for  executing  the  writ^  and  not 
v.  that  the  goods  were  bound  by  the  writ.     LccAmere  v. 

Carlisle.  Thorogood  was  decided  in  1689.  It  is  reported 
1  Shower,  12,  3  Mod.  236,  Comb.  123.  It  was  trespass 
by  the  assignees  of  Toplady,  a  bankrupt,  against  the 
sheriffs  of  London  and  others,  for  seizing  goods  under 
a  fieri  facias  against  Toplady.  The  fieri  facia?  was 
tested  21  April,  but  there  was  no  seizure  under  it  till 
the  29th,  and  in  the  interim,  viz.  on  the  28th,  Toplady 
became  bankrupt;  afterwards  an  extent  issued,  but 
that  was  held  too  late,  so  that  the  question  waa  between 
the  assignees  and  the  sheriff.  3  Mod.  286,  seems  to  me 
to  have  mistaken  the  question,  and  the  ground  on 
which  the  court  proceeded.  But  Shower,  who  was 
counsel  in  the  cause,  and  likely  to  know  the  true 
grounds  of  the  decision,  puts  it  upon  the  distinction 
between  the  officer  and  the  party,  that  though  the 
relation  would  enure  against  the  latter,  it  would  not 
against  the  former;  and  Comberbaeh  puts  it  upon  the 
same  ground,  that  a  construction  should  not  be  allowed 
to  make  the  officer  a  trespasser  by  relation.  Showers 
report  is  this:  "  I  argued  it  again  upon  this  point-* 
that  though  by  the  statute  of  bankrupts  the  property 
of  the  goods  be  vested  in  the  assignees,  yet  this  rela- 
tion shall  not  work  a  wrong  to  make  the  officers  tres- 
passers, who  had  a  good  authority,  and  took  the  goods 
lawfully,  and  so  is  the  case  of  Bailey  v.  Burning? 
The  court  clear,  that  the  verdict  was  against  the  plaintiffi 
entire  damages  being  given,  and  that  this  action  lay 
not  against  the  officers,  though  trover  would  against 
the  party.  Comberbaeh's  account  of  the  judgment  is* 
"  the  court  were  of  opinion,  that  a  construction  should 
not  be  made  to  make  the  officer  a  trespasser  by  rela- 
tion, for  the  taking  was  lawful  at  the  time;  and  Bailey 

(a)  3  Lev.  192. 
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and  Banning'*  case,  in  1  Sid.  271,  agrees ;"  per  Holt  and       1833. 
Dolben.    This,  therefore,  is  another  case  in  which  a     r^^ 
distinction  is  drawn  between  an  officer  and  the  party.  v. 

It  is  said,  however,  that  this  was  an  action  of  trespass,  Cablisle. 
and  that  upon  the  principle  that  a  roan  shall  not  be 
made  a  trespasser  by  relation,  trespass  will  not  lie 
against  an  officer,  though  trover  would.  But  does 
this  case  profess  to  proceed  upon  any  distinction 
between  trespass  and  trover,  and  is  it  not  obvious 
that  it  proceeds  upon  the  distinction  between  the 
officer  and  the  party?  and  is  there  in  reality  any 
substantial  difference  between  trover  and  trespass, 
and  may  not  a  man  be  made  a  trespasser  by  relation? 
For  a  seizure  between  the  act  of  bankruptcy,  and  the 
assignment  by  a  mere  wrong-doer,  by  one  who  had 
no  writ  or  colour  for  seizing,  can  there  be  a  doubt 
but  that  the  assignees,  when  appointed,  might  bring 
trespass?  The  same  relation  which  enables  an  admini- 
strator to  bring  trespass  for  an  act  between  the  death 
of  the  intestate  and  the  grant  of  administration,  would 
enable  them  to  do  so ;  the  goods,  as  against  the  wrong- 
doer, would  have  been  theirs  at  the  time  of  the 
seizure;  the  seizure,  as  against  the  wrong-dopr,  would 
have  been  an  act  of  trespass,  for  which  trespass  would 
have  lain  against  the  wrong-doer.  And  why  should 
not  the  same  be  the  case  as  against  the  sheriff,  except 
upon  the  ground  that  the  sheriff  stands  in  a  different 
situation  from  a  wrong-doer?  And  if  he  do,  why 
should  his  protection  be  confined  to  the  form  of  the 
remedy,  and  not  be  extended  to  the  substance  of 
the  transaction?  Bailey  v.  Banning  is  in  point,  that 
it  is  to  be  extended  to  the  substance  of  the  transaction; 
and  according  to  Comberbach,  it  is  upon  Bailey  v. Bun* 
tting,  Holt  C.  J.  and  Dolben  J.  rely;  and  in  the  note  to 
Turner  v.  Felgate  («),  which  was  an  action  of  trespass, 
the  difference  between  charging  an  officer  and  charg- 
ed) 1  Lev.  95. 


Garland 
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1833.  ing  the  party  is  noticed,  and  Bailey  v.  Banning' a  case 
is  referred  to,  where,  be  says,  the  officer  shall  not  be 
charged,  though  perhaps  the  party  should.  Smith  v*< 
Carlisle.  Milles  (a)  notices  the  same  distinction  between  officers 
and  ministers  of  justice  and  others;  and  Lechmere 
v.  Toplady(b),  in  which  the  court  seeftied  to  think 
the  judgment  in  Lechmere  v.  Thorogeod  a  bar  to  a 
fresh  action  of  trover,  for  the  same  cause  seems  to 
me  to  imply  that  there  is  no  difference  in  this  respect 
between  an  action  of  trespass  and  an  action  of  trover* 
I  think,  indeed,  that  Lechmere  v.  Tkorogood  and 
Lechmere  v.  Toplady  might  both  have  been  impeached, 
upon  the  ground  that  they  were  allowed  to  protect 
persons  who  were  not  officers;  but  as  far  as  they  pro- 
tected the  officers,  I  should  have  thought  them  right 
if  the  officers  had  pleaded  separately. 

Cole  v.  Davies(c)  lays  down  the  same  distinction 
between  the  sheriff  and  any  other  person,  as  ruled  by 
Lord  Chief  Justice  Holt  at  nisi  prius,  HiL  10  W.  3: 
and  though  Lord  Raymond  might  then  be  young,  his 
reports  began  at  an  earlier  period,  via.  Pasch.  6  W.  3., 
and  between  four  and  five  hundred  pages  of  his  re* 
ports,  which  show  considerable  powers,  are  before  that 
period.  The  point  there  ruled  was  this; — If  A*  be 
bankrupt,  and  the  sheriff,  upon  afi.  fa*  directed  to  him 
against  A.,  seize  and  sell  the  goods,  and  a  commission  of 
bankruptcy  is  then  granted,  the  assignee  of  the  com- 
missioners may  maintain  trover  against  the  vendee  of 
the  goods,  but  no  action  will  lie  against  the  sheriff, 
because  he  obeyed  the  writ;  and  whoever  will  take 
the  trouble  to  look  into  the  edition  of  1790  will  find 
that  the  then  editor  (d)  entertained  that  opinion  of 
Cooper  v.  ChUty  which  I  entertain  now.  That  case, 
as  I  have  always  understood  it,  is,  in  my  judgment, 

(a)  1 T.  R.  480 ;  Cooke's  Bankrupt  Law,  606. 

(6)  S  Vent.  169,  and  1  Show.  146.  (c)  Lord  Rajmond,  724. 

(d)  The  learned  baron  himself. 
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conclusive  of  this. .  It  proceeds,  as  it  seems  to  me,  not        1833. 
metely  on  the  distinction  of  trespass  and  trover,  though 
that  distinction,  in  cases  where  the  facts  warrant  it, 
may  ettist;  bvit  upon  two  other  distinctions,  one  be-     Carlisle 
tweenther  sheriff  when  acting  in  ignorance,  and  there- 
fore free  from  blame,  and  other  persons;  and  the  second 
between  a  sheriff  acting  upon  ignorance  and  a  sheriff 
aotiBg  with  notice ;  and  Lord  Mansfield  seems  to  have 
considered  a  sheriff  when  acting  in  ignorance  excusable 
for  whatever  he  did  while  in  such  ignorance,  whether 
by  seising  or  selling,  though  other  persons  would  have 
been  answerable ;  but  as  having  no  excuse,  when  he 
acted  upon  knowledge.    And  in  that  case  he  held  the 
seizure  by  the  sheriff,  when  in  ignorance  of  the  bank- 
ruptcy, though  not  lawful,  yet  excusable;  and  he  held 
the  subsequent  sale  by  the  sheriff,  when  he  had  full 
notice  of  the  bankruptcy,  not  excusable,  but  a  wrongful 
conversion,  because  of  that  notice. .  This,  to  my  read- 
ing, fs  the  substance  of  Cooper  v.  Chitty,  and  how  it 
can  be  brought  to  bear  upon  a  case  in  which  the  sale 
by  the  sheriff  is  in  ignorance,  and  therefore  innocent, 
I  cann6t  see.  And  here  I  may  be  allowed  to  correct  a 
mistake  into  which  a  learned  judge  {Park  J.)  is  repre- 
sented to  have  fallen  (0),  and  for  which  explanation  I  am 
satisfied  no  one  will  be  more  thankful  than  that  learned 
judge;  he  is  supposed  to  have  thought  that  the  judg- 
ment delivered  in  the  Exchequer  had  charged  Lord 
Mansfield  with  a  very  useless  display  of  what  would 
appear  to  be  legal  knowledge,  and  filling  up  six  pages 
with  what  might  have  been  expressed  in  eight  lines.  I 
was  sure  that  no  such  charge  was  intended,  and  on  refer- 
ence to  the  report  I  find  no  such  charge  made*    What 
the  report  states  to  have  been  said  was  (6),  "  unless 
Lord  M.  meant  to  convey  the  notion  of  perfect  indem- 
nity to  the  officer  where  there  was  perfect  ignorance, 

(a)  See  ante,  Vol,  II.  658.  (6)  Id.  34. 


786  CASES  in  TRINITY  TERM 

1893.       **e  made  *  very  useless  display/'  &c    But  so  far  from 

v^v-O      thinking  that  he  had  made  a  useless  display,  the  im- 

Garlakd     pregfion  was,  that  he  had  most  carefully  investigated 

Carlisle.  :    the  authorities  and  explained  their  bearings,  and  had 

thereby  established  the  position,  that  where  there  was 

perfect  ignorance  there  ought  to  be  and  was  perfect 

indemnity  to  the  officer. 

The  distinction  in  Cooper  v.  Chitty  between  trover 
and  trespass  I  take  to  be  this ;  that  in  trespass  the 
taking  is  the  gist,  and  therefore  there  must  be  a 
wrongful,  i.  e.  an  inexcusable  taking ;  but  that  in  trover 
the  conversion  is  the  gist,  and  therefore  that  a  wrong- 
ful, i.  e.  an  inexcusable  conversion  is  sufficient,  though 
the  taking  was  excusable ;  but  that  the  conversion  might 
be  deemed  excusable  even  in  trover,  and  would  in  that 
case  be  an  answer  to  the  action,  I  think  may  fairly 
and  clearly  be  collected  to  have  been  the  impression 
on  Lord  Mansfield*  mind.  Let  me,  however,  examine 
his  judgment,  that  I  may  see  whether  I  come  to  a  right 
conclusion.  He  begins  by  defining  the  action  of  trover, 
and  describes  two  things  as  requisite,  i.  e.  property  in 
plaintiff  and  a  wrongful  conversion  by  defendant.  He 
considers  the  property  in  the  assignees  from  4  Dec.  be- 
fore the  seizure,  and  then  says  (a),  "  The  only  question 
then  is,  whether  defendants  (the  sheriffs)  were  guilty  of 
a  wrongful  conversion.  That  the  conversion  itself  was 
wrongful  is  (he  says)  manifest.  The  sheriffs  had  no 
right  to  sell  the  goods  of  the  plaintiffs,  the  assignees, 
but  of  William  Johns  only.  The  vendee  would  have  no 
title  to  the  goods,  the  plaintiff  in  the  execution  no  right 
to  retain  the  money."  Still  he  thinks  something  more 
is  to  be  considered  before  the  conclusion  is  reached 
that  the  sheriffs  are  responsible,  and  the  action  against 
them  maintainable.  "  If  the  thing  be  clearly  wrong, 
the  only  question  remaining  is  (so  that  he  thought 
there  was  a  question  behind),  whether  the  defendants 

(a)  1  Barrow,  3t . 


Garland 


in  tie  Third  Yxar  op  WILLIAM  IV.  78? 

are  excusable,  though  the  act  of  conversion  be  wrong-*       1883. 
ful."    He  then  notices  that  the  bankrupt  statutes  do 
not  make  men  trespassers  or  criminal  by  relation,  who 
have  innocently  received  goods  from  him,  or  executed     Carlisle. 
legal  process  not  knowing  of  an  act  of  bankruptcy;  that 
was  not  necessary  and  would  have  been  unjust.    He 
then  notices  tbat  the  injury  complained  of  was  not  the 
seizure,  but  the  wrongful  or  usurious  conversion  by  the 
sale ;  and  then  proceeds  to  show  that  the  sheriff's  sale 
was  not  in  ignorance,  but  with  full  knowledge  twenty 
days  after   the    commission  and  assignment*     The 
sheriffs!  therefore,  did  not  come  within  the  rule  he  had 
mentioned,  of  an  officer's  executing  legal  process  not 
knowing  of  an  act  of  bankruptcy.    They  were,  there-* 
fore,  not  excusable;  they  had  acted  with  full  know* 
ledge  of  the  bankruptcy.    Now  to  what  purpose  was 
the  consideration  whether  the  sheriffs  had  knowledge, 
if  they  would  be  equally  liable,  as  is  contended  here, 
though  they  had  no  knowledge.    Lord  M.  then  pro- 
ceeds to  answer  the  objections  tbat  had  been  taken, 
apd  particularly  this,  "  tbat  the  taking  was  lawful,  and 
therefore  the  sheriffs  were  bound  to  complete  it  by  a 
sale;"  to  which  he  replies,  "  that  the  taking  was  not 
lawful,  because  they  were  then  the  goods  of  the  assig- 
nees, and  if  the  taking  were  lawful,  the  sheriffs  should 
not  have  gone  on  when  the  discovery  was  made*"  He 
then  proceeds  to  explain  how  far  the  taking  was  to  be 
deemed  lawful,  and  how  far  not,  in  a  way  which  to  me 
is  conclusive  of  the  present  case.    "  To  support  the 
act,  he  says,  it  is  not  lawful ;  but  to  excuse  the  mistake 
of  the  sheriff  throiigh  unavoidable  ignorance,  it  is 
lawful  (a),"    In  other  words,  the  relation  introduced  by 
the  statute  binds  the  property,  but  men  who  act  inno- 
cently at  the  time  are  not  made  criminals  by  relation, 
and  therefore  they  are  excused  from  being  punishable 
by  action  or  indictment  as  trespassers.     What  they 

(a)  1  Burrow,  35. 
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1839.       did  was  innocent,  and  in  that  sense  lawful    But  as  a 
ground  to  support  a  wrongful  conversion  by  sale*  after 
ft  commission  publicly  taken  out,  and  an  actual  assign* 
6aai<mi.&.     ugnt    made,    it  was  not  lawful.      He  then  notices 
Bailey  v.  Sunning,  Leckmere  v.  Thorogood,  and  Cole 
v.    Barnes*  and-  the   points  established  by  them  in 
favour  of  the  sheriff;  and  after  a  caution  against  placing 
too  ''great  a  reliance  on  Cole  v.  Dades9  he  says,  "  be- 
sides the  case  there  put  is  of  a  sale  by  the  sheriff 
before    the  commission,   and    the   conversion  might 
be  as  excusable  as  the  taking,  because  he  obeyed  the 
writ ;  whereas  here  the  goods  were  not  sold  till  after 
both  commission  and  assignment/'    Now  how  the  con- 
version could  be  excusable,  except  on  the  ground  I 
have  stated,  I  cannot  see.     In  conclusion  Lord  Mans- 
field  says,  "  the  seizure  here  is  after  the  act  of  bank- 
ruptcy committed,  and  therefore  after  the  property  is 
vested  by  relation  in  the  assignees ;  but  that  was  inno- 
cent and  excusable,  and  the  sheriff  shall  Dot  be  liable 
by  relation  as  a  wrong-doer."    The  gist  of  this  action 
is  the  wrongful  conversion  by  the  sale  and  false  return 
long  after  the  commission  and  assignment*     Now  if 
ignorance  at  the  time  of  taking  will  excuse  the  seizure, 
I  eanribt  see,  upon  principle,  why  ignorance  at  the  time 
.  of  selling  should  not  excuse  a  sale ;  and  the  reference 
by  Lord  Mansfield  to  Bailey  v.  Bunning  and  the  other 
cases,  and  his  observation,  after  citing  Cole  v.  Davies, 
seems  to  me  to  show,  as  plainly  as  conduct  and  words 
can  show,  that  ignorance  would  equally  excuse  both. 
I  am,  therefore,  of  opinion,  that  Cooper  v.  Chitty,  in- 
stead  of  being  an  authority  for  the  plaintiff  below,  of 
standing  indifferent,  is  a  very  strong  authority — an 
authority  in  point  for  the  sheriff-     . 

Smiih  v;  Millea  («)  was  trespass  against  the  sheriff 
for  seizirig  the  goods  of  the  assignees  on  23d  Feb.  1786. 

'    '  (ft)  1  T.  ft.  476 }  Cooke's  B.  Inw,  606. 


The  sheriff  pleaded  not  guilty)  and  justified  wider  a  ft. 
fa.  against  the  bankrupt.   The  plaintiff's  proved  an  act  of 
bankruptcy  on   the  1st  Feb.,  and  a  sale  by  tbe  sheriff 
after  the  commission,  and  in  defiance  of  notice,  but  be- 
fore the  assignment  to  the  plaintiffs.  Defendant  demur- 
red to  the  evidence.  The  question  principally  discussed 
at   the  bar  was,  whether  the  assignees  could  be  consi- 
dered as  having  such  a  possession  at  the  time  of  tbe 
seizure  as  would  enable  them  to  maintain  trespass ;  for  it 
was  admitted  that  the  sale  would  have  been  a  sufficient 
foundation  for  an  action  of  trover;  but  it  was  also  said 
arguendo  that  the  sheriff  ought  to  be  better  protected 
than  any  other  wrong-doer,  for  he  is  compelled  to  do 
his  duty,  and  does  not  act  from  his  own  choice.    The 
court,    consisting    only   of  Athurtt   and    BuUer   Js., 
thought  the  point  settled  by  Cooper  v.  Chtity,  and 
decided  in  favour  of  the  defendant ;  first,  on  the  ground 
that  where  a  new  right  is  given,  which,  from  reasons  of 
policy,  is  made  to  relate  back  to  avoid  all  mesne  in- 
cumbrances, tbe  party  shall  not  be  taken  to  have  Bush 
a  possession  as  to  bring  trespass  for  an  act  done  before 
such  right  was  given  him  :  but  at  all  events,  secondly, 
on  tbe  ground  that  the  rule  would  hold  with  respect  to 
officers  and  ministers  of  justice ;   for  which  Athurrt  J. 
cited  Leehmere  v.  Thorogood,  which  was  trespass ;  and 
added,  the  same  doctrine  is  recognized  in  Baiky  v. 
Butmmg,  which  was  trover.  He  quotes  also  the  passage 
from  Cooper,  v.  Ckitty,  which  shows  on  what  grama  a 
wrongful  conversion  would  make  trover  maintainable, 
where  trespass  would  not  lie,  because  the  conversion 
is  the  gist  of  the  action  of  trover;  and  the  action  will 
equally  lie,  whether  the  taking  were  excusable  or  not; 
whereas  the  taking  is  the  gist  of  the  action  in  trespass, 
and  if  the  taking  be  excusable,  tbe  action  emmet  be 
supported;  and1  he  concludes,  "  the  plaintiffs  are  not 
injured,  as  it  is  competent  to  them  to  recover  the  value 
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1888.  of  the  goods  by  bringing  an  action  of  Hover,"  (there 
being  clearly  in  that  case  a  wrongful  conversion  by  the 
sheriff,  which  as  against  him  could  not  be  deemed 
CAtutLs.  otherwise  than  wrongful;)  "but  the  officer  shall  not 
be  harassed  by  this  species  of  action  (i.  e.  trespass)  in 
which  the  jury  might  give  vindictive  damages." 

The  distinction,  therefore,  which  I  have  mentioned 
between  the  sheriff  and  other  officers  of  justice  on  the 
one  hand,  and  other  persons  on  the  other,  as  first 
established  in  Bailey  v.  Bunning  in  1668,  is  recognized 
in  Phillips  v.  Thompson  in  1685,  is  acted  on  inLechmere 
v.  Thorogood  in  1688,  is  adopted  in  Cole  v.  Daviet  in 
1698,  is  again  recognized  in  Cooper  v.  Chitty  m  1756, 
and  in  Smith  v.  Milles  in  1 786,  and  is  never,  during 
that  period,  questioned  or  impeached ;  and  it  seems  to 
me  that  it  ought  to  continue  a  guide  for  our  decision, 
unless  we  find  it  satisfactorily  overruled,  and  unless  we 
feel  a  conviction  that  it  is  founded  upon  untenable 
principles.  The  first  case  that  I  am  aware  of  in  which 
this  distinction  was  disregarded  is  Potter  v.  Starkie  in 
the  Exchequer,  Mich,  term  1807  (a).  In  Wyalt  v. 
Blades  (b)  the  distinction  certainly  was  unnoticed.  The 
obly  question  made  was,  whether  a  removal  of  the 
goods  by  the  sheriff  to  a  broker's  was  a  conversion, 
and  Lord  Ettenborough  held  it  was.  In  Lazarus 
v.  Waithman{c),  Bailey  v.  Bunning  and  PMflips  v. 
Thompson  were  certainly  cited  at  the  bar,  but  neither 
of  them  is  noticed  in  the  judgment  of  the  court ;  and 
as  the  case  was  at  once  diposed  of  by  the  refusal  of  the 
rule  nisi  for  a  new  trial,  there  was  no  interval  before 
the  case  was  disposed  of  for  looking  into  the  authori- 
ties.    Lee  v.  Lopez  (J)  is  in  favour  of  the  distinction  I 

(a)  4  M.  6c  S.  960.  (b)  S  Camp.  *96  fl81t). 

(c)  5  B.  M.  SIS.       (d)  15  East,  f 30  (1810}.  See  9  B.  At  C.  TOO. 
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have  mentioned  rather  than  against  it.  The  sheriff  1888. 
seized  and  sold,  after  a  secret  act  of  bankruptcy.  Thte 
goods  produced  580/.,  the  sheriff  paid  the  landlord  a 
year's  rent,  140/.,  and  whilst  the  money  was  in  the  Oa*lisli. 
sheriff's  hands  the  assignees  brought  an  action  against 
him  for  money  had  and  received  The  right  of  the  as- 
signees to  the  bulk  of  the  money  was  clear ;  the  only 
question  was,  whether  the  sheriff  had  a  right  to  de- 
duct the  140/. ;  and  the  plaintiffs  had  a  verdict,  with 
liberty  to  add  that  sum  to  the  damages.  Rule  nisi 
accordingly ;  and  upon  cause  shown,  it  not  appearing 
whether  payment  was  before  notice  of  the  commission 
or  not,  the  court  inquired  how  that  fact  was,  and  the 
counsel  not  being  able  to  answer  the  question,  the  court 
said  it  was  for  the  defendant,  the  sheriff,  to  show  that 
the  payment  was  before  notice  of  the  commission,  and 
they  ordered  the  addition,  unless  the  judge's  note 
should  show  such  was  the  fact.  As  against  the  sheriff, 
therefore,  the  point  was  put,  not  on  the  time  of  the 
act  of  bankruptcy,  but  on  that  of  notice  of  the  commis- 
sion. In  Price  v.  Helyar  Lord  Chief  Justice  Best,  In 
delivering  the  judgment  of  the  court,  goes  no  further 
back  than  Cooper  v.  Chitty,  and  notices  none  of  the 
earlier  cases ;  and  though  it  is  stated  in  Moore  and 
Payne  that  Bailey  v.  Banning  was  cited,  it  is  not  cited 
in  detail,  nor  noticed  in  the  judgment.  Dillon  v. 
Langley  merely  follows  Potter  v.  Starkie,  Lazarus  v. 
Waithman,  and  Price  v.  Helyar. 

As  to  the  principle  on  which  an  exception  in  favour 
of  a  sheriff,  when  he  acts  ignorantly  and  innocently,  is 
grounded,  I  have  noticed  it  in  the  early  part  of  the 
opinion  I  have  been  delivering.  I  can  see  nothing  in 
it  to  which  legal  objection  can  be  made.  It  is  founded 
on  this,  that  a  relation  shall  work  no  wrong — that  it 

(o)  4  Bing.  597 ;  1  M.  &  P.  541. 
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may  bind  one  person  where  it  does  not  bind  another, 
and  that  the  relation  under  the  bankrupt  laws,  though 
it  binds  other  persons,  will  not  bind  a  public  officer 
where  he  acts  under  the  king's  writ,  and  where  what 
he  does  is,  at  the  time  he  does  it,  in  strict  obedience  to 
the  king's  writ,  and  warranted  by  it,  and  where  it  is 
only  by  a  relation  resulting  from  subsequent  facts  that 
what  he  has  done  can  be  impeached. 

I  will  only  add,  that  until  a  limitation  was  put  upon 
this  relation  by  modern  statutes,  the  sheriff,  if  liable  at 
all,  would  have  been  liable  though  a  commission  were 
not  issued  until  five  or  six  years  after  he  seized,  and 
that  if  the  creditors  are  not  watchful,  so  as  promptly 
to  discover  \he  act  of  bankruptcy,  and  active,  so  as 
speedily  to  issue  a  commission,  I  can  see  no  satisfac- 
tory reason  why  they  should  not  lose  the  security 
of  the  sheriff.  My  opinion  therefore  is,  that  the 
judgment  as  to  all  but  51.  ought  to  be  reversed. 


Den  man  C.  J. — The  question  is,  whether  a  sheriff, 
who  under  a  fi.  fa.  seizes  and  sells  a  debtor's  goods 
after  a  secret  act  of  bankruptcy,  but  before  a  commis- 
sion, thereby  renders  himself  liable  to  an  action  of 
trover  for  the  value  of  the  goods  taken. 

Looking  first  at  this  question,  with  reference  to 
authorities,  it  appears  to  me  quite  clear  that  the  court 
of  King's  Bench,  in  Bailey  v.  Burning,  decided  both 
Baltne  v.  Hutton  and  the  present  case  (for  they  are 
identical)  in  favour  of  the  sheriff.  I  am  aware  of  the 
acute  observations  lately  made  on  the  form  of  the 
record  in  the  first-mentioned  case,  but  they  were  not 
the  grounds  of  the  decision,  nor  do  they  appear  to  me 
well  founded  in  themselves.  Chief  Justice  Kelynge, 
and  Windham  and  Twisden,  justices,  do  not  say  that  a 
sufficient  conversion  is  not  stated ;  and  I  do  not  see 
how  tbey  could  have  said  so  when  the  defendant  is 


alleged  to  hare  taken  and  detained  the  goods  in 
defiance  of  a  demand  to  surrender  them ;  and  though 
demand  and  refusal  are  not  the  fact  of  conversion, 
but  only  evidence  of  that  fact,  the  statement  of  a 
demand  and  refusal  cannot  do  away  the  taking  and 
keeping  previously  set  forth,  which  are  a  conversion. 
But  those  learned  judges  do  say  that  the  bailiff  was 
justified,  being  an  officer  obliged  to  execute  the  writ,  who 
could  not  know  whether  an  act  of  bankruptcy  had  been 
committed,  or  whether  a  commission  would  issue.  They 
therefore  in  substance  held  that  trover  would  not  lie, 
because  the  conversion,  though  complete,  was  lawful. 
This  was  the  point  in  Balms  v.  Hutton,  decided  in  the 
affirmative  by  the  court  of  Exchequer,  and  in  the 
negative  by  the  court  of  Error ;  negatived  also  by  the 
court  of  Common  Pleas  in  Carlisle  v.  Garland,  on 
which  the  present  writ  of  error  is  brought.  Of  the 
twofold  case  of  Lecfmere  v.  Thorogood,  with  the  cases 
of  Turner  v.  Felgate,  Phillips  v.  Thompson,  and 
Cole  v.  Dames,  it  is  enough  at  this  moment  to  say, 
that  some  appear  to  me  to  proceed  upon  the  authority 
of  Bailey  v.  Banning,  and  the  others  to  recognize  and 
adopt  it.  If  then  the  case  of  Cooper  v.  Chilly  had 
been  in  its  facts  precisely  similar  to  these,  I  should 
have  thought  all  the  then  existing  authorities ,  full  in 
favour  of  the  defendant,  and  I  am  satisfied  that  it 
would. have  been  decided  in  conformity  with  them.  It 
differed  in  particulars  of  less  importance  than  that  the 
side  was  made  after  commission,  assignment,  and  notice ; 
it  was  the  case  of  a  sheriff*  who  took  upon  himself  to 
deal  with  the  goods  of  a  debtor  after  he  knew  that  they 
had  become  the  property  of  the  debtor's  assignees. 
A  decision  for  the  plaintiff  did  not  in  the  least  interfere 
with  those  former  authorities,  on  some  of  which  Lord 
Mansfield  took  the  opportunity  of  throwing  a  degree  of 
discredit.  His  lordship  deprecated  the  authority  of 
vol.  hi.  3  F 


794 


CASES  in  TRINITY  TERM 


1888. 

Garlaxd 

V. 
CAM481E. 


Leekmere  v.  Thorogood,  on  account  of  the  reporter's 
inaccuracy  in  ascribing  to  Chief  Justice  Holt  opinions 
which  that  great  judge  is  supposed  to  have  been 
incapable  of  holding!  so  erroneous  are  they  declared  to 
be,  "  Lord  Chief  Justice  Holt  could  never  say  that 
the  property  of  the  goods  is  vested  by  the  delivery  of 
the  fi.  fa.  and  the  extent,  for  the  king  afterwards  comes 
too  late;  no  inception  of  an  execution  can  bar  the 
crown/'    Such  is  Lord  Mansfield's  observation. 

But  is  this  proposition  so  manifest  an  error  ?  So  far 
from  it,  Lord  Kenyon,  in  Rorke  v.  Day r ell  {a)  states  it 
to  be  the  law,  and  doubts  in  his  turn  whether  Lord 
Mansfield  could  have  committed  the  error  of  denying 
it,  and  thinks  that  Sir  James  Burrow  must  have  unre- 
ported him.  Fortunately,  however,  for  Burrow's  credit, 
Lord  Kenyon  himself,  when  a  young  man,  had  taken  a 
note  of  Lord  Mansfield's  judgment,  which  has  since 
been  published,  and  which  agrees  with  that  report. 
In  a  late  case  Lord  EUenborough  inclined  to  Lord 
Mansfield*  opinion  on  this  point ;  but  however  it  may 
be  decided  when  it  shall  have  undergone  such  discus- 
sion as  such  a  difference  requires,  the  proposition 
imputed  to  Holt,  and  re-asserted  by  Kenyon,  is  clearly 
not  so  absurd  as  to  invalidate  the  report  which  con- 
tains it. 

Cole  v.  Davies  was  indeed  a  nisi  prius  decision,  but 
it  was  unquestioned ;  it  was  that  of  Holt  C.  J.  fully 
aware  of  the  former  and  then  recent  cases,  and  knowing 
the  views  both  of  his  brother  judges  and  of  the  pro- 
fession. The  case  is  reported  by  another  chief  justice, 
Lord  Raymond,  whose  authority  as  a  reporter  at  least 
should  have  seemed  beyond  attack.  Yet  Lord  Mans- 
fie Id  spenks  slightly  of  it,  observing,  that  Lord  Raymond 
was  young  when  he  took  these  notes,  and  that  they 


(a)  4  T.  R.  40f . 


are  too  incorrect  and  inaccurate  to  be  relied  on.  But 
is  it  realty  possible  to  believe  that  Lord  Raymond  was 
too  young  to  understand  what  he  heard  ?  If  not,  his 
youth  is  immaterial  in  the  argument ;  and  are  we  then 
to  discard  as  inaccurate  and  incorrect  all  that  he  re- 
ported in  the  first  half  of  his  first  volume  during  the 
five  years  preceding  ?  I  cannot  refrain  from  saying,  that 
we  can  rely  upon  none  of  our  reports,  if  we  admit  a 
doubt  that  Raymond  has  recorded  Holt's  genuine 
doctrine,  and  that  he  understood  it  fully. 

Lord  Mansfield's  censure  of  these  two  cases  is 
rendered  the  more  remarkable  by  his  labouring,  and 
with  success,  to  demonstrate  their  perfect  consistency 
with  the  judgment  he  was  at  that  time  pronouncing. 
Lechmere  v.  Tkorogood(a)  decided,  that  though  by  the 
statute  of  bankruptcy  the  property  of  the  goods  be 
vested  in  the  assignees,  yet  this  relation  shall  not  work 
a  wrong  to  make  the  officers  trespassers  who  had  a 
good  authority  and  took  the  goods  lawfully ;  and 
trespass  lay  not  against  the  officers,  though  trover 
would  against  the  party.  So  in  Cole  v.  Davie*  {b). 
If  A.  was  a  bankrupt  before  the  seizure,  and  the  sheriff 
seise  and  sell  his  goods,  and  commission  and  assign- 
ment follow,  the  assignee  of  the  commissioners  may 
maintain  trover  against  the  vendee  of  the  goods,  but 
no  action  will  lie  against  the  sheriff  because  be  obeyed 
the  writ. 

In  the  great  case  of  Cooper  v.  Chitty  the  special 
verdict  stated  very  few  facts— an  act  of  bankruptcy — 
a  writ  of  execution — seizure  by  the  sheriff— a  commis- 
sion and  assignment — notice  of  both  to  the  sheriff— 
a  sale  by  him.    That  was  the  order  of  events. 

The  former  cases  had  laid  it  down,  that  seizure 
before  commission  would  not  maintain  trespass.     The 

(a)  3  Mod.  236 ;   1  Show.  IS ;  Comb.  Iftl         (A)   Lord  Rnjm.  7*4. 
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1833.       court  decided  in  Cooper  v.  Chitty,  that  a  sale  after 
notice  of  assignment  would  maintain  trover. 

Whether  the  intermediate  state  of  things  that  has 
Carlisle.  occurred  in  Balme  v.  Hut  ton,  and  in  the  case  before 
us,  a  seizure  and  sale  after  act  of  bankruptcy,  but 
before  commission,  would  support  trover,  was  not  in 
question ;  and  most  of  the  learned  judges  who  over- 
ruled the  Court  of  Exchequer  have  admitted  in  plain 
terms  that  Cooper  v.  Chitty,  as  a  case,  is  no  authority 
for  deciding  the  present.  Some  indeed  who  gave 
their  judgments  recently  in  the  court  of  Exchequer 
Chamber,  and  more  of  their  learned  predecessors 
who  adopted  the  same  opinion,  undoubtedly  con- 
ceived Cooper  v.  Chitty  to  be  a  case  in  point.  It 
was  distinctly  so  stated  by  the  eminent  person  who 
delivered  the  only  considered  judgment  of  a  court  on 
this  point,  I  mean  the  Lord  Chief  Justice  Best,  who 
expressly  grounds  his  decision  in  Price  v.  Helyar,  on 
the  authority  of  Cooper  v.  Chitty.  Many  of  Lord 
Mansfield's  observations,  and  more  particularly  those 
which  tend  to  disparage  the  former  authorities,  may  be 
fairly  urged  as  evincing  a  disposition  on  his  part  to 
depart  from  them.  But,  with  all  possible  veneration 
for  that  illustrious  judge,  I  cannot  agree  that  obser- 
vations and  reasonings  not  required  for  deciding  the 
point  at  issue,  ought  to  have  the  influence  which  has 
been  so  confidently  claimed  for  them  here.  On  the 
present  occasion  I  may  be  allowed  to  say,  that  no  man 
is  more  inclined  to  defer  to  judicial  authority  than 
myself;  and  I  go  much  further,  for  I  think  whatever  has 
fallen  from  the  sages  of  the  law,  in  the  course  of  con- 
sidering points  submitted  to  them,  entitled  to  the  most 
respectful  consideration.  I  cannot,  if  I  would,  divest 
myself  of  such  feelings  for  understandings  of  that 
superior  order,  enlightened  by  general  learning  and 
rendered  acute  by  experience  and  practice.  I  dissent 
with  caution  from  any  proposition  embraced  by  them, 
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and  distrust  every  conclusion  of  my  own,  at  which  they        1833. 
have  not  arrived.     But  that  the  extra-judicial  senti- 
ments of  the  latter  judge  should  overcome  any  confi- 
dence   in    the    well-considered    principles  judicially     Carlisle. 
established  by  former  magistrates  of  equal  name,  a 
just  respect  for  judicial  authority  itself  forbids. 

Sir  W.  Blackstone  indeed  imagines  Lord  Mansfield 
to  have  actually  said,  in  some  part  of  the  judgment 
delivered  by  him  in  Cooper  v  Chitty,  that  "  the  sheriff 
would  have  been  liable,  though  the  sale  had  been 
immediately  after  the  seizure."  But  this  inference  is 
not  drawn  by  his  lordship  in  the  other  reports  of 
Cooper  v.  Chitty;  that  it  was  not  drawn  by  the  pro- 
fession, is  made  manifest  by  Blackstone's  own  note,  as 
well  as  by  the  case  there  cited  of  TimbreU  v.  Mills. 
It  may  be  permitted  me  to  pass  over  a  long  list  of  cases, 
Coppendale  v.  Bridgen  (a),  Aldridge  v.  Ireland  (6),  Ver- 
non v.  Hankey  (c),  which  appear  to  me,  for  the  reasons 
detailed  in  Balme  v.  Hutton,  to  sanction  the  principle  of 
the  older  cases,  which  was  also  recognized  by  Smith  v. 
Mills,  to  the  extent  of  relieving  the  sheriff  from  an 
action  of  trespass,  even  where  a  commission  had  pre- 
ceded the  sale. 

It  cannot  however  be  denied  that  an  opinion  adverse 

to  the  ancient  doctrine  must  have  been  all  this  time 

growing  up  in  the   profession.      Particular  phrases 

employed  by  Lord  Mansfield  in  Cooper  v.  Chitty,  seem 

to  have  been  more  regarded  than  the  decision  itself,  and 

the  pains  taken   by   his  lordship   to  guard    against 

collusion  with  that  doctrine.    This  growing  opinion 

has  been  spoken  of,  by  some  whom  I  highly  respect,  as 

a  kind  of  authority  to  which  courts  of  justice  ought  to 

defer ;  and  I  willingly  admit  that  an  opinion  universally 

entertained  at  the  bar  is  very  likely  to  be  correct,  and  is 

not  to  be  contravened  without  great  caution.     But  the 

(a)  t  Burr.  814.  (6)  1  Taunt.  273.  (c)  *  T.  R.  113.  . 
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1833.  opinion  to  which  I  now  allude  has  proceeded  upon,  at 
least  it  has  been  accompanied  with  a  remarkable  error 
now  almost  universally  acknowledged  to  be  such — the 
Carlisle,  error  of  supposing  that  the  decision  in  Cooper  v.  ChiUy 
was  at  variance  with  the  old  cases.  Nor  has  this 
opinion  been  universal  in  Westminster  Hall,  for  the 
learned  counsel  for  the  plaintiff  in  error  referred  to 
text  writers  who  published  their  dissent.  One  dis- 
tinguished person  still  I  hope  far  removed  from  enjoy- 
ing his  full  authority  as  a  sober,  careful,  accurate,  and 
conscientious  inquirer  after  truth,  can  never  be  men- 
tioned even  in  his  presence  in  colder  terms  of  commen- 
dation. I  need  not  add,  that  I  am  speaking  of  my 
brother  Bay  ley,  who,  in  his  character  of  editor  of 
Lord  Raymond's  valuable  reports,  laid  down  the  law 

« 

as  he  conceived  it  to  exist  in  1 790,  in  strict  conformity 
to  the  old  decisions. 

But  any  opinion  that  had  been  shown  to  have  become 
universal,  must,  if  correct,  be  founded  on  just  legal 
principles,  and  ought  to  have  no  other  weight  than  it 
derives  from  them ;  and  if  it  could  be  traced  to  no  such 
principles,  but  on  the  contrary  was  shown  to  originate 
in  a  misconception  of  one  decision,  and  neglect  of 
others,  it  would  be  entitled  to  no  weight  at  all ;  and 
the  proof  of  its  being  founded  in  error  would  under- 
mine the  decisions  resting  upon  it*  I  think  every 
decision  may  be  properly  submitted  to  such  examina- 
tion; indeed  it  must,  where  difference  of  opinion  exists. 
The  opportunity  of  making  it  is  that  which  gives  their 
greatest  value  to  the  full  reports  now  in  the  hands  of 
the  profession. 

The  opinion  admitted  to  have  grown  up  after 
Cooper  v.  Chitty,  clearly  appears  to  have  influenced 
the  learned  judges  who  decided  Potter  v.  Starkie, 
Lazarus  v.  Waithman,  and  Price  v.  Helyar;  cases 
which  I  do  not  examine  in  their  several  details,  because 
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I  cannot  deny  that  they  are  direct  authorities  against        1833. 
the  plaintiff  in  error. 

The  case  which  we  are  now  considering  was  before 
the  court  of  Common  Pleas  in  Hilary  term  1831,  as  Carlisle. 
Dillon  v.  Langley  was  before  the  King's  Bench  in  the 
Easter  term  of  that  year.  Both  were  decided  entirely 
out  of  deference  to  the  class  just  alluded  to.  The  pre- 
sent case  was  not  even  argued  at  the  bar,  the  learned 
serjeant  who  appeared  for  the  defendant  not  thinking 
himself  justified  in  making  the  attempt,  after  the  recent 
decision  of  the  same  court  in  Price  v.  Helyar. 

In  Trinity  term,  in  that  very  year,  the  case  of 
Balme  v.  Button  was  brought  before  the  court  of 
Exchequer  on  a  special  verdict  found  by  the  jury  on 
a  second  trial.  After  having  taken  time  to  consider,  the 
court  pronounced  the  sheriff  not  liable  in  trover,  under 
circumstances  exactly  similar  to  those  now  before  us. 
Their  judgment  will  be  allowed  to  exhibit  a  patient 
and  acute  examination  of  authorities,  combined  with 
perspicuous  reasoning  upon  them.  It  was  unanimous. 
It  has  been  revised  in  the  court  of  error  from  that 
court,  and  has  been  reversed  by  a  majority  of  six 
learned  judges  against  one,  all  devoting  equal  care, 
learning  and  talent,  to  the  argument.  Lord  Tenterden 
was  present  at  the  discussion  at  the  bar,  and  though 
his  lamented  death  took  place  before  the  decision,  the 
weight  of  his  great  authority  must  be  added  to  the 
scale  which  then  preponderated. 

If  we  look  back  from  the  present  period  to  the 
reign  of  Charles  the  Second,  it  must  be  confessed  that 
the  history  of  this  point  exhibits  an  unusual  array  of 
great  names  and  authorities  on  either  side. 

From  this  consideration,  and  from  observing  the 
process  of  reasoning  employed,  as  well  as  the  very 
peculiar  position  of  the  other  recent  cases  in  West- 
minster Hall,  I  have  been  led  to  think  the  question 
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still  open  to  inquiry,  and  have  done  my  best  to  investi- 
gate it  upon  principle.  No  conclusion  could  have 
been  altogether  satisfactory  to  my  own  mind,  since 
none  could  have  escaped  collision  with  some  of  our 
most  venerated  predecessors  and  ablest  contempora- 
ries: and  I  may  add,  that  not  insensible  to  the  incon- 
veniences of  throwing  doubt  on  the  prevailing  practice 
and  opinion,  the  strong  inclination  of  my  mind  was,  to 
concur  with  the  latest  authority. 

But  I  am  bound  to  avow  the  opinion  I  have  formed, 
which  is,  that  in  this  case  the  sheriff  is  justifiable  in 
seizing  and  selling  the  bankrupt's  goods.  I  think  him 
justified,  because  he  did  both  in  obedience  to  a  lawful 
authority,  which  it  would  have  been  criminal  in  him 
not  to  obey.  He  was  commanded  to  seize  the  bank- 
rupt's goods,  and  he  seized  them,  and  the  command 
being  lawful,  he  was  no  trespasser.  He  was  com- 
manded to  sell  the  goods  so  seized;  for  the  same 
reason,  that  sale  cannot  be  a  wrongful  conversion. 
He  was  lawfully  commanded  to  pay  the  proceeds  to 
the  execution  creditor;  and  that  also,  in  my  opinion, 
he  might  lawfully  do.  His  conduct  was  in  all  respects 
lawful  at  the  time  he  acted;  can  it  be  made  unlawful 
by  the  accidental  existence  of  a  fact  unknown  to  him, 
and  by  other  facts  occurring  afterwards  without  his 
participation  or  knowledge?  I  think  it  cannot.  If  it 
could,  the  law  would  indeed  be  hard  and  unjust,  not  to 
say  monstrously  iniquitous,  and  more  especially  before 
the  49  G.  3.  But  if  such  be  the  law,  it  is  not  to  be 
defeated  by  courts  appointed  to  carry  it  into  effect, 
from  those  or  from  any  such  considerations,  and  my 
judgment  proceeds  not  on  the  hardship  or  injury  that 
might  accrue  to  parties,  but  because  the  law  would  be 
in  my  opinion  (and  I  must  employ  the  only  language 
that  strikes  me  as  appropriate)  incongruous  and  absurd. 
The  sheriff  must  take  care  to  seize  the  debtor's  goods. 


He  must  inquire  which  are  the  debtor's  goods,  and  if 
he  takes  those  of  any  other  he  is  answerable.  But 
in  the  present  case  he  does  take  the  debtor's  goods 
and  no  other  man's.  The  more  diligently  he  in-  ' 
quires  into  that  fact  of  property,  the  more  clearly 
would  it  be  proved,  not  only  are  they  his  at  the  time  of 
seizure,  even  though  an  act  of  bankruptcy  may  have 
been  committed,  but  they  may  continue  so  to  his  life's- 
end.  A  most  ingenious  illustration  was  employed  to 
show  how  property  belonging  to  a  debtor  at  the  time 
of  seizure  is  affected  by  an  act  of  bankruptcy,  which 
was  likened  to  a  stamp  or  mark,  invisible  when  set 
there,  but  brought  to  light  by  the  commission  and  as- 
signment (a).  This  kind  of  analogy  sometimes  furnishes 
a  conclusive  test.  Pursuing  it  here  for  a  moment,  we 
perceive  the  king's  lawful  command  written  in  legible 
characters,  expressed  in  plain  words,  unconditionally 
directing  the  seizure  and  sale  of  A.'s  property.  The 
duty  of  the  officer  thus  addressed  should  appear  to  be 
unambiguous.  But  it  is  not  impossible  that  the  goods 
may  have  received  a  mark  undiscoverable  to  his  eyes. 
There  is  a  second  possibility  that  the  mark  may  be 
brought  out  hereafter;  and  a  third  possibility  that 
another  contingent  event  may  supervene,  which  would 
bring  the  inscription  into  full  light,  and  even  change 
the  nature  of  the  subject-matter;  at  least  an  equal 
probability  exists  that  no  mark  is  there,  that  it  may 
never  become  visible  or  lead  to  the  change.  Can  it  be 
that  the  same  law  should  enjoin  one  of  its  officers  to 
execute  tbat  duty,  and  then  punish  him  for  doing  so? 

Lord  Mansfield,  and  some  later  judges,  in  con- 
formity to  the  language  of  ancient  cases,  allow  that  the 
sheriff  shall  be  protected  by  his  writ  against  an  action 
of  trespass;  but  I  humbly  conceive  the  writ  to  bean 
equally  good  protection  to  him  in  trover;  for  if  it 
makes  the  seizure  lawful  it  cannot  leave  the  conversion 

(a)  Vol.  II.  648. 
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1833.        wrongful— a  distinction  which  is  here  taken,  appears  to 
!^rrmJf      me  wholly  gratuitous,  founded  on  no  legal  ground  and 
v,  inadequate  to  its  purpose.    He  shall  be  protected  (it  is 

Carlisle,    ^jj)    against   vindictive  damages,   which   might  be 
awarded  if  trespass  were  the  form  of  action;  but  in 
trover  where  the  question  of  property  is  said  to  be  the 
only  one,  and  the  damages  to  be  limited  by  the  value 
of  the  goods  taken,  he  is  responsible.    I  do  not  pause 
to  ask  why,  if  he  has  done  an  illegal  act,  he  should  not 
answer  to  the  full  extent  of  injury  arising  from  it;  but 
the  proposition,  that  in  trover  the  damages  must  be 
restricted  to  mere  value,  seems  to  me,  speaking  with 
all  diffidence,  to  require  proof;  it  would  place  detinue 
and  trover  on  the  same  footing ;  but  inasmuch  as  the 
latter  form  of  action  enables  a  plaintiff  to  recover  for 
the  wrong  done,  I  conceive  that  no  legal  bar  exists  to 
his  obtaining  damages  fully  commensurate  to  his  loss, 
if  his  declaration  be  properly  framed  to  include  them. 
When  it  is  intimated,  as  a  consequence  of  denying 
the  sheriff's  liability,  that  the  execution  creditor  most 
also  escape  liability,  I  wish  to  express  some  doubt 
whether,  even  if  that  were  bo,  any  absurdity  would 
follow  where  all  has  been  done  before  the  issuing  of 
the  commission.    Most  commonly  the  execution  credi- 
tor not  only  directs  the  sale,  but  keeps  the  proceeds} 
and  doing  either  after  the .  commission  is  liable  either 
iti  trespass  for  seizing  the  goods,  in  trover  for  convert- 
ing them,  or  in  assumpsit  for  keeping  the  money  to 
which  the  assignees  have  become  entitled. 

That  he  could  be  liable,  if  he  put  the  sheriff  in 
motion  before  a  commission  without  ultimately  obtain- 
ing the  fruits  of  the  execution,  I  am  not  prepared  to 
affirm,  but  need  not  for  any  purpose  of  the  present  case 
dispute.  It  is  in  this  way,  as  I  conceive,  that  effect  is 
to  be  given  to  6  G.  4.  c.  16.,  following  as  it  does,  with- 
out material  variation,  the  antient  bankrupt  laws*   The 
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property  is  changed  certainly  by  the  assignment  from  1833. 
the  moment  of  the  act  of  bankruptcy,  but  for  what 
purpose  changed?  for  the  purpose  of  giving  the  assig- 
nees an  absolute  interest  in  the  property  wherever  it  Carlisle. 
may  be  found,  and  securing  to  the  creditors  the  benefit 
of  every  portion  of  it.  They  may  compel  its  surrender 
from  any  hands,  and  make  all  who  have  raised  money 
upon  it  account  for  that  money  to  the  bankrupt's 
estate.  But  a  change  in  the  property  for  this  purpose 
cannot,  as  I  apprehend,  have  the  effect  of  visiting  with 
damages  as  wrong-doers,  such  as  acted  lawfully  with 
respect  to  the  property,  and  were  compelled  by  the 
exigency  of  the  law  to  act  as  they  did. 

The  doctrine  of  relation  cannot,  as  I  apprehend,  be 
carried  to  this  extent.  I  do  not  see  on  what  principle, 
by  varying  the  right  of  property  at  a  by-gone  period, 
the  legality  of  personal  acts  already  done  can  be 
affected.  Sir  Edward  Coke,  in  the  well-known  passage 
often  cited  from  Butler  and  Baker's  case,  imposes 
limits  on  the  doctrine  of  relation,  which  are  essential  to 
prevent  its  working  injustice;  "  relations  shall  never  be 
strained  to  the  prejudice  of  a  third  person ;"  like  other 
fictions  of  the  law,  they  are  to  certain  respects  and 
purposes,  and  extend  only  to  certain  persons.  Fur- 
ther, it  was  said  "  inasmuch  as  relations  are  fictions  in 
law  which  will  never  do  wrong,"  that  "  no  relation 
shall  make  that  tortious,  which  was  lawful." 

The  relation  created  by  this  clause  of  the  bankrupt 
act  has  indeed  been  pronounced  no  fiction;  I  conceive 
it  to  be  such  in  causing  the  property  to  have  resided 
in  two  different  persons  at  the  same  time,  and  making 
that  belong  to  the  assignees  from  the  act  of  bankruptcy, 
which  at  that  time  did  belong  and  might  have  con- 
tinued to  belong  for  ever  to  the  bankrupt.  Coke's 
doctrine  therefore  applies,  and  I  confess  it  appears  to 
me  decisive  of  the  present  question.    And  while  the 
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1833.  relation  changes  the  property  in  the  respect,  and  for 
the  purpose  of  giving  the  assignees  the  complete  bene- 
ficial interest  in  it  from  the  time  of  the  act  of  bank- 
Carlisle.  ruptcy,  it  ought  not  to  be  strained  to  the  injury  of  a 
third  person,  nor  render  tortious  that  seizure  and 
that  sale  by  the  sheriff,  which  were  lawful  when  done. 

It  may  be  observed  as  by  no  means  the  least  singular 
circumstance  attending  this  remarkable  case,  that  the 
doctrine,  while  in  controversy,  has  become  naturally 
obsolete,  by  the  operation  of  that  useful  reform  intro- 
duced by  Lord  Tenterden  into  parliament,  the  inter- 
pleader act.  The  more  general  principles,  however, 
and  the  analogies  to  be  drawn  from  them,  may  still 
have  an  important  influence  on  other  cases. 

On  this  special  verdict  my  opinion  is,  that  the  de- 
fendant in  error  is  entitled  to  our  judgment  for  51. 

only. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  OF  PLEAS. 
Sandland  against  Claridoe. 

Though  a  T    ^ER  VIS  moved  to  set  aside  a  writ  of  scire  facias 

scire  facias  on        *  issued  against  bail  on  their  recognizance,  and  all 

a  recognizance  , 

of  bail  cannot  proceedings  thereon,  for  irregularity.    The  return  of 

fore^h^retam  ^e  ca"  sa*  aga*nst  the  principal  was  4th  May,  the  teste 
day  of  the  en.  of  the  sci.  fa.  was  8th  May,  the  last  day  of  Easter  term, 

thepnndpal  it  returnaWe  on  25th  May,  the  4th  day  of  this  term.  It 
maj  after.  was  lodged  with  the  sheriff  of  Middlesex  on  13th  May% 
days  for  which  an^  the  bail  were  duly  summoned.  The  irregularities 
it  must  he  m    relied  on  were,  first,  that  the  sci.  fa.  was  not  tested  on 

the  sheriffs 

office  need  not  the  return  day  of  the  writ;  and  secondly,  that  it  was  not 
be  in  term.       left  four  ckar  dayg  in  term  at  the  sheriflps  office       He 

cited  Tidd,  9th  ed.  1098,  1125,  1126.  Dax's  Practice, 
1st  ed.  123,  on  the  first  point;  and  on  the  second,  Tidd 


1098,  and  Dctx,  123.    Notice  of  the  motion  having       J833. 
been  given, 


Samdland 


Crompton  showed  cause  in  the  first  instance.  On 
the  second  point,  Mr.  Dax's  work,  does  not  lay  down 
that  the  sci.  fa.  must  lie  in  the  sheriff's  office  for  four 
days  in  term,  but  for  the  last  four  clear  days  before  the 
return,  exclusive  of  the  day  it  is  lodged,  of  the  return 
day,  and  of  Sundays.  [Bayky  B.  If  the  scire  facias 
be  returnable  the  Erst  day  of  term,  how  can  the  four 
days,  during  which  it  is  to  He  in  the  office  before  its 
return,  be  in  term  ?] 

As  to  the  other  point,  the  cases  only  show  that  the 
sci.  fa.  must  be  tested  on  a  day  in  term;  it  cannot  be 
tested  before  the  return  of  the  ca.  sa.  against  the 
principal,  because  the  cause  of  action  has  not  then 
accrued  against  the  bail,  but  it  may  be  tested  on  or 
after  it,  viz.,  after  the  cause  of  action  has  so  accrued. 
But  whether  the  plaintiff  proceeds  on  the  recognizance 
by  scire  facias  or  in  debt,  there  is  nothing  to  compel 
him  to  sue  out  process  on  the  day  he  acquires  a  right 
to  sue.  Here,  the  bail  were  spared  by  not  being  sued 
till  four  days  after  they  became  liable,  so  that  the  . 
question,  whether  it  might  be  sued  out  on  the  return 
day,  which  in  Stewart  v.  Smith  (a),  and  Shivers  v. 
Brookt  (A),  was  held  in  the  affirmative,  does  not  arise. 

J,  Jervis  in  support  of  the  rule  cited  the  same 
authorities,  and  referred  to  the  officers  of  the  court 
that  by  the  practice  the  sci.  fa.  is  to  be  tested  on  the 
return  day  of  the  ca.  sa. 

Lord  Lynohurst  C.  B.— The  master  states  to  us 
that  it  has  been  usual  that  the  writ  of  sci.  fa.  should  be 

(a)  Lord  Rnjro.  1567  ;  Stn.  066,  S.  C.  (b)  8  T.  R.  6(8. 
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tested  on  the  return  day  of  the  ca.  sa.,  but  does  not 
certify  it  as  the  practice  of  the  court,  or  state  it  to  be 
necessary  that  it  should  be  so  tested.  The  authorities 
show  that  it  may  be  so  tested,  not  that  it  must. 


Rule  discharged  with  costs,  (as  moved). 


Corfield  against  Parsons. 

Where  a  qae§-  A  SSUMPSIT  on  a  promissory  note  by  the  second 
to  the  identity  indorsee  against  the  maker.  Plea :  non  assumpsit. 
of  the  plain-  The  following  facts  appeared  among  others  at  the 
son  who  ap-     trial  at  the   Middlesex  sittings  in  last  Easter  term, 

Sin in  awn  ***>**  Gurney  B-  Tbe  plaintiff  had  given  value  to 
in  the  passage  the  prior  indorser  for  the  note  in  question,  which  bad 

tiffs  house""  ^een  g*ven  by  the  defendant  to  the  prior  indorser  in 
near  the  street  part  discount  of  a  bill  of  a  larger  amount ;  and  part  of 
asked  a  party  the  defence  was,  that  before  the  note  was  delivered  in 
who  called  to   guci,  part  discount,  the  defendant  directed  a  person  to 

mace  an  in-  ,  . 

qniry  from  the  inquire  of  the  plaintiff  as  to  the  solvency  of  the  prior 

thewWwcr  indorser-  Thafc  person  swore  that  he  called  in  con- 
of  an  indorser  sequence  at  the  residence  of  the  plaintiff,  an  attorney, 
"what  his  and  ^at  on  the  opening  of  the  street  door,  a  man  in  a 
business  was :"  dressing  gown,  before  and  since  unknown  to  the  witness, 
without  fur-  asked  him  his  business.  The  witness  thereupon  com- 
ther  evidence    mutated  ft.    The  witness  was  then  asked  what  that 

of  who  the 

person  was,      person  said  to  him,  and  on  objection,  Gurney  B.  over- 

wTth  the'pfain-  ru^e<^  ^e  question,  as  it  had  not  been  shown  who  the 
tiff  was  not  person  was.  The  plaintiff's  clerk  was  then  called,  who 
established  to  swore  that  he  believed  the  plaintiff  to  have  been  out  of 
let  in  evidence  London  at  the  time  the  witness  called,  and  that  the 

of  wliat  ha 

said  on  that     plaintiff's  brother  lived  at  times  in  the  house  and  wore 

occasion ;  and 

secondly,  that  it  was  for  the  judge  and  not  for  the  jury  to  decide  whether  the  iden- 
tity was  sufficiently  proved,  for  the  question  of  identity  was  preliminary  to  the  admissi- 
bility or  rejection  by  him  of  the  declarations  of  the  person  sought  to  be  identi6ed 
with  the  plaintiff. 


a  dressing  gown.     The  clerk  also  swore  that  he  was        1833; 
not  the  person  who  spoke  to  the  witness.   The  plaintiff      v**v-»/ 
had  a  verdict.    A  rule  having  been  obtained  for  a  new       orfjeld 
trial  on  the  ground  that  the  declarations  of  the  person      P*«so»fc 
who   asked  the  witness's  business  at  the  plaintiff's 
house,  should  have  been  received  in  evidence  for  the 
defendant,  or  at  all  events  that  it  should  have  been  left 
to  the  jury  whether  that  person  was  the  plaintiff  or 
not, 

W.  H.  Walton  showed  cause.  All  the  evidence 
points  to  the  conclusion  that  the  person  in  the  dressing 
gown  was  not  the  plaintiff.  But  unless  it  had  been 
shown  affirmatively  that  he  was  the  plaintiff,  or  some 
agent  of  his  duly  authorized,  what  he  might  have  said 
was  not  admissible  against  the  plaintiff. 

White  in  support  of  the  rule.  Tbere  was  prima 
facie  evidence  of  identity  to  go  to  the  jury,  and  it 
ought  to  have  been  left  to  them  as  a  matter  of  fact  to 
say  whether  the  person  who  appeared  was  the  plain- 
tiff or  not.  [Lord  Lyndhurst  C.  B.  According  to  that 
argument  the  judge  should  have  stopped  the  cause 
to  put  a  question  to  the  jury  as  to  the  identity  of  the 
person  seen  by  the  witness  with  the  plaintiff,  before 
he  decided  whether  the  defendant  could  give  his 
declarations  in  evidence  or  not.] 

However,  this  person  acted  as  principal  at  the 
plaintiff's  house  in  answering  inquiries,  and  his  decla- 
rations and  acts  are  therefore  evidence ;  Bulkeky  v. 
Butler  (a).  In  that  case  the  plaintiff's  object  was  to 
show  the  indorsement  of  a  bill  by  E.  S.  the  payee  to 
him.  For  this  purpose  the  plaintiff's  clerk  was  called, 
and  proved  that  a  person  calling  himself  E.  S.  came  to 

(a)  S  B.  &  Cr.  431,   In  error  from  C.  P. 
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the  plaintiff*,  having  in  his  possession  the  bill  sued  on, 
and  a  letter  of  introduction  to  the  plaintiff,  which  the 
witness  knew  to  be  genuine,  and  another  bill  of  exchange 
drawn  by  the  writer  of  that  letter;  That  was  held  prima 
facie  evidence  for  the  jury  that  the  person  calling  him- 
self 22.  S.  was  the  payee  of  the  bill.  [Bayley  B.  The 
possession  of  the  bill  by  E.  S.  governed  that  case.] 
In  Barrett  v.  Deere  (a)  Lord  Tenterden  held,  that 
payment  to  a  person  found  in  a  merchant's  counting- 
house,  and  appearing  to  be  intrusted  with  the  conduct 
of  the  business  there,  was  good  payment  to  the  mer- 
chant, though  it  turned  out  that  the  person  paid  was 
never  employed  by  him. 


Lord  Lyndhurst  C.  B. — The  defence  attempted  in 
this  case  was  expected  to  arise  out  of  some  declarations 
made  at  the  plaintiff's  house  by  an  individual  who 
appeared  there  and  answered  an  inquiry  by  the  witness, 
and  the  question  is,  whether  those  declarations  were 
admissible  in  evidence  or  not?  That  depends  on  the 
point  whether  the  individual  making  them  was  the 
plaintiff  or  his  agent  authorized  to  make  such  decla- 
rations or  not ;  and  I  am  of  opinion,  that  to  make  them 
admissible,  reasonable  evidence  should  have  been  given 
to  satisfy,  not  the  jury  but  the  learned  judge,  that  tbe 
person  making  them  was  the  plaintiff;  for  the  judge  is 
to  decide  on  the  whole  of  every  matter  relating  to  the 
rejection  or  admissibility  of  evidence.  Now  the  whole 
evidence  of  the  supposed  identity  was,  that  an  individual 
in  a  dressing  gown  asked  the  witness  his  business,  when 
he  called  at  the  plaintiff's  house.  I  am  of  opinion  that 
that  was  not  sufficient  to  identify  the  individual  so 
seen  with  the  plaintiff,  so  as  to  make  his  declarations 
evidence.  Were  it  necessary  for  me  to  go  further,  I 
should  say  that  the  rest  of  the  proofs  contradict  tbe 


(*)  2  M.  &  Malk.  C.  N.  P.  200. 
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identity  desired  to  be  proved*    For  it  appears  at  least 

probable  that  the  plaintiff  was  absent  from  town  at  the 

time,  while  it  was  distinctly  sworn  that  the  plaintiff's  „. 

brother  occasionally  lived  there  and  wore  a  dressing      Parsons. 

gown*    Neither  he  nor  any  other  person  were  called  to 

prove  the  identity  of  the  person  with  that  plaintiff. 

Bayley  B. — Whether  there* was  any  evidence  or 
not  to  go  to  the  jury,  or  whether  evidence  tendered 
was  admissible  or  not,  was  for  the  judge  to  decide 
before  he  put  the  case  to  the  jury.  He  was  to  form 
his  opinion  whether  the  party  whose  declarations  were 
offered  in  evidence  was  sufficiently  proved  to  be  the 
plaintiff,  before  he  could  decide  whether  they  were 
admissible  in  evidence  or  not  to  affect  him.  The  ques- 
tion of  identity  was  involved  in  the  other  question  on 
which  the  judge  had  to  decide  during  the  progress  of 
the  cause,  viz.,  whether  the  declarations  were  admis- 
sible or  not.  In  Bulkeley  v.  Butler  it  is  clear  that  the 
K.  B.  thought  the  point  whether  there  is  or  is  not  any 
evidence  of  the  identity  of  a  party  to  be  purely  a  ques- 
tion for  the  judge  at  nisi  prius,  or  a  venire  de  novo 
would  have  been  granted.  The  defendant  was  bound 
to  establish  proprio  marte,  that  the  individual  who 
held  the  conversation  proposed  to  be  given  in  evidence 
was  the  plaintiff.  Then  we  must  see  whether  reason- 
able diligence  was  used  to  ascertain  whether  the  person 
in  question  was  the  plaintiff  or  not ;  the  witness  did  not 
know  the  plaintiff's  person,  yet  neither  his  clerk  nor 
brother,  nor  any  one  domesticated  at  his  house,  were 
called  to  show  that  either  of  them  was  not  the  person 
who  spoke  with  the  witness  in  the  passage.  Had  such 
evidence  been  given,  it  would  have  been  for  the  jury  to 
consider  whether  the  plaintiff  was  not  that  person. 

Boll  and  B. — I  am  of  opinion  that  these  declara- 
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tions  were  not  admissible  in  evidence,  and  that  dangerous 
consequences  would  follow  if  they  were.  Any  clerk  at 
the  plaintiff's  house  might  have  asked  the  question  of 
the  witness,  upon  which  alone  it  is  proposed  to  assume 
that  it  was  the  plaintiff  who  asked  it  This  case  has 
been  said  to  resemble  Barrett  v.  Deere,  but  what  was 
there  relied  on  was  the  act  of  the  party  in  receiving  the 
money  apparently  on  behalf  of  the  principal,  and  it  is 
no  part  of  that  decision  that  his  declarations  would  be 
evidence  to  bind  the  latter.  That  case  turned  on  the 
necessity  that  in  commercial  transactions  payment  at  a 
seller's  place  of  business  should  be  sufficient  to  ex- 
onerate a  buyer, — whereas  in  this  case  the  right  of 
fixing  the  plaintiff  arises  from  his  identity,  and  that  only. 
In  Bulkeley  v.  Butler  there  was  strong  evidence  of 
identity!  whereas  here  there  was  no  evidence  whatever 
of  it. 

Gurney  B.  concurred. 

Rule  discharged. 


The  venue 
will  not  be 
changed  in  an 
action  on  a 
written  but 
unstamped 
agreement. 


Slack  against  Chew,  One  Sec. 

A  Rule  had  been  obtained  to  change  the  venue  from 
London  to  Lancashire'™  an  action  on  a  written  agree* 
ment  by  the  defendant  to  repay  the  plaintiff  certain 
money  lent,  on  an  affidavit  that  the  agreement  declared 
on  was  written  on  unstamped  paper,  and  was  so  de- 
livered to  the  plaintiff,  and  that  the  cause  of  action 
arose  in  Lancashire,  and  not  in  London  or  elsewhere. 
The  Court  expressing  their  intention  to  adhere  to  the 
general  rule  as  the  safest  course,  discharged  the  rale  (a). 

Wightman  for,  J.  Jervis  against  it. 


(a)  See  Roberts  v.  Wright,  ante,  Vol  I.  53*, 
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HPRESPASS.    The  first  count  was  for  assaulting  the  Xrespu^ 

plaintiff,  tearing  his  clothes,  and  falsely  imprison-  against  two 
ing  him.  The  second,  for  assaulting  the  plaintiff  and  pUi^ffafid 
tearing  his  clothes.     The  third,  for  assaulting  plaintiff  lenrjn6  hi* , 

3     T.      i.         i  .         ,  m  >     »        ,     -  clothes.     The 

and  taking  from  him  a  hare.  The  fourth,  for  a  common  fourth  plea 
assault.  Pleas :— first,  not  guilty;  second,  tender  by  ^fore^e' 
defendant  Hodson;  third,  a  like  tender  by  both  de-  committing 
fendants  (both  specially  pleaded.)  Fourth  plea,  as  to  J^^tf* 
the  assaulting  the  plaintiff,  seizing  and  laying  hold  of  was  found  hJ 
him,  and  a  little  tearing  &c.  his  clothes,  as  in  the  first  the  land  of 
count  mentioned,  that  before  the  committing  of  the  w-  s;  irl 

search  ot 

same  trespasses,  or  any  or  either  of  them*  or  any  part  game,  without 
thereof,  to  wit  on  &c,  the  said  plaintiff  was  found  ^V*  atost 
by  the  defendant  Hodson  upon  certain  land  of  and  the  will  of 
belonging  to  W.  S.  and  in  his  occupation  in  the  county  that  piatntiff 
aforesaid,  in  search  and  pursuit  of  game,  without  the  had  in  his  pos- 

licence  or  consent,  and  against  the  will  of  the  said  which  ap- 
peared to  have 
been  recently  killed.  Whereupon  one  defendant  as  servant  of,  and  by  command  of 
W>  S.  demanded  the  hare,  which  plaintiff  refused  to  deliver,  and  had  in  bis  possession. 
That  afterwards,  and  just  before  committing  the  trespasses,  the  said  defendant 
demanded  the  hare  from  die  plaintiff,  and  because  he  refused  to  deliver  it,  and  kept 
it  in  his  possession,  both  defendants,  as  such  servants,  and  by  such  command,  in 
order  to  take  the  same  for  the  use  of  W.  &,  seized  the  plaintiff  and  took  it  from 
him,  according  to  the  form  of  the  statute  (viz.  1  &9  Will.  4.  c.  3?.  s.  36.). 

The  fifth  plea  stated,  that  just  before  the  trespasses,  the  plaintiff  had  in  his  pos- 
session a  dead  hare  belongiug  to  W.  S.  without  his  leave  and  licence ;  wherefore 
defendants  did,  as  his  servants,  and  by  his  command,  demand  the  same  from  the 
plaintiff,  which  he  refused  to  deliver,  and  detained;  whereupon  the  defendants,  as 
such  servants  &c,  seized  the  plaintiff  (concluding  as  in  the  former  plea). 
.  The  replication  to  the  fourth  plea  stated,  that  at  the  several  times  of  the  demands 
of  the  defendant  and  refusal  by  the  plaintiff,  the  plaintiff  was  lawfully  on  the  high- 
way. A  similar  replication  to  the  demand  and  refusal  in  the  fifth  plea. 

On  demurrer  to  the  replications  it  was  held,  that  the  fourth  plea  was  bad,  for 
not  sufficiently  showing  when  the  second  demand  was  made,  or  that  it  was  made 
pa  the  land  of  W.  S.;  and  that  the  fifth  plea  was  also  bad,  for  not  stating  that  the 
defendants  gently  laid  their  hands  on  the  plaintiff  in  order  to  take  the  game,  and 
that  because  he  resisted,  they  necessarily  committed  the  trespasses  complained  of, 
doing  as  little  damage,  and  using  as  little  violence  to  the  plaintiff  as  they  could  on 
that  occasion. 
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TV.  S.  (a),  and  the  said  plaintiff  then  and  there  had 
in  his  possession  certain  game,  to  wit,  a  hare,  which 
then  and  there  appeared  to  have  been  and  had  been 
recently  killed.  Whereupon  the  said  defendant 
(Hodson)  then  and  there,  as  the  servant  and  by 
the  command  of  the  said  W.  S.,  did,  as  such  servant 
and  by  such  command,  demand  from  the  said  plain- 
tiff the  said  game  so  in  the  possession  of  the  said 
plaintiff  as  last  aforesaid,  which  the  said  plaintiff 
then  and  there  refused  to  deliver  to  him  the  said  de- 
fendant as  such  servant  as  aforesaid,  and  the  said 
plaintiff  then  and  there  kept  and  had  the  said  game  in 
his  possession  until  and  at  the  time  when  &c.  in  the 
first  count  mentioned.  And  the  said  defendant  Hod- 
son  afterwards,  and  just  before  the  said  time  when 


(a)  As  1  &  2  W.  4.  c.  S3,  t.  36.  does  not  enact  at  a  condition  prece- 
dent to  the  completing  the  offence  there  provided  against,  that  the  party 
mast  be  on  the  land  "  without  the  consent  of  the  owner/'  it  may  be 
doubted  whether  it  is  advisable  to  insert  these  words.  See  Mr,  Chktofs 
observations  on  7  &  8  G.  4.  c.  29.  s.  34.  in  his  edition  of  Barn's  Justice, 
Vol.  II.  763 ;  and  the  answer  of  the  court  to  Scarlett's  second  objection 
in  Rex  v.  Marsh,  2  B.  &  C.  717.  In  Rex  v.  Rogers,  2  Camp.  654,  an 
indictment  on  42  G.  3.  c.  107.  s.l.  for  coursing  deer  in  an  inclosed  ground, 
the  act  contained  those  words,  as  did  also  the  indictment :  and  Lawrence,  J. 
held  it  necessary  for  the  prosecutor  to  call  the  owner  of  the  deer  to  prove 
that  he  never  gave  consent  to  the  prisoner  to  course  them  ;  and  see  Res 
v.  MalUnson,  3  Burr.  679 ;  Rex  v.  Carden,  4  Burr.  2279,  S.  P. ;  though 
in  the  later  case  of  Rex  v.  Alien,  Ry.  &  M.  C.  C.  R.  154,  it  has  been  held 
upon  the  last-mentioned  act,  as  it  had  previously  been  decided  on  similar 
words  in  5  G.  3.  c.  14.  against  taking  fish,  that  it  is  unnecessary  to  call 
the  owner,  and  that  his  non-consent  may  be  inferred  from  other  circum* 
stances,  or  proved  by  his  agents.  Rex  v.  Argent,  Rex  v.  Chamberlain,  ibid. 
In  The  Apothecaries'  Company  v.  Bent  ley,  Ry.  6r  M.  159,  the  allegation 
was  in  the  words  of  55  G.  3.  c.  194.  s.  20.  that  defendant  practised  as  an 
apothecary,  "  without  having  obtained  the  certificate  required  by  the  act  f 
and  the  onus  of  proof  was  held  by  Lord  Tenierden  to  lie  on  the  defendant. 
See  also  Rex  v.  Turner,  5M.&S.  206 ;  Rex  v.  Jarvis,  1  Burr.  148,  % 
East,  644,  n.  S.  C;  Rex  v.  Stone,  id.  639;  Rex  v.  Wheatman,  1  Doug, 
345;  Rex  v.  Crowther,  1  T.  R.  125, 12?;  and  cases  collected  ia  1  Stalk, 
on  Ev.  second  edit  362,  S63. 
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&c.,  in  the  said  first  count  mentioned,  as  the  servant  1833. 
and  by  the  command  of  the  said  W*  S.,  demanded  the 
said  game  from  the  said  plaintiff,  and  because  the  said  "  **7 
plaintiff  then  and  there  refused  to  deliver  up  the  same,  ?<A8°tfier 
and  kept  and  had  the  same  in  his  possession  until  and 
at  the  said  time  when  &c.  in  the  said  first  count  men- 
tioned, they  the  said  defendants,  as  such  servants, 
and  by  such  command  as  aforesaid,  at  the  same  time 
when  &c.  in  the  said  first  count  mentioned,  in  order  to 
seize  and  take  from  the  said  plaintiff  the  said  game  so 
found  and  being  in  his  possession  as  aforesaid,  for  the 
use  of  the  said  W.  &,  who  was  then  and  there  entitled 
to  the  said  game  upon  the  said  land,  seized  and  laid 
hold  of  the  said  plaintiff,  and  did  then  and  there,  as 
such  servants,  and  by  such  command  as  aforesaid,  seize 
and  take  the  said  game  from  him  for  the  use  of  the 
said  W.  S.,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided ;  and  in  so  doing  they 
the  said  defendants  did  necessarily  and  unavoidably 
a  little  rend  and  tear  and  damage  the  clothes  and 
wearing  apparel  of  the  said  plaintiff,  as  in  the  said 
first  count  mentioned,  which  are  the  same  supposed 
trespasses  in  the  introductory  part  of  the  said  plea 
mentioned.    Verification. 

Fifth  (and  last)  plea  by  both  defendants  to  the  same 
trespasses.  That  heretofore,  and  just  before  the 
committing  of  the  same  trespasses,  to  wit,  on  &c  the 
said  plaintiff  had  in  his  possession  certain  game,  to 
wit,  a  certain  dead  hare,  of  and  belonging  to  the  said 
W.  S.  without  the  leave  and  licence  of  the  said  W.  S. 
Wherefore  the  said  defendants,  then  and  there  being 
the  servants  of  the  said  fV.  &,  did,  as  such  servants  as 
aforesaid,  and  by  the  command  of  the  said  W.  S.$  just 
before  the  said  time  when  &c.  in  the  said  first  count 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
demand  from  the  said  plaintiff  the  said  game  so  in  the 
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1833.       possession  of  the  said  plaintiff  as  last  aforesaid,  which 

y^T>/m^      the  said  plaintiff  then  and  there  refused  to  deliver  to 
Wisdom  * 

v.  them  the  said  defendants;  and  the  said  plaintiff  then 

wK^A^tLr.  an^  t*iere  Attuned  and  kept  the  same  in  his  possession, 
without  the  consent  and  against  the  will  of  the  said 
W.  S.,  until  and  at  the  said  time  when  &c.  in  the  said 
first  count  mentioned ;  whereupon  they  the  said  defend- 
ants (as  in  fourth  plea  to  the  end.) 

Replications — Similiter  to  first,  and  traversing  se- 
cond and  third  pleas.  To  fourth  plea,  that  at  the 
several  times  of  making  the  said  demands  by  the  said 
defendants,  and  of  the  refusal  of  the  said  plaintiff  in 
the  said  fourth  plea  respectively  mentioned,  and  also 
at  the  same  time  when  &c.  in  that  plea  mentioned,  the 
plaintiff  was  lawfully  in  and  upon  the  king's  highway, 
in  the  peace  of  our  lord  the  king.    Verification. 

The  replication  to  the  last  plea,  after  protesting  that 
the  plaintiff  had  not  in  his  possession  a  dead  hare  of 
and  belonging  to  the  said  W.  S.,  in  manner  and  form 
as  in  that  plea  alleged,  stated,  that  at  the  time  of 
making  the  demand  and  refusal  in  that  plea  mentioned, 
and  at  the  said  time  when  &c,  he  the  said  plaintiff 
was  lawfully  in  and  upon  the  king's  highway,  in  the 
peace  of  the  king.    Verification. 

Rejoinder  of  similiter  to  the  second  and  third  pleas, 
and 

Special  demurrer  to  the  fourth  replication,  showing 
for  causes  that  although  the  defendants,  in  and  by  their 
fourth  plea,  have  stated  and  alleged  that  the  plaintiff 
then  and  there  had  the  said  game  in  his  possession  until 
and  at  the  said  time  when  8tc.  in  the  said  first  count 
mentioned,  which  from  the  context  of  the  said  plea 
amounts  to  an  allegation,  that  the  said  plaintiff  had 
the  said  game  at  the  same  time  when  &c.  upon  the 
said  land,  of  and  belonging  to  the  said  W.  S.  and  in 
bis  occupation  in  the  said  fourth  plea  mentioned,  and 


although  the  said  plaintiff  hath  by  his  said  replication 
attempted,  in  an  indirect  manner,  to  traverse  and  put 
in  issue  that  fact,  by  alleging  that  the  said  plaintiff  waa 
at  the  said  time  when  &c.  in  the  king's  highway,  yet 
the  .said  plaintiff  hath  concluded  his  replication  with 
a  verification,  instead  of  concluding  to  the  country. 
Also  for  that  the  said  plaintiff  hath  not  alleged  in  his 
said  replication  that  the  said  king's  highway  was  not 
part  of  the  said  land  of  the  said  W.  S.  in  the  said  fourth 
plea  mentioned,  and  hath  not  by  his  said  replication 
sufficiently  traversed  or  confessed  and  avoided  the  said 
fourth  plea;  also  for  that  the  said  replication  is  informal, 
and  concludes  with  verification  instead  of  to  the  coun- 
try, which  tends  to  prolixity.  General  demurrer  to  the 
last  replication.  Prayer  of  imparlance  and  joinder  of 
demurrer. 

The$iger  for  the  defendants,  and  in  support  of  the 
demurrer.  The  fourth  plea  is  not  answered ;  for  a  per- 
son found  on  land  with  game  in  his  possession  cannot 
escape  the  demand  of  it  by  stepping  into  a  highway. 

[Lord  Lyndhtr.it  C.B.  Suppose  that  he  was  found  on 
the  land  with  game  in  his  possession,  and  that  a  proper 
demand  was  there  made,  it  does  not  appear  from  the  plea 
that  that  demand  on  the  land  was  followed  up  by  any 
act  there  at  that  time.  Nothing  on  the  plea  suffi- 
ciently shows  when  the  second  demand  was  made.  It 
might  have  been  made  at  a  time  distinct  from  that 
when  the  plaintiff  was  found  on  the  land,  and,  for  all 
that  appears,  at  some  other  place.  The  words  "  then 
and  there"  (a)  may,  as  far  as  the  defendant  ffodton  is 
concerned,  apply  to  the  place  where  he  is  stated  to 
have  acted,  but  not  to  that  where  both  defendants  are 
introduced.   Consistently  with  this  plea,  one  defendant 

(■>  5eel4Eai(,900i  Cro.  Jas.  MS;  Id.  fUjn.  5TB  j  13Ea*t,  13S  ; 
CowjBi'i  B*p.  480. 
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1833.  might  have  demanded  the  hare  on  the  land,  and  might 
have  gone  and  demanded  it  again  three  days  after  and 
at  another  place*  Unless  such  a  state  of  facts  would 
?An°th  justify  the  defendants  under  this  act,  the  plea  is  bad. 
It  is  probable  that  the  fact  may  have  been,  that  the  de- 
fendant Hodson,  when  reinforced  on  the  road  by  the 
other  defendant,  came  up  and  again  demanded  the 
hare;  but  the  question  here  turns  on  the  validity  of  the 
plea.  If  the  defendant's  act  could  have  been  justified 
by  fresh  pursuit,  and  that  would  be  necessary  to  sup- 
port the  defence,  it  has  not  been  stated.] 

The  last  plea  is  good,  for  the  replication  admits 
the  hare  to  be  the  property  of  W.  S.  and  illegally  in 
the  defendant's  hands.  Then  the  plaintiff  was  bound 
to  deliver  it  on  demand  by  a  party  deputed  by  Wm  S. 
Rex  v.  Milton  (a)  shows  that  the  owner  may  retake  his 
goods  by  force  from  a  person  wrongfully  refusing  to 
deliver  them  up. 

Lord  Lyndhurst  C.  B. — This  plea  seeks  to  excuse 
a  violence  to  the  person;  then  should  it  not  have 
stated  that  the  defendants  molliter  manus  imposuerunt, 
and  that  because  the  plaintiff  resisted,  the  defendants 
necessarily  did  the  acts  complained  of  in  the  declara- 
tion, using  no  more  force  than  was  necessary?  At 
present  it  does  not  show  that  the  seizure  was  neces- 
sary. Had  excess  existed,  it  might  have  been  newly 
assigned. 

Bayley  B. — I  think  the  fourth  plea  bad,  for  the 
reasons  which  have  been  assigned.*  I  am  also  of 
opinion*  that  {jje  fifth  plea,  in  order  to  justify,  should 
have  shown  a  cause  for  the  wrongful  acts  charged  co- 
extensive with  them.  That  has  not  been  done,  and  the 
#  plea  is  therefore  bad. 

(a)  M.  &  M.  107,  before  Lord  Tentcrden j  and  see  Hawkins's  Pleas  of 
the  Crownj  Book  I.  c.  64.  s.  1. ;  8  T.  R.  364,  Ra  v.  Wilton  and  0*A#rn 
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Vaughan  and  Bolland  Bs.  concurred. 
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It  was  intimated  that  the  special  pleas  might    be      Wisdom 
withdrawn  on  payment  of  costs,  as  by  section  47  of  the      Hodson 

act  the  defence  might  have  been  given  in  evidence  and  Another, 
under  the  general  issue  (a). 

(a)  As  it  may  frequently  be  desirable  to  plead  specially,  in  order  to 
narrow  tbe  issue  to  be  tried,  the  above  case  has  been  reported.  It  was 
argued  in  Easttr  term.  Bayley  B.  also  intimated  that  the  pleas  should 
have  stated  the  hare  to  be  wrongfully  in  the  plaintiff's  possession,  and  that 
the  defendants  apprised  the  plaintiff  that  they  demanded  it  by  the  au- 
thority of  the  owner  or  occupier  of  tbe  land. 


Molyneux  and  Others  against  Browne,  a  Prisoner, 

HPHE  defendant  being  arrested  on  27  September  1832,  A  prisoner 

in  an  action  on  a  bill  of  exchange,  at  suit  of  the  Je°i^iveia 
plaintiff  on  an  alias  quo  minus,  returnable  on  2d  No-  court  for  bis 
tember,  the  first  day  of  Michaelmas  term  following,  didnotfbllow 
rendered  to  the  Fleet  in  discharge  of  his  bail  in  another  l^e  directions 

of  7  Cx  4   c 

action  on  the  3d  November.  On  15th  December  he  57.  by  filing 
filed  a  petition,  pursuant  to  the  insolvent  act,  7  Geo.  4.  |™  ** ^JjL 
c.  57.  s.  10.  to  be  discharged  under  that  act.  He  did  after,  or  by 
not  file  his  schedule  within  fourteen  days  after  filing  to  h^editors 
his  petition  according  to  sect.  40,  nor  give  notice  to  any  of  having  filed 
of  his  creditors  of  having  filed  his  petition  pursuant  to  will  not,  how- 
section  42.    The  plaintiff,  however,  knew  his  circum-  e*er»  b®  dis" 

*  charged  as 

stances,  and  for  that  reason  did  not  proceed  in  this  supersedable 
action.  A  rule  having  been,  therefore,  obtained  to  declaration* 
discharge  the  plaintiff  on  entering  a  common  appear-  before  the  end 

o  -  ■      •        li-         j      j     1       a*       •     j       a-         of  the  second 

ance  for  not  having  delivered  a  declaration  in  due  time,  term,  for  the 

petition  is  still 
valid  for  the  purpose  of  adjudication  intended  by  sect.  15. 
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MOLYMEUK 

and  Others 

9. 
Brow  me. 


Erie  showed  cause.  This  defendant  is  not  super- 
sedable,  for  7  Geo.  4.  c.  57.  s.  15.  in  general  terms 
takes  away  the  operation  of  a  supersedeas  as  to  actions 
for  debts,  with  respect  to  which  an  adjudication  in  the 
matter  of  an  insolvent's  petition  can  under  that  act  be 
made.  [Bayley  B.  The  general  rule  of  the  courts  on 
the  subject  was  made  before  that  act  passed.]  The 
defendant  will  rely  on  his  petition  having  become  null 
on  account  of  his  not  having  filed  his  schedule  in  forty 
days,  according  to  section  40;  but  as  time  for  doing 
so  may  be  given  by  the  insolvent  court  on  motion,  his 
petition  is  valid  for  the  purposes  of  adjudication  and 
discharge  contemplated  by  sect.  15.  till  dismissed. 

Mansel  contnL  The  general  rule  of  Mich.  3  Geo.  4. 
in  thi?  court  (a)  that  after  notice  given  by  prisoners  of 
their  intention  to  apply  for  their  discharge  under  the 
insolvent  act,  no  prisoner  shall  be  supersedable  or 
discharged  out  of  custody  at  suit  of  such  plaintiff  from 
the  time  of  such  notice  given,  only  applies  where  such 
notice  is  given.  But  the  petition  is  null,  and  no  adju- 
dication could  take  place  under  it ;  no  schedule  having 
been  filed  in  fourteen  days — no  extension  of  time  hav- 
ing been  granted  by  the  court — nor  any  notice  of  filing 
the  petition  or  schedule  having  been  given  to  the  ere* 
ditors.    He  also  cited  Garlick  v.  Bollinger  (6). 

Bayley  B. — Subsequently  to  that  case,  and  to  the 
rule  of  court  cited,  the  insolvent  act,  7  Geo.  4.  c.  57. 
enacted  by  s.  15,  that  no  prisoner  who  shall  have  pe- 
titioned the  court  for  relief  under  that  act,  shall*  after 
the  filing  his  petition,  be  discharged  out  of  custody  as 
to  any  action  for  or  concerning  any  debt,  with  respect 


(a)  11  Pri.  422  ;  same  rule  Easter,  3  G.  4.  in  K.  B.  &  C.  P.  Tidd,   9 
ed.  371. 

(b)  10  Pri.  123,  decided  on  3  G.  4.  c.  123,  passed  6th  Aug.  1822. 
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to  which  an  adjudication  in  the  matter  of  such  petition 
can,  under  the  provisions  of  that  act,  be  made  by  or 
by  virtue  of  any  supersedeas  &c.  for  want  of  the 
plaintiff  in  such  action  proceeding  therein*  This  case 
appears  to  range  itself  within  the  words  of  that  section, 
no  part  of  which  renders  the  previous  proceedings  in- 
operative for  neglect  to  file  a  schedule  in  fourteen 
days.  Its  words  are  merely  directory  on  that  subject, 
for  the  insolvent  court  may  extend  the  time  beyond 
fourteen  days.  Then  the  petition  being  still  on  the 
file,  and  not  having  been  dismissed,  is  still  valid  for 
the  purpose  of  adjudication.  The  filing  that  petition 
showed  he  meant  to  avail  himself  of  the  relief  afforded 
by  the  act. 

Rule  discharged  without  costs. 
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MOLYNRUK 

and  Others 

«. 
Browne. 


Warble  against  Ackland. 

rF1HE  notice  of  trial  was  for  the  first  sittings  in  Two  days 

Trinity  term,  viz.  Monday  3  June.  .On  daily  search  {j^nce  of  ~ 
at  the  marshal's  office,  it  appeared  no  such  cause  was  trial  to  ano- 
set  down  before  Saturday,  the  first  of  June.    On  the  mU9t  be  given, 
evening  of  that  day,  however,  the  defendant's  attorney  «cl"sive  of  a 
received  a  notice  of  continuance  of  trial  for  the  second 
sittings  in  the  term,  viz.  being  the  5th  June,  with  a 
summons  to  amend,  which  last  was  abandoned   on 
Monday,  3d  June.     On  the  5th  the  cause  was  tried  as 
an  undefended  cause,  and  the  plaintiff  had  a  verdict 
for  170/.    A  rule  for  a  new  trial  was  obtained,  on  the 
ground  of  the  insufficiency  or  irregularity  of  the  notice 
of  continuance  of  notice  of  trial,  it  not  having  been 
served  two  days,  one  inclusive  the  other  exclusive, 
before  the  day  fixed  for  the  trial  by  the  original  no- 
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Wardle 

V. 
ACKLAND. 
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tice  («).  Cause  was  shown  that  Sunday  the  2d  day 
not  being  provided  for  by  Reg.  Gen.  HiL  2  W.  4. 
No.  VIIL  {ante  Vol  II.  352)  as  a  dies  non,  except  it 
fall  on  the  last  day  prescribed  by  the  practice,  that  day 
and  the  sitting  day,  Monday  the  3d,  were  two  sufficient 
days  for  the  notice  of  continuance  of  trial.  Barms, 
805,  was  cited.    But 

Per  Curiam. — Notice  of  continuance  of  trial  from 
one  sittings  to  another  cannot  be  given,  unless  it  be 
given  two  days  before  that  on  which  according  to  the 
original  notice  the  trial  is  to  be  had.  Now  Sunday 
was  no  day  for  this  purpose,  and  Monday  was  that  for 
which  the  notice  of  trial  had  been  given.  The  notice 
of  continuance9  therefore,  was  bad,  and  the  rule  must 
be  absolute  with  costs  as  moved. 

.   Curwood  for,  Dunbar  against  the  rule  (&). 

(a)  This  was  stated  to  be  the  practice  of  the  office ;  and  that  the  notice 
of  continuance  should  have  been  served  on  Friday,  as  the  notice  of  trial 
was  for  Monday ;  and  see  Tidd,  9th  ed.  757, 758.  If,  however,  the  time 
be  two  *'  clear*'  days,  see  Grojcan  v.  Manning,  Vol.  II.  725,  then  the  last 
day  falling  on  Sunday,  the  two  days  must  be  reckoned  exclusive  of  that 
day  also.    See  HU.  1832,  Rule  VIII.  ante  35*. 

(b)  See  Grojean  ▼.  Manning,  Vol.  II.  725,  S.  P.  Correct  that  page  thos, 
— In  last  line  of  first  paragraph,  and  in  line  %  from  bottom,  instead  of 
"  SO  May"  insert  "  SO  April"  and  add  to  second  line  of  marginal  note 
"  continuance  of." 


Pryer  against  Smith. 

Declaration      T\EFENDANT  was  a  prisoner.    The  declaration 

pfead  of Ea\ter  was  of  Ea*ter  term.    It  did  not  appear  that  there 

term.    Judg-    was  not  a  rule  to  plead  of  that  term,  or  in  the  last  vaca- 
sTmedirTVi-   ^on'    Interlocutory  judgment  was  signed  in  this  term 

nxty  term,  and 

held  good  without  fresh  rule  to  plead  of  that  term. 
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without  a  rule  to  plead  of  this  term.  It  was  moved  by 
Busby  to  set  aside  the  judgment  as  irregular  on  that 
ground. 

Bayley  B. — A  rule  to  plead  may  now  be  given  in 
vacation,  which  for  this  purpose  destroys  the  distinc- 
tion of  term  and  vacation.  Then  non  constat  there 
is  any  irregularity.  If  the  plaintiff  was  bound  to  give 
a  rule  to  plead  as  of  this  term,  it  would  give  a  de- 
fendant four  more  days  time  to  plead,  which  was  not 
intended.  Rules  to  plead  are  mere  form.  Here  the 
declaration  being  of  last  term,  the  defendant  was  bound 
to  plead  in  vacation.  Probably  time  to  plead  was 
given,  and  if  so,  no  rule  to  plead  was  required  at  all. 
Mould  v.  Murphy  (a)  is  in  point. 

Rule  refused  on  that  ground ;  granted 

on  the  merits, 

(a)  Ante,  538. 


1833. 


Ballmont  against  Morris. 

/^  AUSE  was  shown  against  a  rule  for  setting  aside 
proceedings  on  a  bail  bond  on  payment  of  costs, 
that  the  bail  bond  ought,  at  all  events,  to  stand  as  a 
security,  for  the  plaintiff  might  have  tried  his  cause, 
if  bail  had  been  properly  put  in ;  and  that  though  he 
had  not  declared,  he  was  not  bound  to  declare  de  bene 
esse. 

Bayley  B. — The  rule  is,  that  if  you  do  not  in  fact 
avail  yourself  of  your  liberty  to  declare  de  bene  esse, 
you  cannot  complain  that  you  have  lost  a  trial  for  want 
of  special  bail  being  perfected  in  due  time  (a).  Sir  W. 
Owen  against,  ft.  F.  Richards  for  the  rule. 


A  bail  bond 
will  not  be  or- 
dered to  stand 
as-  a  security 
on  setting 
aside  proceed- 
ings against 
bail,  unless 
the  plaintiff 
has  declared 
de  bene  esse. 
(See  Reg.  Gen. 
HiL  2  W.  4. 
No.  V.  Vol.II. 
351.) 


(a)  See  Bcvan  v.  Knight,  Vol.  I.  430. 
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1833. 
v*»v-*/  Hewitt  against  Melton. 

A  distringas  f\tf  22d  May,  Piatt  moved  for  a  distringas,  under 
for  the  purpose  2  WitL  4.  c.  39,  s.  3.,  to  compel  the  defendant  to 

of  enabling      enter  an  appearance,  on  affidavits  insufficient  for  that 

a  plaintiff  to  i  «     .       .       »  %  i  i 

proceed  to       purpose,  the  calls  having  been  made,  not  at  the  gaol, 

outlawry  m  where  the  defendant  was  with  his  son.  but  at  his  on- 
some  cases, 

when  the  affi-  girial  residence.  The  affidavits  disclosed  facts  showing 
^ffi^enTto*  '*  nearly  impossible  to  serve  the  defendant  even  while 
ground  a  dis-   in  gaol,  and  that  he  had  since  been  discharged,  and 

tringas  to  com-  ,     r        , 

pel  the  defend-  *as  not  *°  **  found. 
ant  to  enter  an 

appearance.         i^r^  Lyndhurst  C.  B.  (after  consulting  the  other 

Barons.) — Our  opinion  is,  that  on  this  affidavit  the 
plaintiff  is  entitled  to  a  distringas,  for  the  purpose  of 
enabling  him  to  proceed  to  outlawry,  though  not  in 
order  to  enter  an  appearance. 

Writ  granted  accordingly  (a). 

(a)  See  From  v.  Case,  9  Bing.  464. 

Phillips  agmmt  Bowek. 
Price  against  Same. 

GODSON  moved  for  a  distringas,  in  order  to  enable  the  plaintiff  to 
proceed  to  outlawry.  Three  calls  were  duly  made  at  the  residence  of  the 
defendant  in  order  to  serve  him  with  process.  The  answers  of  the  servant 
always  were,  "  not  at  home,"  and  *'  not  known  when  he  wlU  return."  A 
copy  was  left  at  the  last  call.  The  affidavit  stated  information  in  the  neigh* 
pourhood,  that  defendant  kept  out  of  the  way  to  avoid  service,  as  also  that 
deponent  believed  he  did,  and  that  it  would  be  impossible  to  serve  him. 
No  appearance  had  been  entered. 

Qn  4  June,  Gurnet  B.  granted  the  writ  as  prayed. 
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1838. 
Pen nell  against  Thompson.  •>■-%-*/ 

TJTUTCHINSON  obtained  a  rule  for  an  extent  A  plaintiff  who 
under  section  8  of  11  G.  4.  and  1  W.  4.  c.  73.  SJ^Jtit 
against  the  defendant  and  his  sureties  on  the  recog-  the  editor  of 
nizance  and  bond  given  by  them,  pursuant  to  60  G.  3.  for  a  ^1 
c.  9.    The  action  was  against  the  editor  of  the  Satirist  cannot  have 

.  .  an  extent 

paper  for  a  libel,  and  the  plaintiff  obtained  a  verdict  against  him 
for  100/.  damages.     Execution  for  193/.  damages  and  £on\he?r- 
costs  was  issued  and  delivered  to  the  sheriff.    The  recognizances 
affidavits  stated  that  the  sheriff  had  returned  nulla  nS^JT 
bona,  and  that  neither  defendant  or  his  sureties  could  G.  5.  c.  9. 
be  found,  and  that  no  satisfaction  could  be  obtained  for  ^j  j  ]?.*. ' 
the  damages  and  costs.    It  was  afterwards  ordered,  c*.73<  8<s' 
that  service  of  the  rule  at  the  last  known  residences  of  satisfying  the 
the  defendant  and  his  sureties,  viz.  those  mentioned  in  ^J^lhT^ 
the  recognizances,  and  at  the  office  of  the  Satirist  affidavit  that 
paper,  be  good  service.  {£  HtSL 

able  to  procure 

Erie  showed  for  cause  that  the  plaintiff  was  bound  satisfaction  by 

r  writ  of  execu- 

by  11  G.  4.  and  1  W.  4.  c.  73.  s.  3.  to  show  the  court  tion  against 
that  he  had  used  due  diligence  to  get  satisfaction  from  |^*  {5^ 
the  goods  of  the  principal,  and  that  what  appeared  on 
the  affidavits  was  insufficient. 

Hutchinson  supported  the  rule. 

Lord  Lyndhurst  C.  B.  —  The  plaintiff  only  shows 
the  issuing  a  writ  of  fi.  fa.  and  a  return  of  nulla  bona. 
The  rest  of  the  affidavit  is  loose  and  general.  Nor  is 
the  court  satisfied  by  any  thing  else  alleged  in  it,  that 
due  diligence  has  been  used  to  get  satisfaction  from  the 
defendant's  goods. 

Rule  discharged. 


824  CASES  in  TRINITY  TERM 

1838. 


Wilkin s  against  Wright,  Esq. 

The 

magistrate7on    ~    Plea,  the  general  issue.    The  plaintiff  had  been 


defendant  TRESPASS   for  assault   and  false  imprisonment. 
and  another        J.     ™         .  .  .  _,.        ,  .    ._  ,     ,   _ 


?akl  f8fii^  ^  aPPre^en^6d  for  non-performance  of  an  order  of  filia- 
against  the       tion  made  by  the  defendant  and  another  magistrate. 

£aSeTwJ  At  the  trial  te*0™  revgfo*  B>  •*  *•  last  assizes  for 
papers,  sun-     Norfolk,  it  appeared,  that  when  the  plaintiff  was  taken, 

to*be  duplU  m  *n  the  fi^t  instance,  before  the  magistrates,  an  order  of 
cate  originals    filiation  was  made  by  them  in  duplicate,  both  papers 

of  the  order,  .  _         i    i  ■      ,      •  .  •« 

and  delivered  being  signed  and  sealed  by  both  magistrates,  as  had 
one  to  the  pu-  \}een  ^ejr  usual  practice.    One  of  them  was  delivered 

tative  father,  r 

the  other  to  to  the  parish  officer  in  attendance,  and  the  other  to 
cw.PTh5d?-*  the  plaintiff.  The  copy  delivered  to  the  plaintiff  was 
plicate  deli*  in  the  usual  form,  as  far  as  adjudging  him  to  be  the 
overseer  con-  father  of  the  child.  It  then  ordered  him  to  pay  to  the 
tainedan         parish  officers  15*.  for  and  towards  the  lying-in  and 

order  on  the      *     .  .  «       , .         . 

putative  father  maintenance  of  the  child  to  the  time  of  making  the 
to  pay  a  order,  and  also  1/.  16*.  6d.  for  the  making  the  order 

weekly  sum  to  '  ° 

the  parish  offi-  and  other  incidental  expenses.     It  then  proceeded  to 

thruehlered  order  that  Sarah  Aldi*  <the  mother)  should  likewise 
to  him,  the      pay  to  the  parish  officers  the  sum  of  Is.  6tf.  weekly,  for 

the  mother  and  towards  the  maintenance  of  the  said  bastard  child, 
only  to  pay  a  for  so  ]ong  as  t|je  saj  j  bastard  child  shall  be  charge- 
weekly  sum.  1-1  •li.O  A      1  .     ft       1 

On  his  refusing  able  to  the  said  parish  office.     And  it  further  ordered, 

onfhYt^und,  that  the  Said  SaTah  AUi*  8h0uld  al8°  P^  t0  the  Said 

a  copy  of  the 

order  in  the  overseer's  possession  was  delivered  to  him.  Held,  that  he  was  liable 
to  imprisonment  for  non-payment  of  arrears  accruing  subsequent  to  that  delivery ; 
for  the  order  left  with  the  overseer  was  the  true  order,  and  the  mistake  in  the  sup- 
posed duplicate  of  it  delivered  to  the  plaintiff  by  way  of  notice,  was  cured  as  to 
those  arrears  by  the  delivery  of  the  correct  copy. 

A  warrant  of  commitment,  pursuant  to  49  O.  S.  c.  88.  s.  3.  for  'not  paying 
money  under  an  order  in  bastardy,  must  state  a  complaint  made  by  a  parish  officer 
that  the  sum  directed  by  the  order  to  be  paid  had  not  beeu  so  paid,  that  the  sum 
due  had  been  demanded,  and  that  the  magistrate  adjudicated  on  the  complaint  so 
made. 

Scmble,  it  should  also  show  that  the  order  of  filiation  was  unappealed  againsr,  or 
that  it  was  appealed  against  and  confirmed,  and  that  the  defendant  was  called  on  to 
show  cause  for  not  paying  the  sums  stated  in  the  order. 


Wright. 
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parish  officers  the  sum  of  1«.  weekly,  so  long  as  the  said       1833. 
bastard  child  shall  be  chargeable  to  the  said  parish     ^T^"^ 
of  &c.,  in  case  she  shall  not  nurse  and  take  care  of  the  v. 

said  bastard  child  herself.     The  plaintiff  paid  the  two 
first-mentioned  sums  as  directed,  but  after  the  time  for 
appealing  against  the  order  had  expired,  the  weekly 
sum  of  Is.  6d.  became  in  arrear,  and  he  refused  to 
pay  the  amount,  on  the  ground  that  the  mother  was 
ordered  to  pay  that  sum.   On  13th  Feb.  1830,  a  paper, 
purporting  to  be  a  copy  of  an  order  of  affiliation  made 
on  the  plaintiff,  and  differing  from  the  original  given  to 
him,  in  the  insertion  of  the  words  "  a  copy  of"  at  the 
top,  and  in  the  substitution  of  the  plaintiff's  name 
"  William  Wilkins,"  in  lieu  of  "  Sarah  AkUs,"  in  the 
direction  for  payment  of  the  Is.  6d.  a  week  for  mainte- 
nance, was  delivered  to  the  plaintiff.    The  duplicate 
order  of  affiliation  given  to  the  parish  officer  was 
sworn  by  the*clerk  to  the  magistrates  to  have  been  in 
the  latter  form,  and  the  parish  officer  of  New  Buck- 
enham  produced  an  order  couched  in  those  terms  as 
the  order  received  by  him  from  the  clerk  on  the 
first-mentioned  occasion.    On  the  18th  of  May  1832, 
further  arrears  to  the  amount  of  15s.  having  accrued, 
the  plaintiff  was  taken  to  prison  on  the  following  war- 
rant of  commitment  of  the  same  date,  and  signed  by 
the   defendant.      After  reciting  the  making  of  the 
order  of  bastardy  and  adjudication  thereon,  that  the 
plaintiff  was  the  reputed  father  of  the  child,  it  pro- 
ceeded, "  And  whereas  it  hath  appeared  unto  me,  that 
the  said  W.  W.  hath  had  notice  of  the  said  order,  and 
E.  £.,  one  of  the  overseers  of  the  poor  of  &c,  hath 
made  oath  before  me  that  the  said  W.  W.  hath  not 
observed  and  performed  the  said  order,  but  that  there 
is  now  due  and  owing  on  account  of  the  said  order,  to 
the  16th  May  instant,  the  sum  of  15s.,  the  same  having 
been  demanded  of  him  the  said  W.  W.,  and  that  he  has 
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1833.  refused  to  pay  the  same."  Then  followed  the  com- 
mitment of  plaintiff  to  the  House  of  Correction  to  hard 
labour  for  three  months,  unless  the  15s.  was  sooner 
Weight,  paid,  or  the  plaintiff  should  be  otherwise  discharged 
in  due  course  of  law.  The  plaintiff  was  in  prison  till 
23d  May,  when  he  was  liberated  on  paying  the  15*. 

Upon  these  facts  the  learned  baron  was  of  opinion 
that  the  order  delivered  to  the  parish  officers  was  that 
which  should  be  acted  on,  and  inclined  to  nonsuit  the 
plaintiff,  but  to  save  expense  directed  the  jury  to 
assess  the  damages,  which  they  did  at  51.  The  plain* 
tiff  was  then  nonsuited,  with  leave  to  move  to  enter 
a  verdict  for  that  sum,  if  this  court  should  be  of  opinion 
that  the  action  was  maintainable.  In  Easter  term 
Kelly  obtained  a  rule,  according  to  the  leave  reserved, 
on  two  grounds. 

First,  That  there  was  no  valid  order  of  filiation,  lor 
disobedience  to  which  the  defendant  could  commit 
the  plaintiff  to  gaol. 

Secondly,  That  the  commitment  was  illegal,  for  not 
reciting  that  proof  on  oath  had  been  given  before  the 
defendant  of  the  original  order,  or  of  the  other  matters 
requisite  to  confer  jurisdiction  on  the  magistrates  to 
Vommit,  pursuant  to  49  Geo.  3.  c.  88.  Bayley  B.  ob- 
serving that  the  magistrates  made  what  at  the  time 
they  conceived  to  be  duplicate  originals,  and  that  the 
order  on  the  mother  to  pay  1*.  6d.  a-week  while  the 
child  was  chargeable,  and  Is.  a-week  only  if  she  did 
not  nurse  it,  was  clearly  a  mistake. 

B.  Andrews  showed  cause  in  this  term.  The  case 
depends  on  18  Eliz.  c.  3.  s.  £.,  and  48  Geo.  3-  o.  88. 
s.  3.  The  18  Eliz.  so  far  from  requiring  that  original 
orders  of  filiation  should  be  served  on  the  party 
charged  by  the  magistrates,  merely  prescribes  that  they 
shall  give  him  notice  of  the  order.  All  that  the  de- 
fendant could  inquire  into  before  making  the  commit- 


in  the  Third  Year  op  WILLIAM  IV* 


887 


ment,  under  49  Geo.  3.,  would  be,  whether  there  had 
been  a  complaint  by  the  parish  officers,  notice  to  the 
party  of  an  order  of  filiation  to  pay  money,  a  demand 
of  that  money  from  the  reputed  father,  and  a  refusal 
by  him  to  pay. 

The  order  received  from  the  magistrates  by  the 
parish  officer  and  produced  by  him,  was  correct,  and 
had  never  been  set  aside.  He  was  entitled  to  the  cus- 
tody of  it,  for  if  the  reputed  father  had  it,  he  might, 
by  refusing  to  produce  it,  render  it  difficult  to  proceed 
against  the  mother.  A  correct  notice  of  the  order  was 
given  to  the  father  on  the  ISth  February.  That  was 
all  he  was  entitled  to  by  18  Eliz,  (a),  and  cured  the 
incorrectness  of  what  has  been  called  the  duplicate 
original  delivered  to  him  in  the  first  instance.  The 
plaintiff  might  have  appealed  to  the  sessions  next  after 
1st  February ;  Rex  v.  Justices  of  Kent  (b),  Rex  v. 
ThachceU  (c).  But  taking  the  orderdelivered  to  the 
plaintiff  to  be  incorrect,  the  defendant  might  have 
made  another  on  the  18th  February,  as  it  appears 
from  many  cases  that  a  magistrate  is  not  precluded 
by  the  delivery  of  an  erroneous  conviction  from  setting 
up  a  correct  one.  Thus  where  the  copy  of  a  convic- 
tion delivered  by  the  magistrates'  clerk  contained  a 
mistake  in  the  informer's  name,  it  was  held,  that  a  con- 
viction with  the  name  of  the  real  informer  might  be 
returned  to  sessions,  Rex  v.  Allen  (d) :  so  where  a  mis- 
take  occurred  in  a  conjmitment  operating  as  a  con- 
viction, Massey  v.  Johnson  (e). 

The  objection  to  the  commitment  is,  that  it  does  not 
state  upon  oath,  according  to  49  6. 3.,  that  the  order  of 
filiation  was  made.  But  it  states  that  an  order  had  been 
made,  and  that  proof  was  given  on  oath,  that  the  sum 

(a)  See  the  form  of  information,  1  Burn's  Justice,  by  Chitty,  390. 

(b)  8  B.  &  Cr.  639.  (c)  4  B.  &  Cr.  6t. 
(d)  15  East,  S3&  («)  1*  Ea»«,  .<>?. 

3h2 


1883. 


W  ILK INS 

Waiqht. 


828  CASES  in  TRINITY  TERM 

4883.       thereby  ordered  to  be  paid,  treating  the  order  as  valid, 
N**pv***/      had  been  demanded,  and  that  payment  had  not  been 
fl^IK8     made.    Taking  then  what  is  there  recited  to  be  true, 
Wright,      the  magistrate  not  only  had  power  to  commit,  but  was 
required  by  49  Geo.  3.  to  do  so,  and  shows  that  he  had 
such  power.    But  if  he  had  jurisdiction,  it  might  be 
shown  by  parol  evidence,  without  setting  it  out  on  the 
face  of  the  commitment  (a).     In  2  Hawkins,  ch.  16. 
8. 17.  it  is  said,  that  in  treason  it  is  safe  to  set  forth 
the  party  to  be  charged  on  oath,  but  it  is  not  necessary. 
It  must  be  kept  in  mind  that  a  good  and  valid  order 
existed,  and  that  if  the  plaintiff  was  originally  misled 
by  the  supposed  copy,  the  magistrates  cured  the  mis- 
take by  sending  the  correct  one. 

Kelly  and  Gunning  contrsL  The  fallacy  lies  in  as- 
suming that  the  order  which  the  parish  officers  gave  in 
evidence  for  the  defendant  was  the  original  order  which 
the  magistrates  made  and  intended  to  make.  But,  in 
fact,  two  complete  and  perfect  orders  were  made,  dif- 
fering in  terms.  It  is  unnecessary  to  consider  whether 
or  not  a  magistrate  may  rectify  a  mistake  by  completing 
and  perfecting  a  proceeding,  for  no  fact  here  appears, 
proving  any  animus  to  correct  the  mistake.  Is  the  or- 
der kept  by  the  parish  officer  of  itself  complete,  entitling 
the  magistrate  to  make  out  a  warrant  of  commitment? 
Both  are  duplicate  originals,  constituting  eithejr  two 

• 

orders,  or  together  forming  one.  First,  did  the  two 
form  one  order  ?  If  they  did,  the  whole  must  be  void ; 
for  if  an  instrument  consists  of  two  parts  deriving  its 
obligation  from  its  contents,  #and  one  differs  from  the 
other,  the  whole  is  repugnant.  A  contract  by  a  broker 
should  be  made  by  his  entering  it  in  his  book  and 
signing  it  according  to  the  custom;  but  where  he 
neglected  to  sign  such  an  entry,  and  the  contract  con* 

•  (a)  1  Barn's  Justice,  760,  Chittj's  edit. 
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sisted  of  two  parts,  one  delivered  to  the  vendor  and  the 

other  to  the  purchaser,  and  differing  ill  a  material 

i  >    ,     • 

particular,  it  was  held  that  no  valid  confrabt  existed ; 
Grant  v.  Fletcher  (a).  '  "  r 

[Bayley  B.  There  it  was  essential  to  have  two 
bought  and  sold  notes ;  for  as  there  was  nb  entry  in 
the  book  signed  by  the  broker,  the  two  notes  made  but 
one  contract.] 

There  was  no  more  necessity  there  than  in  this  case 
that  two  papers  should  be  made  out ;  and  if  the  magis- 
trates! instead  of  making  duplicate  orders,  had  made  in 
their  book  a  complete  order,  and  had  kept  it  there, 
that  would  have  been  good. 

Secondly,  Taking  these  instruments  as  distinct,  it 
cannot  be  denied  that  either,  if  made  alone  or  made 
separately,  would  have  been  binding.  Now  as  the  ma- 
gistrates had  jurisdiction  to  make  the  order  that  the 
mother  should  pay  the  weekly  maintenance,  Rex  v. 
Taylor  (6),  Rex  v.  Willy  (c),  the  defendant  might 
have  committed  either  her  or  the  plaintiff  to  gaol  for 
non-compliance  with  the  directions  respectively  ap- 
plicable to  them.  The  woman  had  power  to  appeal, 
and  by  that  means  only  could  the  order  be  got  rid  of. 
The  magistrates  did  not  make  two  orders  at  the  same 
time,  one  on  the  father,  the  other  on  the  mother,  for  it 
was  admitted  that  they  only  intended  to  make  one 
order  on  both. 

It  is  assumed  that  the  order  produced  by  the  parish 
officer  was  the  original  binding  one,  viz.  that  which 
was  made  first;  but  there  is  no  evidence  which  was 
that  original  order,  which,  when  completed,  the  ma- 
gistrates could  not  replace  by  another.  Parol  evidence 
cannot  be  admitted  to  avoid  a  written  order  legal  on 
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(?)  lBott.  490. 


(b)  3  Burr.  1679. 
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WlLKINS 
V. 

Weight. 


the  face  of  it.  It  was  for  the  defendant  to  show  that 
when  the  magistrates  made  the  order  which  he  pro- 
duced, the;  had  power  to  make  it,  and  that  it  was  the 
first  they  made,  or  non  constat  that  that  delivered  to 
the  plaintiff  was  that  which  they  made  before  they 
were  functi  officio.  If  so,  its  legal  effect  would  not  be 
determined  by  the  delivery  of  it  to  any  person's  cus- 
tody. 

Secondly,  The  warrant  of  commitment  is  bad  at 
common  law  for  not  distinctly  showing  that  the  magis- 
trate had  power  to  commit,  by  stating  that  there  was 
proof  before  him  on  oath  of  the  original  order.  Con- 
sistently with  this  order  the  original  may  have  been 
produced  without  oath  that  it  was  the  correct  order. 
Rex  v.  Childers  (a)  and  Regina  v.  Weste*  (6)  show 
that  nothing  will  be  inferred  to  give  the  justices  juris- 
diction, The  indemnities  given  in  some  cases  to  offi- 
cers of  justice  by  24  Geo.  3.  c»  44.  show  that  it  was 
necessary  to  protect  them  from  the  consequences  of 
acting  under  a  commitment  invalid  on  the  face  of  it. 

Bayley  B. — The  first  point  creates  no  difficulty  in 
my  mind.  Looking  at  the  Stat.  18  Eliz.  c.  19.  as  in- 
tended for  the  relief  of  the  parish,  and  the  punishment 
of  the  putative  father,  the  order  is  to  be  directed  to 
neither  parent,  but  to  the  overseers  of  the  parish 
which  is  to  be  relieved.  The  latter  persons  are  the 
natural  depositaries  of  the  order,  as  they  are  to  see  it 
enforced  against  the  putative  father,  who  might  other- 
wise take  measures  to  prevent  its  being  used  against 
himself.  My  brothers  agree  with  me,  that  notwith- 
standing the  delivery  of  the  incorrect  order  to  the  pu- 
tative father,  as  notice  to  him  of  the  terms  of  the  effec- 
tive order,  the  correct  one  delivered  to  the  parish  officer 
is  to  be  looked  on  as  containing  the  true  matter,  and  as 


(a)  1  Barnard.  326. 


(b)  1  Salk.  122 ;  1  Ld.  ftajm.  1197. 
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the  original  and  binding  one.  The  two  orders  do  not 
constitute  two  instruments  equally  binding ;  but  that  in 
the  hands  of  the  parish  officer  is  the  true  order  made, 
with  which  the  plaintiff  was  bound  td  comply.  As  that 
was  right,  the  mistake  in  the  notice  delivered  to  the 
putative  father  was  cured  by  delivering  him  a  copy  of 
the  correct  order  on  ISth  February;  from  which 
time  he  would  be  bound  to  look  on  that  as  the  true 
order,  and  might  be  imprisoned  for  not  obeying  it 
This  case  does  not  resemble  that  of  Grant  v.  Fletcher, 
for  there,  by  the  broker's  signature  in  his  book,  there 
might  be  one  entire  contract ;  but  if  there  was  not,  a 
bought  and  sold  note  was  requisite,  to  show  the  con- 
tract ;  and  if  two  corresponding  notes  cannot  be  had, 
no  entire  contract  is  made  out.  Upon  the  second 
point,  as  at  present  advised,  I  think  the  warrant  was  a 
commitment  not  for  future  trial,  but  in  execution.  It 
should  therefore,  I  think,  show  on  the  face  of  it,  that 
the  magistrate  possessed  the  jurisdiction  he  takes  on 
him  to  exercise.  That  depends  on  the  words  of  the 
act  48  Geo.  3.,  which  does  not  confine  the  jurisdiction 
of  magistrates  to  the  county  where  the  original  order 
was  made. 


1833. 

WlLKIMS 

Waiovrw 


By  direction  of  the  court  cause  was  again  shown  on 
the  second  point,  and  re-argued  in  Michaelmas  term  by 

B.  Andrews  for  the  defendant.  Ex  parte  Addis  (a) 
shows  that  as  the  original  order  of  filiation  was  not  ap- 
pealed against  at  the  next  sessions,  the  magistrate  was 
bound  to  proceed  under  49  Geo.  3.  a  68.  s.  3.,  by  com- 
mitment for  three  months  in  case  of  non-payment.  It 
was  not  necessary  to  recite  the  title  of  that  statute  in 
the  warrant  of  commitment,  though  in  execution,  Rex 
v.  Harpur  (6) ;  or  to  state  the  offence  with  the  same 


(a)  7  B.  &  Cr.  87. 


(6)  1D.&R,  m, 


Wile  ins 
v. 
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1883.  precision  as  in  a  conviction ;  but  enough  should  appear 
to  show  an  authority  to  imprison,  per  Best,  C.J.  Wicket 
v.  Clutterbuck  (q).  In  Rex  v.  Rogers  (fil)  a  warrant  of 
Wrioht.  commitment  in  execution  recited  that  the  party  had 
been  convicted  in  a  penalty,  but  omitted  to  state  how 
it  was  to  be  distributed  and  to  whom  to  be  paid;  the 
court  held  it  good  notwithstanding,  saying  they  were 
bound  to  presume  that  there  was  a  good  conviction 
before  commitment,  and  that  there  was  no  distinction 
which  authorized  them  to  look  at  the  warrant  of  commit* 
ment  with  the  same  strictness  as  a  conviction.  So  here 
the  court  will  presume  a  proper  order  to  have  preceded 
the  warrant  of  commitment.  Nor  need  it  appear  on 
the  face  of  the  warrant  that  the  money  was  not  paid, 
or  no  cause  shown.  Rex  v.  York  and  Another  (c).  He 
also  cited  Rex  v.  Helps  (dy 

Kelly  contrst.  The  warrant  of  commitment  Bhows 
no  jurisdiction  in  the  magistrate  empowering  him  to 
order  plaintiff  to  be  apprehended.  Besides,  under  the 
statute  49  Oeo.  3.  three  things  were  requisite  before 
the  issuing  it:  first,  an  order  of  filiation  verified  on 
oath ;  secondly,  proof  that  the  money  was  due  and 
unpaid ;  thirdly,  a  demand  thereof  and  refusal  to  pay, 
without  good  cause  shown  for  such  refusal.  [Bay- 
ley  B.  If  the  plaintiff  does  not  put  the  order  in  issue 
before  the  magistrates,  should  it  not  be  taken  for 
granted  ?]  If  so,  it  is  bad  as  a  warrant  of  commitment, 
for  it  was  imperative  on  the  magistrate  to  state  therm 
that  no  cause  was  shown  by  the  plaintiff  against  the 
payment,  and  that  he  had  failed  to  comply  with  the 
order.  The  magistrate  may  disbelieve  the  oath, 
and  therefore  should  find  the  guilt  of  the  party,  Rex 
v.  Rhodes  (e),  Rex  v.  Cooper  (/).    But  it  does  not  ap- 

(a)  2  Ding.  491, *.     See  5  Burr.  2686.  (6)  1  D.&  R.  158. 

(c)  5  Burr.  2684.  (<*)  3  M.  &  S.  SSI. 

(«)  4  T.  R.  220.  (f)  6  T.  R.  509. 


in  the  Third  Year  op  WILLIAM  IV. 


833 


pear  distinctly  that  the  commitment  \f  as  made  on  proof 
"on  oath"  of  the  order  as  required  by'  40  Geo.  3. 
Could  intendment  of  the  oath  be  admitted  to  supply 
this  requisite  in  a  conviction,  Ex  parte  AUbidge  (a) 
would  have  been  otherwise  decided.  Rex  v.  CordtU{b) 
is  also  in  point.  He  also  cited  Dr.  Groeneetfa  case  (c) 
and  Wickes  v.  Clutterbuck  (d).  The  facts  should  have 
been  so  stated  that  the  court  may  see  that  the  com- 
mitment took  place  agreeably  to  justice,  whereas  it  is 
quite  consistent  with  the  defendant  having  shoXvn  a 
sufficient  answer  to  the  charge.  The  forms  in  Burn's 
Justice  are  departed  from. 


1883. 


WlLKINS 

WaiaHT. 


BayleyB. — The  question  left  undecided  in  this  case 
turned  on  the  validity  of  the  warrant  of  commitment 
granted  against  the  plaintiff  for  not  obeying  an  order  of 
bastardy,  which  directed  him  to  be  committed  for  three 
months,  unless  in  the  meantime  he  paid  a  sum  of  15*. 
It  was  therefore,  in  substance,  not  a  warrant  of  com- 
mitment merelyf  but  a  conviction  of  the  party;  so  that 
it  was  necessary  to  show  on  the  face  of  it  that  the  ma* 
gistrate  bad  jurisdiction  on  the  subject,  that  he  did 
convict  the  party,  and  that  he  had  grounds  for  that 
conviction.  The  stat.  49  Geo.  3.  c.  68.  s.  .3.  provides, 
that  as  far  as  any  order  of  bastardy  to  be  made  by  two 
justices  is  concerned,  it  shall  be  made  on  the  complaint 
of  one  of  the  overseers  of  the  parish  where  the  child 
has  been,  or  is  likely  to  become  chargeable ;  and  that  if 
the  party  refuses  to  pay  the  money,  another  complaint 
shall  be  made  to  a  justice  of  the  order  having  been 
made,  and  of  the  refusal  of  the  party  to  obey  it,  and 
that  then  it  should  be  competent  to  such  justice  to  issue 
his  warrant  that  the  party  should  be  brought  before 


(«)  f  B.  &  Cu  600. 
(c)  Ld.  Raym.  SIS. 


(ft)  4  Burr.  S08l< 
(d)  %  Biog>  491. 
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htm  or  some  other  justice  of  peace,  to  answer  the 
matter  of  the  said  complaint.  That  is  the  purpose  for 
which  the  party  is  to  be  brought  before  the  second 
magistrate;  then  if  the  party  does  not  pay  the  money, 
or  show  sufficient  cause  for  not  so  doing,  he  may  be 
committed,  as  was  here  done.  The  object  of  bringing 
the  party  before  the  magistrates  is,  that  he  may  an- 
swer the  complaint.  He  ought  therefore  to  be 
apprised  of  its  nature,  and  that  it  is  made  by  one  of 
the  overseers,  and  ought  to  be  put  on  his  defence  to  it 
I  think  also  that  there  should  be  an  adjudication 
by  the  magistrate  upon  that  complaint.  In  this '  case 
the  warraht  of  commitment  stated,  that  whereas  W. 
Wilkin*  was  this  day  brought  before  me,  J.  fVrigkt, 
for  not  having  performed  the  requisition  of  an  order 
of  bastardy  made  under  the  hands  and  seals  of  two 
justices  for  the  said  county  upon  the  8th  of  November 
1885,  for  the  maintenance  of  a  male  bastard  child. 
Now  in  this  form  it  does  not  appear  that  this  order 
of  the  two  justices  had  been  confirmed  at  sessions,  or 
had  remained  unappealed  from.  Nor  does  it  appear 
on  whose  complaint  to  the  justices  it  was  made,  whe- 
ther by  the  overseer  or  not;  nor  that  it  was  an  order 
on  the  party,  as  far  as  I  have  hitherto  read;  and 
it  does  not  appear  what  this  complaint  was,  further 
than  that  of  a  general  allegation  of  not  obeying  an 
order  of  justices.  It  then  goes  on  thus: — "  And 
whereas  it  appears  to  me  that  the  said  W.  Wilkin*  has 
had  notice  of  the  said  order,  and  one  of  the  overseers 
has  made  oath  that  the  said  sums  have  been  de- 
manded* and  that  he  has  refused  payment  of  the  same; 
these  are  therefore  to  require  you  to  take  the  said  W+ 
WWdm  to  the  house  of  correction,  there  to  remain  for 
the  space  of  three  months,  until  the  sum  of  15*.  has 
been  paid  and  discharged  by  him,  or  he  is  discharged 
by  due  course  of  law*"    Now,  the  language  of  this 
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commitment  does  not  state,  from  first  to  last,  that  he 
-was  called  on  to  answer  the  charge;  nor  does  it  show 
any  adjudication  on  the  part  of  the  magistrate  con- 
victing him  of  the  offence,  nor  of  the  matter  which 
was  the  subject  of  the  complaint,  nor  any  abjudication 
of  non-payment,  or  that  sufficient  cause  was  not  shown 
to  the  contrary,  but  that  on  proof  of  the  non-payment, 
of  demand,  and  refusal,  the  magistrate  committed  him. 
Now,  as  it  seems  to  me,  it  was  the  duty  of  the  magis- 
trate to  set  forth  in  the  commitment  what  the  party 
was  called  on  to  answer,  as  well  as  the  nature  of  the 
original  complaint;  and  that  after  hearing  evidence  in 
support  of  the  complaint,  he  should  have  given  the 
party  an  opportunity    of  answering  it;  and   should 
have  adjudicated  upon  that  answer,  if  any  was  given. 
On  these  grounds,  viz.  that  the  warrant  did  not  set 
forth  any  complaint,  and  does  not  impfy  that  the  party 
was  called  on  to  answer  such  complaint,  or  show  that 
he  was  asked  whether  he  had  any  sufficient  cause  to 
show  against  the  complaint,  but  chiefly  beoaose  the 
complaint  of  the  overseer  is  not  set  out,  I   am  of 
opinion  that  the  warrant  of  commitment  is  bad,  and 
that  the  verdict  ought,  therefore,  to  be  entered  for  the 
plaintiff. 


1833. 


Vaughan  B. — As  I  view  the  questions  which  have 
been  argued  upon  the  rule  granted  for  setting  aside 
the  nonsuit  and  entering  a  verdict  for  the  plaintiff  in  a 
different  light  from  my  learned  brothers,  (althoflgh 
ultimately  arriving  at  the  same  conclusion,)  I  will  state 
the  grounds  of  my  opinion.  I  do  not  hesitate  to  avow 
that  I  have  struggled  hard  to  support  this  commitment, 
anxious  to  prevent  justice  from  being  entangled  in  a 
net  of  form,  and  to  extend  that  protection  to  magis- 
trates to  which  they  are  entitled,  when  acting  from  the 
purest  motives  in  the  zealous  discharge  of  their  public 
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1833.  duty.  At  the  same  tune  I  am  alive  to  the  necessity  of 
watching  with  jealousy  the  execution  of  the  powers 
confided  to  them  in  these  summary  convictions,  which 
Weight.  jt  mug|  ^e  eooceded  are  derogatory  to  the  liberty  of 
the  subject:  and  all  powers  given  in  restraint  of  liberty 
must  be  strictly  pursued  (*). 

This  was  an  action  of  trespass  and  false  imprison- 
ment brought  against  the  defendant,  a  magistrate  of 
the  county  of  Norfolk,  who  pleaded  the  general  issue 
and  gave  his  justification  in  evidence.  The  cause  was 
tried  before  me  at  Norwich  at  the  last  spring  assizes, 
when  I  directed  a  nonsuit,  giving  the  plaintiff  liberty 
to  move  to  set  it  aside,  and  enter  a  verdict  for  51.,  being 
the  amount  of  the  damages  assessed  by  a  special  jury, 
-in  case  the  court  should  be  of  opinion  that  the  action 
could  be  maintained. 

The  plaintiff  insisted  that  he  had  been  unlawfully 
committed  to  prison  by  the  defendant  for  disobeying 
an  order  of  filiation  made  upon  him  by  two  justices; 
that  the  order*  delivered  to  hiin,  and  which  he  pro- 
duced upon  the  trial,  was  defective  and  void,  the  ope- 
rative part  of  it  being  by  mistake  made  upon  the  mother, 
"  Sarah  Aldis?  who  was  ordered  to  pay  &c,  instead 
of  the  plaintiff,  who  was  adjudged  to  be  the  putative 
father.  On  the  part  of  the  defendant  it  appeared,  that 
when  the  child  was  filiated  two  orders  were  made,  one 
delivered  to  the  overseer,  and  the  other  to  the  puta- 
tive father:  that  the  one  delivered  to  the  overseer  was 
perfectly  correct,  but  that  in  the  other,  delivered  to  the 
plaintiff,  the  name  of  the  mother  was  inserted  by  mis- 
take. A  correct  copy  of  the  order  was  afterwards, 
and  before  the  warrant  granted  for  his  apprehension, 
delivered  to  the  plaintiff,  and  the  money  due  upon  it 
regularly  demanded,  which  the  plaintiff  refused  to.  pay. 

This  was  the  only  objection  relied  upon  at  nisi  prius, 

(a)  Pct  Car.  Buncos  ewe,  1  Salk.  349. 
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and  I  overruled  it ;  being  of  opinion  that  as  the  order 
delivered  to  the  overseer  was  admitted  to  be  correct, 
that  was  sufficient. 

Before  the  cause  was  concluded  another  objection 
was  taken,  viz.  that  it  did  not  appear  upon  the  face  of 
the  commitment  that  the  order  of  filiation  was  verified 
on  oath  before  the  committing  magistrate ;  and  this 
question  I  reserved  also,  without  hearing  any  argument 
upon  it. 

The  information,  order,  and  warrant  of  commitment, 
were  all  in  evidence  upon  the  trial.  It  was  further 
proved  on  the  part  of  the  defendant,  that  the  plaintiff 
was  called  upon,  when  brought  before  him,  to  show 
why  he  did  not  pay  the  money  which  had  been  de- 
manded of  him;  to  which  he  answered,  "  it  was  a  bad 
order,  and  he  should  not  pay;"  upon  which  he  was 
told  that  he  must  be  committed  to  prison ;  whereupon 
the  warrant  of  commitment  was  made  out,  upon  the 
validity  of  which  the  question  arises. 

The  objection  founded  on  the  invalidity  of  the  ori- 
ginal order  of  filiation  being  that  on  which  the  defend- 
ant mainly  relied  at  nisi  prius,  and  having  been  disposed 
of  in  favour  of  the  defendant  when  last  brought  under 
the  consideration  of  the  court,  the  only  question  now 
remaining  is  upon  the  legality  of  the  warrant  of  com- 
mitment. 

In  considering  the  legality  of  this  commitment,  it 

should  be  remembered  that  this  is  a  commitment  in 
^execution,  and  commitments  in  execution  are  construed 
more  strictly  than  commitments  for  safe  custody ;  Rex 
v.  G  our  lay  (a).  It  is  of  a  criminal  nature,  and  was  so 
held  in  The  King  v.  Archer  (b)  and  The  King  v. 
Bowen  (c),  where  the  mutiny  act  having  exempted  a 
soldier  in  actual  service  from  arrest  for  other  than  some 
criminal  matter,  was  held  not  to  extend  to  a  commit- 
ment for  disobeying  an  order  of  bastardy,  which  was 

(a)  7  B.  &  C.  672  .  (6)  2  T.  R.  274.  (c)  5  T.  K.  158. 
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1838.  construed  altogether  as  a  criminal  process.  Besides, 
this  commitment  is  in  effect  a  conviction,  and  operates 
as  such.  Indeed  it  is  the  only  conviction  necessary, 
and  is  therefore  subject  to  the  rules  by  which  the 
validity  of  convictions  are  tried.  Let  us  therefore 
examine  it  by  these  tests. 

First,  it  is  essential  to  the  legality  of  a  conviction 
that  the  jurisdiction  of  the  magistrate  should  appear 
upon  the  face  of  it. 

Secondly,  the  offence  must  be  sufficiently  described. 
Thirdly,  the  defendant  must  be  called  upon  for  his 
defence:  and, 

Lastly,  it  must  appear  that  he  was  adjudged  guilty, 
and  upon  such  adjudication  was  committed  for  punish- 
ment, pursuant  to  the  terms  of  the  act  of  parliament 
upon  which  the  conviction  proceeded. 

It  is  not  necessary  that  the  conviction  should  be 
drawn  in  any  precise  form,  but  the  matters  must  appear 
with  reasonable  certainty.  Do  they  so  appear  upon 
the  face  of  this  commitment? 

The  answer  to  these  questions  depends  upon  the 
true  construction  of  the  stat.  49  Geo.  3.  c.  68.  s,  3* 

First,  as  to  the  jurisdiction  of  the  magistrate*  It  was 
objected  on  the  trial,  and  has  since  been  argued  before 
us,  that  in  order  to  give  the  magistrate  jurisdiction,  h 
must  appear  on  the  commitment  that  the  original  order 
of  filiation  was  verified  on  oath  before  the  committing 
magistrate:  but  I  do  not  so  read  the  statute.  We 
must  be  carefiil  to  distinguish  between  the  duty  re- 
quired of  the  justice  granting  the  warrant  to  apprehend 
the  putative  father,  and  the  duty  required  of  the  jus- 
tice granting  the  warrant  to  commit  him.  These  several 
duties  may  be  performed  by  different  justices.  The 
statute  does  not  require  the  order  of  filiation  to  be 
verified  on  oath  before  the  committing  magistrate.  It 
directs  any  justice,  on  complaint  of  the  overseer,  and 
upon  proof  on  oath  of  the  order  for  payment  &c,  to 


in  the  Third  Year  of  WILLIAM  IV.  899 

issue  his  warrant  to  apprehend  the  reputed  father,  and       1833. 
to  bring  him  before  such  justice,  or  any  other  justice,      v*^^Jf 
to  answer  such  complaint;  and  if  he  shall  not  pay  such  9s 

sum  as  shall  appear  to  the  said  justice,  before  whom  he  Wright. 
shall  be  brought,  to  be  due  and  unpaid,  or  shall  not 
show  to  such  justice  some  reasonable  and  sufficient 
cause  for  not  so  doing,  it  shall  be  lawful  to  commit  him 
&c.  for  three  months'  imprisonment.  It  is  clear,  there- 
fore, that  the  statute  does  not  require  the  verification 
on  oath  of  the  original  order  before  the  magistrate  who 
is  to  commit,  and  it  may  be  (as  the  fact  was  in  this 
case)  that  the  committing  magistrate  was  one  of  the 
justices  making  the  original  order,  and  might  take  ju- 
dicial cognisance  of  his  own  hand  and  seal.  This  ob- 
jection therefore,  in  my  humble  judgment,  fails. 

But  other  objections  have  been  taken  in  the  coarse 
of  the  argument,  which  were  neither  insisted  upon  at 
nisi  prius,  nor  even  mentioned  when  the  rule  was  ob- 
tained.     And  it  has  been  insisted  that,  consistently 
with  the  terms  of  this  commitment,  the  demand  and 
refusal  to  pay  the  money  alleged  to  be  due  upon  the 
order  might  have  been  made  at  some  by-gone  and  ante- 
cedent period  when  the  defendant  was  not  present,  the 
language  of  the  order  of  commitment  being,  "  whereas 
it  hat  A  appeared,"  &c.  &c,  in  the  past  tense.    I  grant 
it  was  formerly  required  that  a  conviction  should  state 
all  the  judicial  proceedings  in  the  present  tense ;  Rex 
▼.  Roberts  (a) ;  but  more  modern  decisions  have  relaxed 
that  rule ;  Rex  v.  Hall(b).    We  are  to  look  at  the  plain 
import  of  the  words,  without  drawing  any  strained  in- 
ferences ;  the  rule  being  as  recognized  by  Lord  Ellen- 
borough,  in  Rex  v.  Hazell(c),  that  the  court  will  intend 
nothing  in  favour  of  convictions,  and  nothing  against 
them.    In  The  King  v.  Chandler  (d),  which  was  a  con- 

(u)  l  Str.  638.  Lord  Ray m.  736.  (*)  1  T.  R.  S20. 

(c)  IS  East,  141.  (<*)  Lord  Bftjm.  581, 
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viction  for  deer  stealing,  l^rAHoil  C.J,  thus  expresses 
himself: — "  In  these  convictions  by  justices  in  a  sum- 
mary way,  where  the  ancient  course  of  proceeding  by 
WmcHT.  indictment  and  trial  by  jury  is  dispensed  with,  the 
court  may  more  easily  dispense  with  forms;  and  it  is 
sufficient  for  the  justices,  in  the  description  of  the 
offence,  to  pursue  the  words  of  the  statute;  and  they 
are  not  confined  to  the  legal  forms  requisite  in  indict- 
ments for  offences  by  the  common  law.  All  that  is 
necessary  in  these  cases  of  new  offences,  made  by  new 
statutes  and  in  new  summary  methods  of  conviction  by 
them,  is  to  show  such  a  fact  as  is  within  the  descrip- 
tion of  the  statute,  and  to  describe  it  as  the  statute 
wills."  Mr.  Justine  Buller  recognizes  the  same  doctrine 
in  Rex  v.  Green  (a),  wherein  he  observes,  "  The 
court,  in  considering  convictions,  is  always  strict  in  two 
or  three  points.  1st,  That  a  jurisdiction  is  shown  by 
the  convicting  magistrate :  Sdly,  That  the  party  has 
been  summoned :  and,  3dly,  That  the  case  has  been 
duly  made  out  in  evidence.  But  the  court  has  not 
been  strict  in  the  technical  words  of  them,  and  I  know 
of  no  case  which  says  that  summary  convictions  shall 
be  drawn  in  any  precise  form-"  (6) 

Upon  referring  to  the  language  of  the  warrant  of 
commitment,  I  confess  it  seems  to  me  that  the  juris- 
diction of  the  magistrate  and  the  offence  itself  are 
described  with  reasonable  and  sufficient  certainty.  The 
words  "And  whereas  H.  Ely  hath  made  oath  that  there 
is  now  due  and  owing  &c.  (see  p.  825),  which  W.  W.  hath 
refused  to  pay,"  in  the  ordinary  and  grammatical  con- 
struction of  them,  import  an  immediate  and  present,  and 
not  an  antecedent  or  by-gone  demand  of  the  arrears 
claimed  to  be  due  upon  the  order.  ,    , 

But  admitting  the  jurisdiction  of  the  magistrate  to  be 
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I  am  at  a  loss  to  discover  upon  the  face  of  the  commit*       183S> 
ment,  (or  I  would  rather  call  it  the  conyictiou,)  that  the 
defendant  was  ever  called  upon  for  his  defence,  or,  in 
other  words,  to  show  any  reasonable  or  sufficient  cause      Wripht. 
for  the  non-payment  of  the  sum  demanded.     I  consider 
this  step  as  preliminary,  and  necessarily  preliminary,  to 
the  adjudication  of  bis  guilt.  The  commitment  being  in 
fact  a  conviction,  ought  to  contain  a  succinct  narrative  of 
the  judicial  proceedings,  and  non  constat  that  the  de- 
fendant was  ever  caUed  upon  for  his  defence.    Bos- 
cawen,  in  his  Treatise  upon  Convictions,  observes,  in 
p.  62,  "  If  the  defendant  appears,  he  should  be  asked 
what  he  has  to  say  in  his  defence,  and  that  defence, 
(if  he  has  any,)  or  his  confession,  must  be  stated  in  the 
conviction."    I  therefore  think  the  warrant  of  commit- 
ment  is  defective  in  not  stating  these  particulars;  and 
the  defendant  having  omitted  to  draw  up  and  return 
to  the  justices  of  assize  a  formal  conviction,  which  I 
conceive  he  might  have  done,   and  which,  if  done, 
would  have  protected  him ;  and  there  being  no  other 
conviction  than  the  warrant  of  commitment,   I  feel 
myself  reluctantly  constrained,  for  the  reasons  I  have 
stated,  to  pronounce  it  erroneous.    I  consider  it  as  a 
case  of  peculiar  hardship  upon  the  defendant,  because 
it  is  admitted  that  his  motive  cannot  be  impeached: 
and  the  law,  in  case  of  magistrates,  has  provided,  that 
if  there  be  a  good  conviction  it  will  be  a  defence.   And 
if  this  commitment  had  been  quashed  upon  a  return  to 
a  habeas  corpus,  no  action  of  trespass  could  have  been 
maintained,  but  an  action  on  the  case  only,  wherein  it 
must  have  been  proved  that  the  magistrate  acted  mali- 
ciously and  witnout  probable  cause,  or  the  plaintiff  could 
recover  only  twopence,  and  would  be  entitled  to  no 
costs  (a).    In  the  course  of  the  argument  it  was  insisted 
that  this  commitment  is  not  drawn  in  conformity  with 

(a)  43  Geo.  3.  c.  149. 
VOL.  Ill,  3  I 
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1833.  the  usual  printed  forms.  It  is  remarkable,  that  although 
the  statute  upon  which  this  convietion  proceeds  passed 
in  the  49  Geo.  3.,  and  a -new  edition  of  Burn's  Justice 
was  published  about  six  years  afterwards,  in  1815, 
no  notice  is  taken  in  that  edition  of  the  legislative  pro- 
visions of  this  act,  then  so  recently  passed,  and  the  - 
old  forms  of  conviction  were  reprinted.  In  the  editions 
of  1820  and  1825,  by  Sir  George  Cketwynd,  in  the 
still  later  edition  by  Mr.  Marriott,  and  in  the  recent 
one  of  Mr.  Chitty  in  1832,  the  forms  were  remodelled, 
and  an  averment  introduced  negativing  the  fact  of  any 
reasonable  or  sufficient  cause  being  shown  for  the  non- 
payment of  the  money,  pursuant  to  the  order. 

I  have  not  thought  it  necessary  to  comment  upon 
the  cases  cited  in  the  argument  of  Wilkes  v.  Clmtter- 
buck  (a),  and  Rogers  v.  Jones  (ft),  because  no  jurisdic- 
tion whatever  appeared  on  the  face  of  those  commit- 
ments. 

I  repeat  my  regret  that  I  find  myself  bound  to  con- 
cur with  my  brothers  in  opinion,  for  the  reasons  I 
have  stated,  that  the  rule  must  be  made  absolute* 

* 

Ba?l£Y  B.  also  added,  that  the  case  could  not  be 
brought  within  the  3  Geo.  4.  c.  23.  aa  it  could  not  be 
stated  that  the  party  appeared  and  pleaded* 

Bolland  B. — I  concur  with  all  that  has  fallen  from 
my  brother  Bayley.  It  must  appear  on  the  face  of  a 
conviction,  or  commitment  in  execution,  that  every 
thing  has  been  done  which  is  required  by  the  common 
or  statute  law,  unless  the  statute  gives  a  summary  form 
of  conviction.  With  regard  to  which,  I  confess  I 
regret  that  in  many  cases  the  legislature  has  frittered 
away  the  protection  which  the  subject  would  otherwise 
enjoy,  by  giving  to  a  summary  conviction  all  the  force 

(a)  10  B.  Moore,  63. 

(6)  Rjan  &  Moody,  129 ;  3  Bam.  &  Cr.  409.  ,       . 
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of  a  judgment.    The  statute  requires  i 
trate,  before  whom  the  party  is  called,  s 
tain  inquiries.      He  must  first  be  sati 
order  is  an  order  of  two  magistrates; 
order  has  been  confirmed  at  the  court  o 
sions,  where  such  an  order  becomes,  ii 
stance,  conclusive,  or  that  no  appeal  has 
against  the  order.     Now  it  appears  to  n 
place,  that  for  the  purpose  of  setting  up 

■ 

this  order,  it  should  have  appeared  to  h 
firmed  in  theeourt  of  quarter  sessions,  or 
unappealed  from.     With  respect  to  this 
perfectly  consistent  with  any  fact  in  the  < 
order  had  been  appealed  from  and  not  con 
next  requisite  of  the  statute  is,  that  the 
be  made  on  <the  complaint  of  one  of  the 
the  parish  charged  with  the  support  of 
child.     That  fact  does  not  appear  in  t 
goes  at  once  to  the  fact  that  the  money  h 
paid,  and  that  it  had  been  demanded, 
been  demanded  appears  on  the  face  of  thi 
but  only  by  way  of  recital,  which  recital 
to  what  has  taken  place  before  other  mag 
is  stated  that  the  man  was  brought  into  t 
fere  the  justice,  but  not  whether  any  thin 
wards  done  before  him,  or  what  answer  tfc 
gave.     For  aught  that  appears  he  might 
away  immediately*     It  does  not  appear  t 
called   on   to  make  any  defence.     The  < 
might  have  taken  place  after  the  magistral 
ceeded  wholly  on  what  appeared  and  was  si 
the  other  magistrate.    There  is  wanting  ii 
-;        the  main  ingredient,  namely,  that  the  mag 
■f        decided  the  case  called  upon   the  defend 
f        what  answer  he  had  to  make  to  the  demai 
defendant  had  been  so  called  on  he  might  1 
that  he  had  a  good  and  sufficient  reason  for 
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the  money.    I  am  of  opinion  that,  under  these  circum- 
stances, judgment  must  be  entered  for  the  plaintiff! 

Gurney  B. — I  fully  concur  with  the  rest  of  the 
Court.  It  was  necessary  that  this  commitment  should 
show  that  the  party  charged  was  called  on  for  his  de- 
fence, and  should  state  what  appeared  to  him  to  be 
due.  It  does  not  state  this,  nor  why  the  money  was 
not  paid,  nor  whether  the  sum  was  reasonable,  nor 
whether  there  was  any  sufficient  reason  why  it  should 
not  be  paid. 

Judgment  for  the  plaintiff. 


Brooks  against  Blanshard. 


Biiooi 


appointed  to  superintend  a  certain  railway,  called  the 
Clarence  railway,  for  and  on  the  behalf  of  the  com- 
pany of  proprietors  of  the  said  railway,  and  as  such 
had  superintended  the  said  railway  with  great  skill,  dili-  BLiMSH' 
gence,  and  integrity,  during  the  whole  time  that  the  plain- 
tiff had  such  superintendence;  and  before,  and  at  the 
time  of  the  composing  and  publishing  of  the  said  false, 
scandalous,  malicious,  and  defamatory  libel  therein- 
after mentioned,  there  had  been  and  still  were  certain 
commissioners,  called  the  commissioners  for  the  im- 
provement of  the  river  Wear,  and  the  port  and  haven 
of  Sunderland,  &c.;  and  that  the  said  commissioners, 
before  &c.  the  composing  and  publishing  of  the  said 
false  &c.  libel,  by  public  advertisements  and  other- 
wise, called  for  and  required  a  person,  for  great  gain 
and  profit,  to  act  as  civil  engineer  to  the  said  commis- 
sioners, in  their  said  improvement  of  the  river  Wear 
&c- :  that  the  plaintiff,  before  and  at  the  time  of  the 
composing  and  publishing  the  said  false  *&c.  libel 
thereinafter  mentioned,  was  and  still  is  a  fit,  proper, 
and  competent  person  to  perform  the  duties  of  civil 
engineer  to  the  said  commissioners,  for  the  purposes 
aforesaid :  that  before  and  at  the  time  of  the  compos- 
ing and  publishing  the  false  ifce.  libel  thereinafter 
mentioned,  the  plaintiff  applied  to  the  said  commis- 
sioners to  be  elected  and  appointed  to  the  said  office 
of  civil  engineer,  and  thereupon  the  plaintiff  received 
several  promises  from  several  of  the  said  commis- 
sioners, and  particularly  from  one  W.  Feathertton- 
haugh,  one  of  the  said  commissioners,  of  support  and 
assistance  for  and  towards  the  election  and  appoint- 
ment of  the  plaintiff  to  the  said  office  of  civil  engineer ; 
yet  the  defendant,  well  knowing  the  premises,  but  con- 
triving &c.  to  Injure  the  plaintifF  in  his  credit  and  re- 
putation, and  also  in  his  said  profession  and  business 
of  civil  engineer  as  aforesaid,  and  to  cause  it  to  be  sils> 
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pected  and  believed  by  tbe  said  commissioners  tbet  the 
plaintiff  bad  conducted  himself  dishonestly,  injudici- 
ously, ignorantly,  unskilfully,  and  improperly,  as  a  diil 
engineer,  in   bis  (the    plaintiff's)  superintendence  as 
suoh  of  tbe  Clarence  railway  aforesaid,  and  to  cause 
it  to  be  suspected  and  believed  by  tbe  said  commii- 
sieaers  that  tbe  plaintiff  was  incompetent  and  unfit  to 
perform  tbe  duties  of  civil  engineer  to  the  said  commis- 
sioners &c,  and  that  the  plaintiff  was  not  a  proper 
person  to  be  elected  and  appointed  such  civil  engineer 
as  aforesaid,  and  to  cause  and  induce  the  said  commis- 
sioners to  refuse  to  elect  and  appoint  the  plaintiff  such 
civil  engineer  as  aforesaid,  and  to  vex,  harass,  oppress, 
impoverish,  and  wholly  ruin  the  plaintiff,  heretofore, 
to  wit,  on  &c.,  at  &c,    wrongfully,  maliciously,  and 
injuriously    composed,    wrote,    and     published,    and 
caused  to  be  composed,  written,  and  published,  a  cer- 
tain false,  scandalous,  malicious,  and  defamatory  libel, 
of  and  concerning  the  plaintiff,  in  the  way  of  and  in 
respect  to  his  said  profession  and  business  of  civil  en- 
gineer to  the  said  Clarence  railway,  in  tbe  form  of, 
and  as  a  letter  addressed  to  Mr.  Philip  Laing,  which 
said  Mr.  Philip  Laing -then  was,  and  is  one  of  the  said 
commissioners ;  in  which  said  letter  was  and  in  con- 
tained, amongst  other  things,  the  false  &c.  matter  fol- 
lowing; that  is  to  say,  Mr.  Brooks  (meaning  the  plain- 
tiff), whilst  be  had  the  superintendence  of  the  Clarence 
railway,  meaning  tbe  superintendence  of  the  said  rail- 
way called  the  Clarence  railway,   as  civil  engineer  as 
aforesaid,)  has,  by  his  mismanagement  or  ignorance, 
cost  that  company  (meaning  the  said  company  of  pro- 
prietors of  tbe  said    Clarence  railway)  a  considerable 
Bum  of  money. 

The  third  count  stated  the  libel  thus:— "  Mr. 
Brooks's  blunders  have  cost  the  Clarence  railway 
several  thousand  pounds,"  (meaning  that  the  ignorance 
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and  mismanagement  of  the  plaintiff  bad  cost  the  said       .1833. 
company  pf  proprietors  several  thousand  pounds.)  v^"v*** 

<    The  fifth  count  was, "  Mr.  Brooks,  by  his  mismanage-  v, 

ment  or  ignorance,  cost  the  Clarence  railway  several  Blahsua: 
thousand  pounds."  The  breach  alleged,  as  special 
damage,  that  one  W.  Feaiherstonhaugh  did  not  sup- 
port and  assist  the  plaintiff  in  his  endeavours  to 
become  elected  and  appointed  civil  engineer  to  the 
said  commissioners;  but  opposed,  and  used  his  best 
endeavours  to  oppose  his  election;  and  that  the  com- 
missioners refused  to  elect  him. 

Plea,  general  issue.  At  the  last  assizes  for  Durham, 
before  Curney  B.,  the  following  facts  were  proved. 
The  plaintiff  had  superintended  the  works  of  the  Cla- 
rence railway,  but  after  some  time  that  body  discon- 
tinued his  services,  and  reinstated  their  former  in- 
spector. The  defendant  and  Mr.  Laing  were  both 
holders  of  shares  in  the  Clarence  railway,  the  defend- 
ant being  manager  of  Laing' s  affairs  in.  that  concern. 
Laing  was  also  one  of  the  commissioners  for  improving 
the  navigation  of  the  Wear  and  the  port  of  Sunderland. 

The  employment  of  civil  engineer  of  the  Wear  com- 
missioners having  become  vacant,  the  plaintiff  became 
a  candidate ;  the  defendant,  by  letter  to  Laing,  intro- 
duced one  Bush  to  him  as  a  candidate,  but  was  igno- 
rant at  that  time  that  Laing  was  personally  a  Wear 
commissioner.  One  Leslie  was  elected,  and  his  elec- 
tion was  announced  to  the  defendant  by  a  letter  from 
Laing,  on  25th  March,  to  which,  on  the  next  day,  the 
defendant  wrote  an  answer,  thanking  Laing  for  voting 
for  Bush,  and  adding  the  libellous  matter  declared  on. 
Very  shortly  afterwards  Leslie  resigned,  and  at  a  sub- 
sequent election  the  plaintiff  was  again  rejected  by  a 
majority  of  thirty-one  to  twenty-nine.  One  Feather- 
stonhaugh  deposed  that  be  should  have  voted  for  the 
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1833.  plaintiff  on  that  occasion,  if  he  had  not  seen  the  de- 
Wv-^/  fendant's  letter  to  Laing.  The  defendant's  letter 
v.  having  been  burnt,  Laing  was  called  to  prove  its  con- 

Blamshard.  tents,  and  said  that  it  was  on  the  subject  of  the  mis- 
management of  the  Clarence  railway;  and  that  the  de- 
fendant added,  that  the  plaintiff  had  got  employed  by 
them  for  a  time,  and  from  ignorance  or  inattention  had 
cost  the  copopany  a  large  sum  of  money ;  that  he  (de- 
fendant) believed  he  (plaintiff)  had  been  brought  up  a 
drawing-master,  but  that  he  did  not  seem  to  know 
much  of  engineering.  Feathentohhaugh  also  proved 
that  the  defendant's  letter  asserted  the  plaintiff  to  have 
been  employed  by  the  Clarence  railway  company,  and 
that  from  "  inability,  or  want  of  skill,"  he  had  done 
that  on  the  railway  at  the  cost  of  a  large  sum,  which  it 
had  afterwards  cost  them  several  thousands  to  undo. 

Upon  this  evidence  it  was  contended,  for  the  de- 
fendant, that  this  was  a  privileged  communication; 
first,  because  the  defendant  and  Laing  were  both 
shareholders  in  the  Clarence  railway,  and  the  letter 
was  written  bon&  fide  respecting  its  management. 
Secondly,  because  it  concerned  the  character  of  a 
former  servant  as  well  of  the  party  writing  the  letter, 
as  of  his  correspondent,  therefore  that  no  express 
malice  being  proved,  the  plaintiff  must  be  nonsuited. 
It  was  also  contended  that  the  imputation  of  "  mis- 
management or  ignorance"  in  the  declaration,  materially 
varied  from  the  libel  charging  the  defendant  with  inat- 
tention or  ignorance,  inability  or  want  of  skill. 

The  learned  baron  did  not  stop  the  cause,  but  gave 
leave  to  move  to  enter  a  nonsuit,  and  also  reserved 
for  the  opinion  of  the  court  the  question  whether 
the  variance,  if  it  was  one,  could  be  amended,  by  his 
order,  under  9  Geo.  4.  c.  15.,  directing  that,  if  it  should 
be  held  that  it  could,  it  should  be  considered  as  made. 


in  the  Third  Year  op  WILLIAM  IV. 


r.' 


<> 


The  jury  found  a  verdict  for  the  plaintiff,  damages 
1*.,  being  of  opinion  that  the  defendant  acted  without 
malice. 

In  Easter  term  R.  Alexander  moved  accordingly. 
First,  this  is  a  privileged  communication,  and  not  only 
was  no  proof  of  malice  given  by  the  plaintiff,  but  the 
jury  have  expressly  denied  its  existence.  The  letter 
was  confidential  from  an  agent  to  his  employer  on  the 
agency  concerns.  [Lord  Lyndhurst  C.  B.  It  is  not 
merely  because  a  communication  is  confidential  that  it 
is  privileged,  if  it  is  volunteered  by  the  party  making 
it  (a).  The  defendant  was  not  called  on  to  give  any 
opinion  on  the  result  of  the  first  election;  it  was  over. 
Bayley  B.  The  letter  was  written  after  the  first  elec- 
tion, and  before  the  second  was  in  contemplation.  The 
plaintiff's  concern  with  the  Clarence  railway  had  ceased 
before  either  election.] 

In  M'Dougall  v.  Claridge  (b)  it  was  held,  that  a 
letter  written  confidentially  to  persons  who  employed 
the  plaintiff  as  their  solicitor,  conveying  charges  in- 
jurious to  his  professional  character  in  managing 
concerns  trusted  to  him  by  them,  and  in  which  the 
writer  was  interested,  was  not  actionable ;  and  Cleaver 
v.  Sarraude  (c)  was  cited  by  Lord  Ellenhorough  to 
the  same  effect  (d).  Dunman  v.  Bigg  (e)  shows,  that  a 
party  having  the  security  of  a  surety  for  the  payment 
of  money  to  him,  may  bonft  fide  state  to  that  surety 
matter  affecting  the  character  of  his  principal  without 
being  liable  to  an  action.  In  Cleaver  v.  Sarraude, 
the  communication  held  privileged  was  volunteered. 
[Lord  Lyndhurst  C.  B.   M'Dougall  v.  Claridge  does 

(a)  And  sec  per  LittUdale  J.  in  Pattison  ▼.  Jones,  8  B.  &  C.  585.    And 
per  Cur,  in  Jones  v.  Affleck,  9  B.  &  C.  403. 

(b)  1  Camp.  267.  (e)  Id.  p.  268. 
(<2)  See  Fairman  v.  Ives,  5  B.  &  Aid.  642.         (t)  1  Camp.  269,  n. 
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1888.       not  support  your  argument,  for  the  defendant 

there  directly  interested  in  the  matter  in  which  the 
party  charged  was  acting  and  misconducting  himself. 
That  was  therefore  a  case  of  privileged  communication.] 
This  letter  was  also  a  privileged  communication, 
because  it  concerned  the  character  of  a  former  servant. 
The  gist  of  an  action  for  defamation  in  giving  the 
character  of  a  servant  "must  be  malice,  which  is  not 
implied  from  the  occasion  of  speaking,  but  should 
be  directly  proved ;"  per  Lord  Mansfield  in  Edmonton 
v.  Stevenson  (a),  which  has  been  followed  by  Rogers  v. 
Clifton  (b)t  Weaiherstone  v.  Hawkins  (c),  Bromage  v. 
Preiser  (d),  Child  v.  Affleck  (e\  Ward  v.  Smith  (f). 
In  Rogers  v.  Clifton,  Roohe  J.  declared  his  opinion, 
that  a  master  might  at  any  time,  whether  asked  or  not, 
speak  of  the  character  of  his  servant,  provided  be 
speak  in  the  honesty  of  his  heart.  In  PaUisan  v. 
Jones  (g),  Bayley  J.  lays  down  a  similar  doctrine  at 
length.  [Bayley  B.  The  question  there  was,  whether 
the  original  master  was  acting  bon&  fide  under  a  belief 
that  he  was  discharging  a  duty  which  he  owed  to  the 
party  about  to  take  the  plaintiff  into  his  service,  or 
whether  he  acted  maliciously;  and  the  jury  found 
malice.]  Lord  Lyndhurst  C.  B.  That  action  was  rested 
at  the  trial  on  the  second  letter,  which  was  in  answer  to 
general  questions  respecting  the  plaintiff's  character 
put  by  the  party  whose  service  the  plaintiff  proposed 
to  enter,]  In  Jones  v.  Jffleck,  the  disparaging  state- 
ments concerned  acts  done  after  the  service  with  the 
defendant  had  ended,  and  were  volunteered  to  persons 
who  had  recommended  the  plaintiff  to  her,  but  not 

(a)  Ball.  N.  P.  8.  (6)  3  Bos.  &  P.  587.  (e)  1  T.  EL  110. 

(d)  4B.BcO.S47.       («)  9B.icCr.40*.       </)  4  Cut.  &  P.  905* 
(g)  8  B.  &  Cr.  584. 
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being  proved  by  the  plaintiff  to  be  false,  were  held       1833 
privileged.  v^*v-* 

Brook 

Secondly,  the  variance  between  the  declaration  and  v, 

libel  is  material,  for  the  idea*  conveyed  by  the  words  of  Blakbha 
each  are  different  («)•  The  counts  proved  charge  an 
imputation  of  "mismanagement  or  ignorance,"  while 
the  evidence  is  of  a  inattention  or  ignorance/'  [Lord 
Lyndhurst.  The  one  does  not  exclude  the  other.] 
They  differ  as  commission  and  omission  do* 

Lord  Lykdhurst  C.  B. — There  is  nothing  in  the 
authorities  cited  on  the  first  point  to  show  that  this 
was  a  privileged  communication,  or  that  there  was  any 
duty  calling  on  the  defendant  to  make  it.  Take  a 
rule  on  the  point  of  variance. 

Creenoeli  showed  cause  in  this  term.  First,  there 
was  no  variance.  Mismanagement  may  proceed  from 
either  ignoranoe  or  carelessness,  L  e.  inattention. 
Then,  as  it  is  here  specifically  alleged  to  be  something 
different  from  ignorance,  it  must  be  referred  to  inatten- 
tion ;  therefore  the  allegation  of  mismanagement  or 
ignorance,  is  supported  by  the  proof  of  ignorance  or 
inattention.  Intentional  mismanagement  would  be 
malfeasance ;  whereas  mismanagement,  in  the  popular 
sense,  means  neglecting  or  not  knowing  how  to  manage* 
Misconduct  would  have  been  charged  had  the  defend- 
ant intended  to  impute  wilful  wrong.  The  Queen  v. 
Grate  (4)  shows  that  where  the  pleading  does  not 
assume  to  set  out  a  libel  according  to  its  tenor,  but 
only  to  describe  it  as  a  writing  containing  such  and 
such  words,  nice  exactness  is  not  required  in  the 
proo£  "  because  it  is  only  a  description  of  the  sense 
and  substance  of  the  libel/'    The  jury  were  not  called 

(«)  2  Phil*  on  Ev.  6th  ed.  147, 151 .  (*)  3  Silk,  SS4. 
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1833.       on  to  say  w^ether,  taking  the  whole  evidence  of  the 

v-*n-w'      contents  of  the  letter  together,  the  word  "  mismanage- 

Bbooks       ment"  was  or  was  not  there  used  in  the  same  sens6  as  in 

Blanshard.    the  declaration.    There  should  therefore,  be  a  .new 

trial.    [Bayley  B.  The  question  is  of  variance,  and  for 

the  court.] 

Secondly,  if  this  was  a  variance,  the  judge   had 
power  to  amend  at  nisi  prius,  under  9  Geo.  4.  c.  15., 
though  the  letter  containing  the  libel  having  been 
burnt,  could   not  be  produced  at  the  trial,  and  se- 
condary evidence  was  therefore  admitted  of  its  contents. 
To  hold  otherwise,  would  be  to  frustrate  the  intention 
of  the  act  in  the  cases  where  a  variance  in  the  proof  is 
more  likely  to  take  place  than  on  producing  a  written 
instrument.    For  it  has  been  held  under  this  act,  that 
a  judge  may  amend  from  a  copy  of  the  matter  "in 
print  or  writing9'  set  forth  on  the  record.     In  Briant  v. 
Eicke(a)  the  count  alleged  a  judgment  of  the  court  of 
King's  Bench,  whereas  the  examined  copy  produced  in 
evidence  purported  to  have  been  given  by  the  court  of 
Common  Pleas;  and  Lord  Tenterden,  after  argument, 
allowed  the  amendment,  "  though  the  matter  in  writ- 
ing produced  in  evidence,"  viz.,  the  examined  copy, 
was  not  "recited  or  set  forth" on  the  record,  but  on  the 
contrary,  the  original  judgment.    That  case  therefore 
went  beyond  the  strict  wordingof  9  Geo  A.  c  15.,  in  order 
to  give  effect  to  its  intention.    Now  a  thing  is  not "  pro- 
duced in  evidence,"  till  it  is  proved ;  then,  if  the  thiag  set 
out  on  the  record  must  itself  be  produced  in  order  to 
amend,  a  copy  could  not  have  been  admitted  in  evi- 
dence.   But  if  it  could,  then  as  there  are  no  degrees 
in  secondary  evidence  (b),  the  oral  evidence  of  wit- 
nesses is  as  good  proof  of  the  thing  here  set  out  on  the 
record  whereby  to  amend  that  allegation,  as  a  copy 

(a)  M.  &  Ma!k.  359.  (&)  Brown  v.  Woodman, 6C.&P. 206. 
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would  have  been.    [Bayley  B.  In  'Briant  v.  Eicie       1833 
Lord  Tenterden  seemed  to  think  the  examined  copy  to      v-**v** 
be  a  "  matter  in  writing  produced  in  evidence,"  within       B^01 
9  Geo.  4.  c.  15.]     The  "recital  or  setting  forth  thereof  Blansha 
on  the  record"  applies  to  the  original,  not  to  the  copy, 
A  copy  is  evidence  of  the  thing  set  forth  on  the  record, 
but    is  not  that  thing;  yet  the  amendment  of  the 
record  was  permitted  to  take  place  by  it.    By  the 
words  "  produced  in  evidence,"  the  legislature  meant 
"  proved,"  for  producing  a  writing  amounts  to  nothing 
without  proving  it  also.    So  that  in  Briant  v.  Eicie 
"the  matter  in  writing  produced  in  evidence"  was 
not  that  which  was  "recited  or  set  forth  upon  the 
records,"  but  a  copy  only.  Now  the  evidence  proposed 
to  be  admitted  in  this  case,  for  the  purpose  of  amend-* 
ment,  is  also  secondary  evidence,  though  by  parol. 

Alexander  and  W.  H.  Watson  in  support  of  the  rule- 
Inattention  is  not  synonymous  with  mismanagement,  as 
has  been  contended.  Johnson  defines  "  mismanage- 
ment," as  ill  management,  ill  conduct ;  "  inattention," 
as  disregard,  negligence,  and  neglect.  One  is  of  com- 
mission, the  other  of  omission ;  the  one  of  misfeazance, 
the  other  of  nonfeazance.  A  counsel  absent  from  the 
trial  of  a  prisoner  whom  he  is  retained  to  defend, 
would  be  said  to  be  guilty  of  inattention;  whereas,  if 
by  indiscreet  questions  he  endangers  his  client,  he 
would  be  charged  with  mismanagement.  So,  if  a 
physician  absents  himself  from  his  patient,  he  is  inat- 
tentive ;  but  if  he  kills  him  by  improper  treatment,  he 
may  be  said  to  have  done  so  from  mismanagement* 
Over  zeal,  want  of  judgment,  and  many  other  causes, 
dehors  inattention,  may  constitute  mismanagement. 
The  case  of  The  Queen  v.  Grate  does  not  apply,  for 
though  the  libel  is  not  stated  according  to  its  tenor,  it 
is  stated  as  "the  false  &c.  matter -following"  and  it 
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the  declaration  assumed  to  set  out   Besides,  it  was  the       1889. 
primary  evidence  of  the  record  which  could  not  be      ^^^ 
removed,  and  was  the  best  proof  of  the  judgment,  the  «. 

record  itself  not  being  in  issue  (a).  Then  Briant  v.  B^jrwAaa. 
Eicie  is  no  authority  to  show  that'  a  copy,  as  mere 
secondary  evidence  in  writing  has  been  admitted  under 
this  act  in  order  to  amend  by  much  less  than  oral 
testimony,  could  be  so  admitted.  In  Whitehead  v. 
Scott (b),  Lord  Tenierden  said,  "Laxity  in  allowing 
amendments,  has,  in  my  opinion,  done  more  harm  than 
good,"  Cooke  v.  Smith  (c),  is  an  instance  of  the  strict- 
ness with  which,  before  9  Geo.  4.  c.  15.,  material 
variances  in  actions  for  libel  were  viewed  by  the  courts. 

Baylbt  B.— It  seems  to  me  that  this  rule  ought  to 
be  made  absolute.    The  first  question  is,  whether 
there  is  a  variance  or  not    The  record  states,  that  the 
defendant  imputed  to  the  plaintiff  the  loss  by  his  em- 
ployers of  a  considerable  sum  of  money  by  his  mis- 
management or  ignorance.    The  libel  is  proved  by  one 
of  the  witnesses  to  have  charged  the  plaintiff  with  the 
same  result,  from  his  ignorance  or  inattention.  I  agree 
with  the  plaintiff's  counsel,  that  if  mismanagement 
and  inattention  are  necessarily  identical,  so  that  one 
does  not  mean  more  than  the  other,  the  proof  of 
imputed  inattention  would  prove  the  allegation  of  mis- 
management*   But  I  think  that  they  are  net  identical* 
and  that  mismanagement  goes  higher  than  mere  in- 
attention,  including  many  cases   which  exceed  and 
would  not  be  included  in  it    The  libel,  as  proved,  did 
not  confine  the  mismanagement  k  imputed  to  mis- 
management by  inattention*    Now  it  might  be  mis- 
management by  design,  and  a  distinction  must  exist 
bttween  such  cases  and  those  of  inattention  Only.  The 

(a)  1  Phil. on  Ev.  6ih  ed. 366.        (b)  fE&M.  156.  a.  d.  1831. 
(«)  Mm  UllMkl  H.  f  SO. 
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1833.       evidence  of  the  other  witness  may  be  considered  as 
^v*^      imputing   wilful    mismanagement,  but    on  the   short 
Brooks       ground  tfiat  a  charge  of  mismanagement  goes  further 
Blanshard.    than  a  charge  of  inattention,  and  embraces  cases  which 
the  latter  does  not,  I  am  of  opinion  that  this  declara- 
tion was  not  supported  by  the  evidence. 

The  question  then  arises,  whether  this  variance  was 
amendable  under  9  Geo.  4.  c.  15.  I  admit  that  there  is 
more  probability  of  a  variance  where  the  medium  of 
proof  is  confined  to  the  mere  recollection  of  witnesses, 
than  where  it  is  clothed  in  the  form  of  written  evidence, 
whether  an  original  or  a  copy ;  and  that  therefore  a 
power  of  amendment  may  be  more  needed  in  the  former 
case.    But  the  question  here  is,  whether  the  legislature 
meant  to  remedy  cases  of  that  description,  by  empower- 
ing a  judge  to  amend,  not  from  a  written  instrument, 
which  gives  him  an  unequivocal  opportunity  of  knowing 
what  the  original  was,  but  by  the  oral  testimony  of  wit- 
nesses, who  may,  and  in  this  instance  actually  did,  give 
different  versions  of  the  contents  of  the  original  libel. 
That  prudence  which  was  so  peculiarly  the  characteristic 
of  the  late  Lord  Tenter  deris  judgment,  may  be  clearly 
traced  in  this  act  of  the  legislature,  which  limits  the 
power  of  amendment  to  the  cases  having  matter  in 
print  or  writing  to  amend  by.     For  where,  as  in  this 
case,  one  witness  gives  one  version  of  a  written  instru- 
ment, and  a  second  another,  by  which  of  them  can 
the  amendment  take  place  ?  The  correctness  of  neither 
can  be  established,  whilst  to  call  other  witnesses  might 
give  rise  to  fresh  discrepancies*      Let  us  examine 
whether  the  words  of  9  Geo.  4.  c.  15.  apply,  where  an 
amendment  is  proposed  to  be  made  from  the  oral  tes- 
timony of  witnesses  as  to  the  contents  of  a  written 
instrument,  and  not  from  any  written  evidence  of  it 
visibly  produced.  The  mischief  recited  in  the  preamble 
as  that  intended  to  be  remedied,  is  the  expense  incurred 
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and  delay  or  failure  of  justice  which  takes  place  at 
trials  "by  reason  of  variances  between  writings  pro- 
duced in  evidence,  and  the  recital  or  setting  forth 
thereof  upon  the  record  on  which  the  trial  is  had,  in   Bl 
matters  not  material  to  the  merits  of  the  case."    The 
preamble  then  clearly  contemplates  the  producing  a 
writing  in  evidence.  The  enacting  part  follows  :  "  when 
any  variance  shall  appear  between  any  matter  in  writ- 
ing or  in  print  produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record  whereon  the  trial 
is  pending  &c,  the  judge  may  amend/'  In  what  cases 
then  can  he  amend?    In  the  case  only  where  the 
variance  is  between  some  matter  in  writing  or  in  print 
produced  in  evidence,  and  its  recital  &c.  on  the  record. 
In  Briant  v.    Eicke,  Lord    Tenterden  admitted  an 
amendment  to  be  made  by  an  examined  copy  of  the 
record  of  a  judgment,  because  he  considered  that 
copy,  when  produced  in  evidence,  to  be  identical  with 
the  original  declared  on.     He  said,  "The  examined 
copy  of  the  former  judgment  is  a  matter  in  writing  so 
produced,  and  the  statute  therefore  authorizes  the 
amendment."     In  that  case  there  was  a  matter  in 
writing  following  the  tenor  of  the  original  record; 
whereas  here,  all  which  is  proposed  to  amend  by,  is  the 
recollection  of  witnesses,  at  best  fallible  and  fleeting,  and 
in  this  case,  differing  besides.    I  am  of  opinion,  there* 
fore,  that  this  case  is  not  within  the  act,  but  that  its 
true  meaning  is,  that  a  writing  must.be  produced  in 
evidence  by  which  to  amend  the  record.    The  present 
rule  for  a  nonsuit  should  therefore  be  made  absolute. 

Vaushan  B. — The  act  has  been  framed  with  parti- 
cular accuracy,  in  order  to  permit  amendments  in  parti- 
cular cases  only.  Throughout  its  enacting  part,  as 
well  as  the  preamble,  it  uses  the  words  "  writing 
produced  in  evidence/'  so  as  to  confine  the  judges 
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is  proposed  to  amend  a  record  by  secondary  evidence       1 833. 

in  writing,  is  within  the  act  or  not.  v^v**-' 

Broom 

Rule  absolute  for  entering  a  nonsuit  (a),       b^akshard. 

(a)  See  Parket  v.  Edge,  ante,  364 ;  and  3  &  4  Will.  4.  c.  42.  s.  23. 


In  the  Matter  of  the  Effects  of  Pigott,  deceased. 

/MMOS,  on  the  part  of  the  crown,  had  obtained  a  The  surviving 
rule  (or  order)  under  40  Geo.  3.  c.  99.  s.  8.,  calling  «*»**  of  »* 

_    _-.  executrix  of 

on  J.  Hixon,  surviving  executor  of  Jane  Munby  de-  an  executor  of 
ceased,  who  when  living  was  sole  executrix  of  Joseph  ~^a|  ^^0T 
Munby  deceased,  who  when  living  was  sole  executor  of  who  died  in 
Pigott  deceased,  to  show  cause  why  he  should  not  ^1^  Qn  in 
deliver  an  account  on  oath  of  the  legacies  or  personal  18^> under 
property  paid  or  to  be  paid  or  administered  by  him,  99. 8.  *.,  to " 
and  why  he  should  not  pay  the  duties  due  to  the  crown,  J^° wncaUue^ d 
on  any  such  legacies,  shares,  or  residue,  given  and  not  account 
bequeathed  by  the  will  of  the  said  J.  Pigott.    That  fS^SSS9 
rule  was  enlarged  by  another  rule,  till  the  king's  re-  estate  of  P. 
membrancer,  on  reference  to  him  made,  had  taken  an  executor  swore 
account  of  the  duties  so  due  and  payable  from  Hue  on,  diat  he  had 

.  .       never  had  in 

as  such  executor,  for  or  in  respect  of  the  said  legacies  his  hands 
or  residue.  assets  of  J> 

the  original 

The  testator,  Pigott,  died  in  1812,  having  made  his  testator,  or  of 
will,  bequeathing  to  his  executor,  Joseph  Munby,  3000/.,  trix°andthathe 

and  the  residue  after  paying  other  legacies.    That  will  fc*»«w  nothing 
,_-  1         *>    A     *•  of  her  estate, 

was  proved  by  the  executor,  the  eftects  being  sworn  never  having 
under  15,000/.,  and  the  crown  now  sought  to  recover  acted  as 
legacy  duty  on  that  legacy  and  residue.  tor,  except  in 

•   Joseph  Munby,  the  first  executor,  died  in  March  ^l"*^* 
1816,  leaving  his  widow  Jane  his  sole  executrix  and  ing  necessary 
legatee  of  his  whole  personalty ;  she  proved  his  will,  ^{^refused 

to  malce  the  rule  absolute,  according  to  the  discretion  vested  in  them  by  the  above 
act  to  do  sov  if  it  had  appeared  to  them  to  be  proper  and  necessary  for  better  enforcing 
payment  of  legacy  duty. 

3  k2 
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1833.  and  swore  the  effects  to  be  under  6000Z.,  and  died  in 
v^S/-^/      August  1819,  leaving  a  will  with  four  executors,  one  of 

Prcorr.  whom  was  named  Pearson,  and  another  Hixon,  against 
whom  the  rule  had  been  obtained.  All  four  proved 
her  will,  and  swore  the  effects  under  3000/. ;  two  died 
before  Pearson,  who  also  died  in  December  1831, 
leaving  Hixon  the  sole  survivor.  Hixon  swore  that 
Pearson  alone  administered  the  effects  of  Jane  Munby 
till  very  near  his  own  death,  and  that  he,  Hixon,  had 
only  acted  in  signing  necessary  papery ;  tbftt  he  had  no 
knowledge,  of  the  property  of  the  said  Jane  Munby,  or 
whether  she  or  Joseph  Munby  ever  got  any  property 
from  Pigott,  and .  that .  no  assets  of  Jane  Munby  or 
Pigott  had  ever  oome  to  his  hands.  •  It  did  not  appear 
whether  legacy  duty  had  been  paid  on  the  3000/.,  or 
on  the  residue  bequeathed  to  Joseph  Munby,  h\xi  his 
son,  an  attorney,  who  was  only  eight  yqare  old  at  his 
father's  death  in  1813,  and.  represented  none  of  the 
parties!  had  after  bis  father's  death,  viz.  in,  1818,  ami 
afterwards,  as  late  as  January  1833,. paid  sums. in 
respect  pf  duty  due  on  other, legacies  bequeathed  by 
JPigQtt ;  but  swore  that  he  never  could  discover  from 
his  parents*  books  what  estate  tuther  of  them  ever  got 
from  Pigott  (a). 

» 

W.  H.  Watson  showed  cause.  First,  die  surviving 
executor  Hixon  had  no  assets  of  PigotH*  He  is  not 
driven  to  contend  that  an  executor  of  an  executor  fe 
not  within  36  Geo.  3.  c.  52.,  for  the  crown  has  not 
shown  that  he  is  an  executor  who  ever  had  in  his 
hands  any  assets  of  Pigott,  as  was  absolutely  requisite 
for  them  to  do  in  order  to  support  the  claim  of  duty. 
On  the  other  hand,  he  swears  that  Jto  never  had  asset? 

(a)  Considerable  litigation  had  taken  place  as  to  Pigott's  property  ;  see 
Attorney  General  v.  Jweph  Munby,  (the  execute*  df  Pigott)  1  MepV.  S*7t 
at  the  Rolls,  November  1816. 
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either  of  the  original  testator  Pigott,  or  of  his  own  1833. 
immediate  testatrix  Jane  Munby.  Then  to  charge  v^v'w/  " 
him  with  legacy  duty  in  respect  of  bequests  made  by  Prcorr. 
Pigott,  would  be  to  violate  the  welUknown  principle  of 
equity,  that  an  executor  is  only  liable  for  such  assets  as 
he  actually  receives  into  his  own  hands.  The  crown 
proceeds  upon  sections  6  and  35  of  36  Geo.  3.  c.  53., 
for  duty  on  a  legacy  and  residue  which  Joseph  Munby 
the  first  executor  was  entitled  to  retain.  That  duty 
became  a  debt  due  to  the  king,  and  the  42  Geo.  3.  c. 
99.  s.  £.,  empowered  this  court  to  grant  a  rule  requiring 
him  to  show  cause  why  he  should  not  deliver  an  account 
on  dath  of  all  the  legacies  or  personalty  respectively 
paid  or  to  be  paid  or  administered  by  him,  and  why 
those  duties  have  not  been  paid  or  should  not  be  forth- 
with paid.  But  no  legacy  was  paid  or  to  be  paid  on 
any  personalty  to  be  administered  by  him,  or  was  he 
even  "entitled"  to  retain  any  of  Pigott's  assets  in 
respect  of  any  legacy  or  residue  bequeathed  by  him  to 
Joseph  Munby. 

The  legacy  duty  claimed  would  be  a  debt  due  to 
.the  crown  from  Joseph  or  Jane  Munby,  when  either 
became  so  entitled  to  retain  the  legacy  or  residue ;  then 
non-payment  of  it  by  either  would  be  only  a  devastavit, 
for  which  Jane  if  alive,  or  Hixon  as  her  executor, 
might  be  liable  under  30  Car.  8.  c.  7.,  and  4  &  5 
W.fyM.  c.  £4.  s.  12.,  but  then  only  de  bonis  testator  is. 
1  Saund.  219  e.  and  /.  n.  (8).  [Bay  ley  B.  assented.] 
So  that  unless  reasonable  ground  is  shown  to  believe 
that  Hixon  bad  assets  of  Pigott,  through  Joseph  or 
Jane  Munby,  the  case  for  the  crown  will  not  be  aided 
-by  any  conjecture  that  Jane  Munby  s  executors  must 
have  possessed  themselves  of  those  assets,  because  she 
was  sole  executrix  of  Joseph  Munby,  whose  estate 
bequeathed  to  her  was  sworn  under  6,000/.,  and  her 
.  own  under  8,000/* 
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estate  of  Jane  Munby.    He  is  called  on  in  the  oha-       1838. 

racter  of  legal  representative  of  Pigott,  in  respect  of     ^^v-^^ 

assets  which*  were  originally  the  property  of  Pigottl      yiowt. 

but  he  has  made  no  payments  of  legacy  duty ;  they  have 

been  made  down  to  a  very  late  date  by  a  person  acting 

as  executor,  cfe  son  tort,  nor  does  it  appear  that  they 

were  made  out  of  money  had  by  him  from  Hixon  acting 

in  execution  of  Jane  Munby' 's  will.]     The  payments  of 

legacy  duty  made  by  the  cestui  que  trust  could  only 

have  been  made  by  him  in  respect  of  his  liability  (a), 

as  having  been  taken  by  Hixon  and  his  co-executors 

and  trustees.    Hixon  is  identified  with  Joseph  Munby 

the  first  executor,  and  is  liable,  as  ultimate  executor, 

under  the  legacy  duty  acts. 

Bayley  B. — We  are  here  called  upon  to  compel  an 
executor  to  account  in  the  exercise  of  the  discretion 
reserved  to  us  by  42  Geo.  8.  c.  99.  s.  2. ;  but,  under  the 
circumstances  of  this  case,  I  am  of  opinion  that  we 
ought  not  so  to  exercise  it.  For  we  ought  not  to  send 
the  executor  to  account  at  a  great  expense,  unless  we 
see  a  reasonable  probability,  that  in  the  result  of  the 
inquiry  he  might  be  found  liable  to  pay  the  duty 
suggested  to  be  due  from  him.  The  enactment  is,  that 
in  every  case  in  which  executors  &c*.  shall  not  have 
paid  &c^  within  proper  and  reasonable  time,  it  shall  be 
lawful  for  this  court  to  grant  a  rule  requiring  them  to 
show  cause  why  they  should  not  deliver  to  the  couir 
missioners  an  account  on  oath  of  all  the  legacies  &c, 
paid  or  administered  "  by  him,  her,  or  them?*  and  to 
make  it  absolute  in  every  case  in  which  the  same  shall 
appear  to  the  court  to  be  proper  and  necessary  for  the 
better  enforcing  payment  of  any  of  the  said  duties. 
Now  the  words  "  proper  and  reasonable  time,"  only 
apply  to  the  executors  not  having  paid  the  duties 

(a)  See  last  lenience  of  36  Geo.  &  c«  5t.  s.  6* 
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1833.  within  such  time,  and  do  not  limit  the  time  for  making 
v^v-^/  this  application  to  the  court.  But  notwithstanding  we 
Picott.  ought  so  to  exercise  our  discretion,  as  to  require  it.  to 
be  made  within  a  reasonable  time,  or  to  have  the  delay 
accounted  for  by  affidavits,  where  a  long  period  has 
elapsed,  it  is  here  sought  to  compel  one  Hixon  to 
account  for  legacy  duty  and  residue,  under  the  will  of 
Pigott  who  died  in  1812,  having  made  Joseph  Munby 
his  executor.  Munby  died  in  1816,  leaving  his  widow, 
Jane  Munby,  his  executrix  and  sole  legatee ;  she  died 
in  1819,  leaving  four  executors,. of  whom  Hixon  has 
survived.  He  swears  that  he  never  acted  except  in 
signing  necessary  papers,  and  it  appears  that  one  of 
his  co-executors,  who  died  in  December  1831,  had 
always  managed  Jane  Munby  s  estate  alone,  till  shortly 
before  his  death.  He  also  swears,  that  he  never  had 
any  assets  of  Pigott's,  and  has  no  knowledge  of  Jane 
Munby's  estate.  We  cannot  tell  that  Joseph  Munby 
did  not  in  his  lifetime  receive  all  Pigott*  assets,  and  it 
is  probable  that  he  did.  Under  all  these  circumstances, 
it  would  be  an  unreasonable  exercise  of  our  discretion 
to  compel  Hixon  to  account  at  a  considerable  expense. 
The  rule  must  therefore  be  discharged* 

Vaughan  B.— The  affidavits  disclose  facts  which 
afford  a  sufficient  answer  to  the  application,  and  show 
that  it  would  make  the  act  an  instrument  of  much 
oppression  if  we  made  this  rule  absolute* 

Bolland  and  Gurney  Bs.  concurred. 

Rule  discharged* 
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Vallance  against  Evans. 

TRESPASS,  for  prostrating  a  board.     One  plea,  Where  the  de- 
'     pleaded   to   the   whole   declaration,  justified   the  t^'neda" 


trespass,  on  the  ground  that  the  board  was  a  nuisance  diet  on  n  plea 
to  the  public  highway.  The  replication  traversed  the  whole  declara- 
Tiuisance,  and  new  assigned  the  excess.     Judgment  by  'I0'1:  ni 

default   on   the  new   assignment.     The  issue  on  the  discharged 

nuisance  went  to  trial  with  other  i 
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ferror  existed,  or  by  the  plaintiff  since  it  has  been  spent,  I88& 
till  the  defendant  finding  himself  free  from  it  issued 
this  execution.]  The  record  must  hate  been  certified 
or  a  rule  to  certify  it  should  have  expired  before  a 
scire  facias  quare  esecutionem  non  could  be  taken  out; 
G+odrigit  v.  Hugoton  (a).  But  the  infant  was  not 
liable  for  costs  of  a  nonsuit,  Grace  v.  Grate  (6),  and 
tbe  prockein  amy  ought  to  have  been  taken  in  execu- 
tion. [Bayley  B.  In  the  case  cited  the  infant  brought 
trespass  by  guardian,  which  prevented  inference  of 
malice  against  him,  Turner  v.  Turner  (c).]  An  infant 
cannot  be  called  on  to  give  security  for  costs  (d). 

Bayley  B. — Gardiner  v.  Holt,  though  arising  on  a 
verdict,  is  exactly  analogous.  But  it  was  for  the  plain* 
tiff  to  proceed  with  his  writ  of  error;  in  order  to  which 
he  might  have  compelled  the  defendant  to  bring  in  the 
roU  before  the  return  day,  the  83d  April,  on  which 
day  he  might  have  transcribed  the  record,  and  might 
then  have  assigned  his  errors* 

Rule  discharged. 

(a)  Cas.  t.  Hard*.  351.  (6)  Cro,  £1. 33 ;  see  1  Bubt.  909. 

(c)  1 V.  Wim.  *96',  1  Stra.  708.  5.  C.  (d)  t  Chiu  R.  359. 


Lewis  against  Pyne* 

A   RULE  was  obtained  for  setting  aside  proceedings  It  is  not  too 
1  on  a  seine  facias  against  bail  after  return  of  scire  mon9  bail  on 


feci,  for  irregularity,  the  bail  not  being  summoned  by  f}»  evening 


before  the 


of 


the  sheriff  till  after  eight  o'clock  on  the  evening  before  return  dav  © 

the  return    day.    Cause    was   shown  that  they  may  J^JSTtJS*, 

be  summoned  at  any  time  before  the  rising  of  the  in  order  to  fc* 

court  on  the  return  day,  Clarke  v.  Bradshaw  (e).    In  ^^nio^  sen* 

feci. 

(«)  1  East,  86. 
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1833.  support  of  the  rule  it  was  said,  that  the  opportunity  of 
rendering  intended  to.  be  given  to  the  bail  by  summon- 
ing them  in  due  time,  would  be  lost,  if  they  may  be 
summoned  so  late  as  to  be  necessarily  fixed  before 
they  can  render.  Reg.  Gen.  Mil.  T.  2  W.  4.  No,  81  (a), 
was  intended  to  secure  fair  notice  to  the  bail  of  pro- 
ceedings against  them.  Where  bail  were  only  sum- 
moned  an  hour  before  the  court  rose  on  the  return 
day  of  the  sci.  fa.,  the  proceedings  were  set  aside, 
Webb  v.  Harvey  (b). 

Lord  Lyndhurst  C.  B. — It  appears  from  Lord 
Kenyoris  judgment  in  Clarke  v.  Bradshaw  that  the 
service  of  the  summons  on  the  bail  in  Webb  v.  Harvey 
took  place  after  the  court  had  risen.  It  is,  therefore, 
no  authority  to  show  the  proceedings  irregular. 

Vaughan  B. — This  scire  facias  has  laid  in  the  office 
for  more  than  the  four  exclusive  days  before  the  return, 
which  by  Obrian  v.  Fraxier  (c),  is  all  the  period 
required.  In  Clarke  v.  Bradshaw  the  summons  took 
place  on  the  evening  before  the  return  day,  as  in  this 
case,  and  it  was  held  sufficient  to  fix  the  bail.  But 
the  judgment  in  that  case,  after  examining  Webb  v. 
Harvey  and  Pool  v.  Wills  (d),  shows  that  a  summons 
before  the  rising  of  the  court  on  the  return  day  would 
be  sufficient.  Tidd,  9th  ed.  1123,  1124,  is  the  same 
way. 

Per  Curiam.— Rule  discharged  without  costs.    Car- 
rington  for,  Hutchinson  against  the  rule. 

(a)  Ante,  Vol.  II.  348.  (6)  t  T.  R.  757. 

<c)  Stra.  644.  (<*)  2  T.  R.  758  a. 
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1833. 
Horton  against  The  Inhabitants  of  Stamford.  v*%^ 

rT1HE  plaintiff  sued  the  defendants  by  the  name  of  A  writ  and 
-"■    the  inhabitants  of  the  "  hundred  of  Stamford,  S^^SS 
under  7  &  8  G.  4.  c.  31.  s.  2.,  for  a  felonious  injury  inhabitants 
to  his  property  by  persons  riotously  and  tumultously  ared  0f  s»  " 
assembled  together.     Stamford  is  a  borough  lying  in  we!?  am**>ded 

«■_  •         i»  t  •       »  i   >r      »  i  .  by  inserting 

the  counties  of  Lincoln  and  Northampton,  and  is  not  "  borough'" 
a  hundred.     On  this  being  discovered,  the  three  calen-  |nste?d»  ™nere 

#  °  '  the  time  for 

dar  months  having  expired,  within  which,  by  section  commencing  a 
three,  the  action  must  be  commenced,  aMinsuhem 

for  felonious 

Kelly  obtained  a  rule  to  amend  the  writ  and  subse*  pertyby  Pr°~ 
quent  proceedings,  by  substituting  the  word  "  borough'1  no"jre  onder 
for  "  hundred"  throughout.  c  s.  had 

expired. 

J.  Hildyard  showed  cause.     The  court  has  not 
power  to   amend  the  writ.     Till  the  uniformity  of 
process  act,  2  W.  4.  c.  37.,  the  defendants  could  have 
only  been  sued  by  original,   which  writ  the  courts 
would  not  have  amended.    [Bayley  B.   But  Carr  v. 
Shaw  and  another  (a),  shows  the  court  would,  at  com- 
mon law,  have  amended  the  special  capias  on  the 
original  by  inserting  the  right  christian  name,  though 
there  was  nothing  to  amend  by,  and  the  master  of  the 
Tolls  would  have  supplied  an  original,  corresponding 
with  and  supporting  such  an  amended  capias.]    The 
misnomer  might  there  have  been  pleaded  in  abate- 
ment, whereas  in  this  case  there  is  no  such  hundred  as 
that  of  Stamford,  and  the  objection  is  in  bar  as  a  matter 
of  substance ;  and  as  Stamford  is  a  borough  lying  in 
two  counties,  and  is  therefore  not  within  the  purview 
of  7  &  8  G.  4.  c.  31.  s.  2.  or  s.  12.,  a  nonsuit  must 
have  ensued.    [Bayley  B.  In  order  to  prevent  that 

(a)  7  T.  R.  J99. 
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183S.       nonsuit,  and  to  try  the  question  of  the  liability  of  the 

s"^v*1*'      inhabitants  of  a  place  so  situated,  this  amendment  is 

Va  sought  to  prevent  loss  of  all  opportunity  to  try  the 

Inhabitants  of  question.]    No  such  body  of  men  exists  as  are  here 

sued. 

Kelly  contri.  In  Baker  v.  Neate{a)s  the  action 
was  brought  by  two  assignees  of  a  bankrupt,  and  the 
writ  was  amended  by  adding  the  name  of  the  official 

assignee. 

Bayley  B. — It  appears  to  me,  that  we  ought  to 
permit  this  amendment.  The  action  is,  in  substance, 
brought  against  the  inhabitants  of  Stamford,  whom 
the  plaintiff  conceives  to  be  bound  by  7  &  8  G.  4.  c.  31. 
to  reimburse  him  for  damages  sustained.  He  has 
called  Stamford  a  hundred,  whereas  it  turns  out  to  be 
a  borough.  He  has  attempted  to  sue  the  right  defend- 
ants, but  has  erred  in  the  description  of  the  district 
where  they  reside.  It  would  be  a  gross  injustice  to 
suffer  him  to  be  concluded  from  trying  this  question, 
by  such  a  slip.  Even  in  penal  actions  amendments 
have  been  permitted  on  the  ground  that  the  parties 
would  otherwise  be  too  late  to  commence  a  fresh 
action  (ft). 

Vatjghan  B. — The  act,  though  penal  in  some  re- 
spects,  is  also  highly  remedial  in  others.  Then  the 
amendment  prayed  will  let  in  the  justice  of  the  case,  in 
order  to  try  the  question. 

Boll  and  and  Gurney  Bs.  concurring,  the  rule  was 
made  absolute  on  payment  of  costs,  and  the  defendants 
having  a  fortnight's  time  to  plead. 

(a)  Ante,  233.  (6)  Tidd,  9ed.711. 
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1833. 
Mac  alpine,  Administratrix,  against  Powjles  and  '       v-^^^/ 

Another. 

A  SSUMPSIT  for  breach  of  a  contract  to  allot  land  Expenses  of 

to  plaintiff  in  Columbia.  R.  V.  Richards  moved  to  w^Ss^fiSm 
review  a  taxation,  by  which  the  expenses  of  two  wit-  *bro.*d,  °f 
nesses  coming  hither  from  Barbadoes  and  returning  them  here, 
there  were  allowed.    Since  1  Will.  4.  c.  22.  a  rule  might  and  of  their. 

^       return,  may  be 

have  been  obtained  for  examining  them  in  that  British  allowed,  at  the 
colony  on  interrogatories,  which  would  have  prevented  ^master 
these  expenses.  subject  to  the 

'    review  of  the 
court,  as  well 

Lord  Lyndhurst  C.  B.— The  statute  1  WUk  4,  c.  since  1  w* 4- 

c>  29.  as 

22,,  meant  to  confer  on  the  courts  of  law  a  power  to  before, 
sue  forth  writs  in  the  nature  of  a  mandamus  or  com* 
mission  for  taking  interrogatories,  which  they  did  not 
before  possess,  by  extending  the  operation  of  13  Geo.S.  ' 
c.  63.  s.  64.,  from  British  India  to  all  other  British 
colonies.  But  though  proofs  merely  formal  may  be 
well  obtained  by  that  means,  it  may  prove  very  difficult 
to  elicit  facts  on  interrogatories  which  might  be  ob- 
tained by  viva  voce  examination.  The  reading  of 
written  evidence  produces  but  a  slight  impression. 
Again,  a  witness,  if  present,  might  be  able  to  explain 
a  difficulty  unexpectedly  arising  in  the  progress  of 
the  cause,  or  to  refute  a  misrepresentation*  My  pre- # 
sent  impression  is,  that  it  is  in  the  discretion  of  the 
master  to  allow  or  disallow  costs  of  this  kind  in  each 
particular  case,  subject  to  the  review  of  this  court,  and 
that  1  Will.  4.  c.  22.  has  made  no  difference  in  that 
respect.    A  rule  having  been  granted, 

Erie  shewed  for  cause  that  1  Will  4.  c.  22.  contained 
no  words  compelling  the  plaintiff  to  give  up  his  right 
to  examine  witnesses  vivd  voce,  at  the  risk  of  disallow- 
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Macalpine 

V. 
POWLES. 
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ance  of  costs,  where  they  come  from  abroad.  He 
cited  Tretnaine  v.  Faith  (a),  where  the  allowance  of 
costs  for  witness's  voyage  back,  as  well  as  of  his  coming 
to  and  detention  in  this  country,  was  sanctioned  by  the 
court  of  Common  Pleas  in  analogy  to  the  practice  of 
the  King's  Bench,  and  superseding  their  own  decisions 
in  Cotton  v.  Witt  (6),  and  Schimmel  v.  Lousada  (c). 


Richards.  In  Tretnaine  v.  Faith  the  witness  was 
the  only  party  who  could  speak  to  the  facts,  and  was 
expressly  sent  for  for  the  purpose  of  that  cause.  Neither 
point  is  shewn  here. 

Per  Curiam. — We  will  confer  with  the  other  judges 
in  order  to  insure  a  uniformity  of  practice.  It  was 
afterwards  announced  that  the  other  judges  agreed  in 
the  opinion  that  stat.  1  Witt.  4.  c.  22.  had  not  taken 
away  the  discretion  formerly  possessed  by  the  master, 
to  allow  or  disallow  the  expenses  of  witnesses  brought 
from  abroad,  subject  to  the  review  of  this  court.  And 
this  court  approved  of  the  allowance  in  this  instance, 
saying,  that  Vaughan  B.,  who  tried  the  cause,  had 
thought  the  presence  of  the  witnesses  peculiarly  use- 
ful. 


(a)  6  Taunt.  9.1. 

(6)  4  Taunt.  55.    See  Lopes  ▼.  De  Tattet,  7  B.  Moore,  ISO. 
(c)  4  Taunt.  696.    Loss  of  time  of  witnesses  will  not  be  allowed  for. 
Willis  v.  Peckham,  4  B.  Moore,  300. 
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1833. 

Thompson  against  Dicas. 

A  Rule  having  been  obtained  to  set  aside  a  declara-  Since  the  uni- 
,.         .       A  r      •  i     •*  •it.  j.  formity  of  pro. 

tion  in   trespass  for  irregularity,  with  costs,  on  cessa;;t  2  jr. 
the  ground  of  variance  from  the  writ,  which  was  in  4»  c«  S9« tnc 

.  writ  is  the 

trespass  on  the  Case,  commence- 

ment of  the 
suit,  and  not 

Chilton  showed  cause.    The  affidavit  of  the  defend-  merely  process 
ant  is,  that  he  was  personally  served  with  the  writ  party  "„£ 
of  summons    to    the  affidavit   annexed,  marked  A.,  court.   There- 
but  does  not  go  on  to  s^ate  that  he  was  not  served  tjon  ln  a  form 
with  any  other  writ.    [Bay leu  B.  The  plaintiff  does  of  action,  not 

-         Z    ™.„     A  ~~     „  .     warranted  by 

not  show  that.]      Before  2  Will.  4.  c.  39.  for  uni-  the  writ,  will 
formity  of  process,  the    objection    could    not    have  J>e  set  aside  as 
prevailed.     [Bayley  B.  It  was  then  only  process  to  plaintiff  may 
bring  the  defendant  into  court,  without  having  any  f^his'caiise^f 
thing  to  do  with  the  nature  of  the  action.]    As  since  action  will  ad- 
the  act  the  writ  must  disclose  the  true  cause  of  ac-  jno-  in  the  form 
tion,  the  motion  should  have  been  to  set  aside  the  writ ;  warranted  by 
for  in  this  case  the  declaration  must  be  taken  to  have 
disclosed  the  true  cause  of  action,  and  the  writ  be- 
comes therefore  irregular.    In  King  v.  Skeffington  (a) 
the  writ  was  set  aside  as  irregular,   for  not  strictly 
pursuing  the  form  in  the  schedule ;  so  in  Hasiar  v. 
Jartnaine  (b)  a  rule  for  setting  aside  the  service  of  a 
writ  for  irregularity  was  discharged,  on  its  appearing  - 
that  the  irregularity  was  in  the  writ  itself.   [Vaughan  B. 
That  writ  was  bad  on  the  face  of  it  for  want  of  a 
date,  according  to  2  Witt.  4.  c.  39.  s.  12.  and  Sch.  No.  I. 
This  is  a  good  writ.     Gurney  B.  The  writ  is  not  bad, 
though  the  superstructure  on  it  is.]    The  defendant 
should  be  left  to  demur. 

(a)  Ante,  318.  (b)  Ante,  S81. 
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Bayley  B. — Before  the  act  for  uniformity  of  pro- 
cess, 2  Will.  4.  c.  39.,  the  writ  was  considered  merely 
as  process  to  bring  the  party  into  court,  and  a  plaintiff 
might  declare  in  any  form  of  action  suitable  to  his  case, 
without  reference  to  the  writ.  Since  that  act  the  writ 
of  summons  is  the  commencement  of  the  suit  (a),  and 
must  state  the  true  form  of  action  and  its  general  na- 
ture ;  and  in  the  declaration  the  plaintiff  must  show 
that  his  cause  of  action  there  detailed  at  length  cor* 
responds  with  that  laid  in  the  process.  Now  this  writ 
of  summons  warranted  a  declaration  in  trespass  on 
the  case,  and  that  declaration  only;  then,  when  the 
plaintiff  declared  in  trespass,  where  was  the  rice  f  In 
the  declaration,  which  had  not  followed  the  process. 
The  declaration  therefore  must  be  set  aside,  though  if 
the  plaintiff's  cause  of  action  will  warrant  a  declaring 
in  trespass  on  the  case,  he  may  declare  afresh.  Hut 
is  an  irregularity  which  could  not  be  a  ground  of  de- 
murrer. 


The  other  barons  concurred ;  but  the  affidavits  were 
referred  to  the  master  to  ascertain  whether  certain 
matter  contained  in  them  was  irrelevant,  and  he  having 
reported  that  it  was, 

Rule  absolute  without  costs. 

(•)  AbfUm  v.  UmdmkW,*x*%  4ff. 


•m 


Mullett  and  Others  agaitut  Hunt. 

Z"1  ASE  against  a  witness  for  not  appearing  as  a  wit-  An  action  on 

ness  upon  a  writ  of  subpoena.    The  declaration  aeaiim°aw?t- 

atated,  that  the  plaintiffs,  before  the  committing  of  the  nes*  f°r  not 
i         .      «  .         .  ■     •      w,  attending  a 

grievance  thereinafter  mentioned,  to  wit,  in  Easter  term  trial  in  purau- 

&c,  in  the  court  of  our  lord  the  king,  before  the  king  an<nsa0{n,o*u,_" 
himself,  at  Westminster,  commenced  and  prosecuted  a  the  plaintiff 
certain  action  against  one  J,  Hewitt,  in  a  plea  of  tres-  reconUnc'on'- 
pass  on  the  case  upon  promises,  and  such  proceedings  sequence  of 
were  thereupon  had  in  the  said  court  &c.  that  a  certain  without  the' 
issue  before  then  joined  in  the  said  action  between  the  i™*  heiaz 
aaid  parties  was  about  to  come  on  for  trial,  at  the  sitting     in  such  an 
of  nisi  prius  holden  at  Westminster  Halt,  in  the  county  acUo"  "  IB',e" 
of  Middlesex,  on  the  7th  November  1 832,  before  the  lege  distinct); 
Right  Hon.  Sir  T.  D.  Knt.  Chief  Justice,  and  by  a  £,££?■" 
jury  of  the   country  then  and  there  chosen  for  that  there  was  ■ 

•     «      •  *  ■,,      on       i     <•  i       good  cause  of 

purpose,  to  wit,  in  the  county  of  M.      I  bat  before  the  action  in  the 

trial  of  the  said  issue,  and  also  before  the  committing  friginiulDll» 

°  but  an  allega* 
of  the  grievances  hereinafter  mentioned,  to   wit,   on  tionthattho 
18th  November  1833  aforesaid,  the  plaintiff  prosecuted  ^Thm 
out  of  the  said  court  &c.  bis  majesty's  writ  of  subpoena,  given  material 
directed  to  P.  V.  St.  Marc  the  said  defendant  and  lne  pontiff, 
John  Mullett,  by  which  said  writ  our  said  lord  the  "ith"tl.t  "JlicD 
king  commanded  them,  and  every  of  them,  that  all  could  not  safe- 
other  things  set  aside,  and  ceasing  every  excuse,  they  j^™^^ 

hi*  non-a  Men  dance,  and  becauw  the  plaintiff  could  not  safely  proceed  to  trial 
without  his  testimony,  he  was  forced  to,  and  did,  withdraw  the  nisi  prius  record, 
mi  held  sufficient  after  verdict. 

An  allegation  that  the  subpcena  was  made  known  to  and  shown  to  the  defendant 
was  held  to  be  supported  by  evidence  that  the  subpcena  was  made  known  to,  and 
conduct  money  taken  by  him,  though  the  original  subpcena  was  not  shown,  it  not 
appearing  that  he  requested  to  see  it. 

The  plaintiff  in  an  action  for  use  and  occupation  had  two  witnesses  to  apeak  to 
the  occupation.  One  of  them  could  also  hare  rebutted  the  defendant's  expected 
set-off,  but  did  not  appear  upon  his  subpcena.  The  cause  was  called  on  in  the 
absence  of  counsel  on  both  sides,  and  the  record  withdrawn  by  the  plaintiff's  attor- 
ney, who  swore  that  he  withdrew  iho  record  solely  on  account  of  the  absence  of  the 
wiiness.  Held,  that  the  witness  was  liable  to  be  sued  accordingly. 
3l2 
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and  every  of  them  should  be  and  appear  in  their 
proper  persons  before  his  majesty's  right  trusty  and 
well  beloved  the  said  Sir  T.  D.  Knt.  his  majesty's 
chief  justice  &c.  Sec.  to  wit,  at  Westminster  Hall,  in  the 
county  aforesaid,  on  Tuesday  the  27th  of  November 
then  instant,  by  nine  of  the  clock  in  the  forenoon  of 
the  same  day,  and  so  from  day  to  day  until  the  said 
cause  should  be  tried,  to  testify  the  truth  according 
to  their  knowledge  in  a  certain  action  then  in  the  court 
of  our  said  lord  the  king,  before  the  king  himself, 
pending  between  the  said  plaintiffs  and  the  said  J. 
Hewit,  on  the  part  of  the  plaintiffs  &c.  &c;  which  said 
writ  the  said  plaintiffs  afterwards  and  before  the  com- 
mitting  of  the  grievances  thereinafter  mentioned,  to 
wit,  on  the  14th  November  in  the  year  aforesaid,  caused 
to  be  made  known  to  and  shown  to  the  said  defendant, 
and  then  and  there  caused  a  copy  to  be  left  with  the 
said  defendant  of  so  much  of  the  said  writ  of  sub- 
poena as  related  to  the  said  defendant,  and  then  and 
there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  one  guinea,  being  a  reasonable  sum  of 
money  for  his  costs  and  charges  in  and  about  his  at- 
tendance as  a  witness,  according  to  the  tenor  of  the  said 
writ  of  subpoena ;  and  that  although,  the  said  cause  was 
at  tbe  said  sitting,  afterwards,  to  wit,  on  the  8th  Decem- 
ber 1882  aforesaid,  called  on  to  be  tried  before  the  said 
chief  justice  at  Westminster  Hall  aforesaid,  and  although 
the  said  defendant  was  duly  required  to  be  and  ap- 
pear as  a  witness  at  Westminster  Hall  aforesaid  on  the 
day  and  year  last  aforesaid,  at  the  fitting  of  the  court, 
according  to  thp  fenor  and  effect  of  the  said  ^rit  of 
subpoena  and  his  duty  in  that  behalf,  and  although  the 
said  defeAdant  qquJ4  h*ye  ^jiyep  .matpripl  evidence 
for  the  said  plaintiffs,  on  the  trial  of  thy  said  issue,  and 
without  whose  evidence  the  sai4  plaintiffs  could  not 
safely  proceed  to  the  trial  of  the  said  cause;  yet  the 
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said  defendant  well  knowing  the  premises,  but  not 
regarding  &o.  and  contriving  &c,  did  not  nor  would 
appear  as  a  witness  at  Westminster  Hall  aforesaid,  on 
the  day  and  at  the  time  be  was  so  required  to  attend 
as  aforesaid,  according  to  the  exigency  of  the  said  writ 
of  subpcena,  although  be  the  said  defendant  was  then 
and  there  solemnly  called  on  for  that  purpose,  and  had 
no  lawful  or  reasonable  excuse  or  impediment  to  the 
contrary,  but  then  and  there  wholly  refused,  neglected, 
and  declined  so  to  do,  to  wit,  at  Westminster  Hall 
aforesaid,  and  by  reason  thereof  and  because  the  said 
plaintiffs  could  not  safely  proceed  to  the  trial  of  the 
said  cause  without  the  testimony  of  the  said  defendant, 
they  the  said  plaintiffs  were  afterwards,  to  wit,  on  the 
said  8th  December  in  the  year  aforesaid,  forced  and 
obliged  to  and  did  withdraw  the  nisi  prius  record  of 
the  said  issue ;  by  means  of  which  said  several  premises 
the  said  plaintiffs  were  forced  and  obliged  to  pay  &c. 
divers  costs,  charges,  and  expenses  of  their  monies, 
amounting  &c,  and  were  also  greatly  hindered  and 
delayed  in  trying  the  said  cause,  and  in  the  recovery 
of  their  damages  in  the  plea  aforesaid  &c.  &c.  Plea, 
general  issue. 

At  the  trial  before  Qnrnty  B.  at  the  Middlesex  sit' 
tings  iti  TZaster  term,  it  appeared  that  MuUett  v.  Hew- 
itt was  an  action  for  use  and  occupation;  before  the 
trial  of  which  a  writ  of  subpcena  was  issued,  directed 
to  the  defendant  and  two  other  witnesses  named  therein. 
The '  plaintiff's  attorney  served  a  copy  on  the  de- 
fendant directed  to  him  only,  and  Job  Doe,-  holding 
In  his  hand  at  the  time  the  original  subpoena,  though 
he  did  not  show  or  read  it  over  to  him.  He,  however, 
explained  when  the  defendant  was  to  attend,  and  paid 
the  defendant  a  guinea  conduct  money,  which  he  took. 
He  accordingly  attended  for  part  of  three  of  the  four 
days  during  which  the  case  was  in  the  paper  for  trial. 
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On  the  fourth  day  it  stood  No.  8  in  the  paper,  and  the 
previous  causes  having  gone  off  in  about  an  hour,  was 
called  on.  The  defendant  being  called  on  his  sub- 
poena, and  not  appearing,  the  record  was  withdrawn 
before  the  jury  were  sworn.  The  plaintiff's  counsel 
were  not  then  in  court,  but  no  one  appeared  for  the 
defendant,  and  the  plaintiff's  attorney  swore  on  the  trial 
of  this  cause  that  he  had  his  draft  brief  in  court, 
and  could  have  instructed  other  counsel  then  present, 
but  withdrew  the  record  solely  on  account  of  the  ab- 
sence of  the  defendant,  whose  evidence  was  required 
to  rebut  an  expected  defence  of  set-off.  Another 
witness  was  present  who  could  have  proved  the  use 
and  occupation  by  the  then  defendant  The  learned 
baron  having  reserved  several  points  for  a  nonsuit  or 
new  trial,  the  jury  found  a  verdict  for  the  plaintiff  for 
881.  17s. 

ChanneU  then  moved  in  arrest  of  judgment  on  two 
grounds: — First,  the  declaration  states  that  the  plain- 
tiff withdrew'the  record.  Now  Bland  v.  Swafford  (a) 
decided  that  no  action  lies  against  a  witness  for  non- 
attendance,  unless  the  cause  has  been  called  on,  the 
jury  sworn,  and  the  plaintiff  nonsuited  for  the  non- 
attendance  of  the  witness.  Barrow  v.  Humphreys  (6) 
was  a  motion  for  an  attachment,  in  which  the  court 
thought  a  contempt  had  been  committed  by  non- 
attendance.  Secondly,  it  is  not  averred,  nor  does  it 
satisfactorily  appear  that  the  plaintiff  had  a  .good  cauao 
of  action  in  the  original  suit,  Pearson  v.  lies  (c)s  Hal- 
lett  v.  Meats  (d)9  Amey  v.  Long  (e).  In  Masterwwn  v« 
Judson  {J)  words  of  similar  import  were  held  after 
verdict  sufficient.  Here  is  no  verdict,  or  words 
amounting  to  the  requisite  allegation.    In  3  Chiity  on 

(a)  1  Peake's  R.  60.  (b)  3B.&  Aid. 598. 

(c)  2  Doug.  556.  (d)  1$  East,  15.        (e)  9  East,  473. 

(f)  8  Bing.  *24.  See  Lames  r.  Buhop,  4  B.  &  Adol.  481,,  and  4  T.  It 
611;  SSaund.  151  n.  (1). 
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%  428,  the  allegation  is,  that  the  evidence 
would  have  enabled  plaintiff  to  have  obtained  a  ver- 
dict. [Bayley  B.  In  an  action  for  escape  this  aver- 
ment is  necessary.] 

The  court  granted  a  rule  to  arrest  the  judgment  on 
both  points,  Bayley  B.  saying,  as  to  the  first,  that 
there  appeared  to  hhn  no  necessity  for  incurring  the 
additional  costs  of  a  nonsuit,  which  would  ultimately 
fall  on  the  witness  absent,  but  that  Lord  Kenyons 
authority  ought  not  to  be  Kghtly  overruled. 

ChanneU  then  moved  for  a  nonsuit  or  new  trial  on 
three  points :— First,  that  the  original  subpoena  was  not 
shown  to  the  defendant,  as  alleged  ;  secondly,  that  he 
was  not  to  be  considered  a  necessary  witness  in  Mulleit 
v.  Hewitt ;  and  thirdly,  that  the  plaintiff  had  sustained 
no  injury,  not  being  in  readiness  to  try  that  cause, 
had  the  defendant  been  in  attendance  to  give  evidence. 
On  the  first  point  he  cited  Starkie's  Evidence  (a)  to 
prove  the  necessity  of  showing  the  writ  of  subpoena 
when  the  subpoena  ticket  is  delivered  to  the  witness. 
Though  that  rule  is  laid  down  as  to  attachments,  the 
peculiar  language  of  the  court  brings  this  case  within 
it;  for  the  allegation  of"  showing1'  is  coupled  with  that 
of  "  making  known,"  so  that  the  making  known  the  writ 
was  effected  by  the  showing  it.  Bristow  v.  Wright  (b) 
shows  that  unnecessary  statements  must  be  proved,  if 
not  immaterial  to  the  point  in  question.  [Bayley  B. 
They  there  failed  to  prove  part  of  an  entire  contract. 
The  averment  here  is,  that  the  Writ  was  "  made  known 
and  dhowed,"  not  that  it  was  made  known  by  showing.] 

On  the  second  point,  the  allegation  that  the  de- 
fendant was  a  witness,  without  whose  testimony  the 
plaintiff  could  not  safely  proceed  to  trial  in  MnUeH  t. 
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v. 

Hunt. 


(a)  Vol.  I.  7tt  110,  2d  edit, 


(t)  DoagU  654. 


Hunt,  was  not  proved.  He  should  have  been  shown  to 
be  an  essential  or  indispensible  witness,  without  whose 
presence  the  plaintiff  could  not  have  gone  to  trial  with 
common  prudence-  It  appeared  that  there  was  another 
witness  to  prove  the  use  and  occupation  by  Hewitt,  the 
defendant  being  only  material  to  rebut  the  evidence  of 
a  witness  expected  to  be  called  on  the  part  of  Hewitt 
to  prove  a  set-off. 

On  the  third  point,  the  plaintiff's  counsel  were  not  in 
court  when  the  cause  was  called  on.  The  plaintiff's 
attorney  swore  he  bad  the  draft  of  his  brief  in  court, 
and  that  he  could  have  got  other  counsel  to  hold  it, 
but  that  being  matter  of  courtesy  cannot  be  a  ground 
of  argument,  and  he  did  not  send  for  bis  own  counsel 
or  speak  to  any  other.  [Rat/ley  B.  An  attorney  is  not 
to  be  heard  in  a  cause,  unless  be  has  instructed  counsel 
who  are  not  in  attendance.  In  that  case  a  judge  may 
suffer  hint  to  be  beard.  That  was  the  practice  of 
Lord  Mansfield  and  Lord  Kent/on,  which  I  have  pur- 
sued. Here,  however,  he  swears  he  withdrew  the 
record  solely  on  the  ground  of  the  defendant's  absence.] 

Bayley  B. — I  am  of  opinion  that  no  rule  for  a 
nonsuit  or  new  trial  should  be  granted.  The  first 
point  on  which  it  is  sought  for,  is,  that  the  original 
subpoena  was  not  shown  to  the  defendant.  That  is 
certainly  necessary  in  order  to  bring  a  party  into  con- 
tempt, but  for  the  purpose  of  maintaining  this  action 
I  apprehend  that  it  is  not.  There  is  a  distinction 
between  the  service  of  a  common,  rule,  and  that  of  a 
rule  intended  to  bring  a  party,  into  contempt,  Xa  the 
former  case  service  of  a  copy  suffices,  unless  the  party 
requires  to  see.  the  original.  Here,  the  clerk  baring 
frith  him  the  original,  writ  of  subpojna,  serves  the 
defendant  with  the  copy,  and  the  defendant  does  not 
require  to  see  the  original,  and  takes  the  conduct 
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money  as  if  he  was  satisfied  with  the  service.  Under 
these  circumstances,  I  think  that  the  allegation  that  the 
plaintiffs  caused  the  writ  "  to  be  made  known  to  and 
shown  to  the  defendant"  is  divisible,  so  that  the 
material  part  may  be  proved  without  the  other*  I 
think  that  that  branch  of  it  which  states  that  the  writ 
was  "made  known  to  the  defendant"  having  been 
proved,  the  other  "  that  it  was  shown  to  the  defend- 
ant/ may  be  rejected;  for  though  unnecessary,  it  is 
not  so  closely  connected  with  the  other  part  of  the 
allegation  as  to  make  it  necessary  to  prove  both,  in 
order  to  prove  the  material  part. 

The  second  point  was,  whether  the  defendant  must 
be  considered  as  having  been  a  necessary  witness  in 
this  case.    I  do  not  say  that  in  an  action  of  this 
description  it  is  necessary  td  make  out  that  the  witness 
is  actually  indispensible,  or,  as  I  term  it,  necessary ;  it 
would  probably  suffice  to  show  him  to  be  material. 
For  if  a  plaintiff  could  recover  51.  by  one  witness 
who  is  present,  but  could  recover  500/.  by  the  tes- 
timony of  another  who  is  absent,  though  subpoenaed ;  or 
suppose  a  defence  of  set-off,  and  that  one  of  the  wit- 
nesses subpoenaed  for  the  plaintiff  has  a  document  which 
will  refute  the  testimony  to  be  given  in  support  of  the 
set-off;  could  not  the  plaintiff  in  either  case  swear  that 
the  witnesses  were  material,  and  without  whom  he 
could  not  safely  proceed  to  trial,  though  both  cases 
might  be  launched  without  their  presence  ?    But  it  is 
contended  here,  that  the  defendant  could  not  have 
been  a  necessary  or  material  witness  on  the  trial  in 
question)  because,  looking  at  the  situation  of  the  cause 
when  called  on  for  trial,  there  was  nearly  a  certainty 
that  the  plaintiff  would  ha* e  obtained  a  verdict  without 
the  defendant's  evidence.    The  facts  were,  that  the 
plaintiff  bad  another  witness  besides  the  defendant  to 
prove  the  use  and  occupation  of  the  premises  by  the 
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1888*  defendant  in  that  action,  but  the  present  defendant  was 
essential  to  repel  the  defence  of  set-off  which  was 
expected  4o  be  set  up.  That  being  the  state  of  things, 
the  plaintiff's  attorney  swears  that  he  withdrew  the 
record,  and  not  on  account  of  the  absence  of  his 
counsel,  but  solely  on  account  of  that  of  the  defendant. 
That  wal  a  question  far  the  jury,  as  to  which  they 
wove  directed  that  the  plaintiff  was  not  entitled  to  a 
verdict  for  the  damages  alleged  to  be  occasioned  by 
the  absence  of  the  defendant,  unless  they  were  satisfied 
that  the  withdrawing  the  record  was  an  act  fairly  done 
on  that  account  and  on  that  account  omiy.  They  have 
found  that  it  was  so  done,  having  heard  the  plaintiff's 
attorney,  and  the  reasons  assigned  by  him  for  the  step 
he  took. 

Vaughan  B.  concurred. 

Bolland  B. — The  service  of  a  subpoena  has  no 
analogy  to  that  of  an  attachment,  which  is  a  proceeding 
in  invitum.  Without  deciding  whether,  for  the  pur- 
poses of  an  action,  the  service  must  be  personal,  or  that 
the  original  subpoena  must  be  shown  in  every  case, 
I  think  the  conduct  of  this  defendant  at  the  time  has 
prevented  the  objection  from  arising.  For  instead  of 
refusing  to  attend  or  allege  the  notice  to  be  had,  he 
took  his  conduct  money  and  attended  in  court  on  three 
days  previous  to  that  on  which  the  trial  came  on. 

Corny*  now  showed  cause.  The  first  objection  was, 
that  in  order  to  entitle  a  party  to  recover  against  a 
witness  who  does  not  attend  on  his  subpoena,  he  most 
go  on  to  swear  the  jury  and  he  nonsuited,  and  canmt 
withdraw  the  record,  as  was  done  in  this  case,  before 
the  jury  were  sworn ;  and  Bland  v.  Swafford  was  relied 
on.  That  case  was  however  questioned  in  Borrow  v. 
Humphrey*,  though  not  expressly  overruled.     [Lord 
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Lyndhurst  C.  B.  That  case  was  ultimately  decided  on  the 
merits  disclosed  in  the  affidavits.]  At  all  events,  the 
judges  there  expressed  a  strong  opinion  that  the  party 
was  guilty  of  a  contempt  by  not  appearing,  though  the 
cause  was  not  called  on  for  trial,  and  the  plaintiff  with- 
drew the  record.  The  reason  assigned  by  Lord  Kenyan 
for  his  opinion  in  Bland  v.  Swqffbrd  was,  that  the 
court  had  no  power  to  call  a  witness  on  his  subpoena 
until  the  cause  was  called  on  and  the  jury  sworn ;  but 
in  Hopper  v.  Smith  (a)  Lord  Tenterden  held,  that  the 
counsel  for  the  plaintiff  had  a  right,  on  the  cause  being 
called  on,  to  have  a  witness  called  on  his  subpoena 
without  swearing  the  jury.  The  form  of  swearing  the 
jury  and  proceeding  to  a  nonsuit  occasions  unnecessary 
expense  without  object,  and  cannot  be  supported  on 
principle.  But  a  witness  who  neglects  to  appear  on 
the  writ,  not  only  commits  a  contempt  of  the  court, 
but  also  a  wrong  against  the  plaintiff,  by  compelling 
him  to  withdraw  his  record  or  be  nonsuited.  For  that 
wrong  an  action  lies ;  Pearson  v.  lies  (b). 

On  the  other  point,  that  there  is  no  distinct  allega- 
tion of  a  good  cause  of  action  in  the  original  suit,  Mas- 
terman  v.  Judson  (c)  shows  that  that  is  no  objection 
after  verdict,  if  it  appear  that  by  reason  of  the  defend-* 
ant's  disobedience  of  the  subpoena,  the  plaintiff  .received 
damage. 
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Coleridge  Serjt.  and  Chatmell  in  support  of  the 
rule*  Atney  v.  Long  {d)  distinctly  shows  that  an 
action  on  the  case  will  lie  against  a  witness  for  not 
appearing  in  obedience  to  a  subpoena,  whereby  the 
plaintiff  is  nonsuited*  But  that  declaration  averred 
that  the  plaintiff  had  a  good  cause  of  action  in  the 

(o)  1  M.  &  M.  115  ;  S.  P.  Aitkens  ▼.  Howell,  cor.  Taunton  J.,  Guild- 
hall,  May  10, 1832.  MS. 
(ft)  Dong.  556.  (c)  S  Bmg.  f  t*.  <«f)  9  Emt,  479. 
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original  action;  and  that  on  the  production  of  a  certain 
warrant  by  the  witness  the  plaintiff  would  have  obtained 
a  verdict.  Next,  whether  this  declaration  is  good  after 
verdict,  depends  on  the  question,  whether  the  jury 
must  have  found  a  good  cause  of  action  in  order  to 
give  a  verdict  for  the  plaintiff  in  the  original  suit. 
This  declaration  does  not  say  that  the  plaintiff  could 
not  go  to  trial  without  the  defendant,  but  only  that 
he  could  not  go  safely  to  trial  without  him.  [Lord 
Lyndhurst  C.  B.  Could  any  evidence  have  been  mate- 
rial if  the  plaintiff  had  no  cause  of  action?  Is  not  the 
allegation  that  the  defendant  could  give  material  evi- 
dence, substantially  an  averment  that  there  was  a  sub- 
stantial cause  of  action?  But  the  jury  have  found 
that  the  defendant  could  have  given  material  evidence 
in  that  action.  Does  not  that  impliedly  ascertain  that 
the  plaintiff  had  a  sufficient  cause  of  action?]  The 
allegation  is  not  equivalent  to  an  averment,  that  the 

plaintiff  had  a  good  cause  of  action.     Suppose  two 

• 

witnesses  to  be  both  absent,  each  of  whom,  supposing 
both  to  be  present,  could  give  material  evidence,  would 
an  action  lie  against  both  jointly,  when  the  evidence  of 
neither  in  the  absence  of  the  other,    would  in  the 
result  be  material?    [Lord  Lyndhurst  C.B.  The  fal- 
lacy is  in  this,  that  you  assume  both  to  be  necessary  to 
make  out  a  good  cause  of  action,  though  it  may  well 
be  that  a  party  has  a  good  cause  of  action,  though  not 
in  a  situation  to  obtain  a  verdict  at  the  trial  in  the 
absence  of  a  particular  witness.    That  is  the  case  here. 
Bayley  B.    Suppose  a  bill,  held  by  an  indorsee,  to 
be  the  cause  of  action,  and  that  it  is  necessary  to  prove 
an  acceptance  and  an  indorsement  by  two  witnesses,  the 
absence  of  either  would  prevent  the  plaintiff's  vec<y' 
very;  but  you  argue,  that  if  both  were  absent  he  coula 
not  sue  either.]     He  could  not  sue  them  jointly.    -10 
sustain  this  action  injury  must  have  been  sustains 


then  how  could  the  evidence  of  one  be  material  in  the 
absence  of  the  other?  To  sustain  this  action,  injury 
to  the  plaintiff  must  be  shown  to  accrue  from  the  act  ■ 
of  the  defendant.  [Lord  Lyndhurtt,  The  evidence  of 
each  would  be  material  up  to  the  point  to  which  it 
extended,  and  the  case  put  by  my  brother  Bayley 
applies.]  A  man  may  give  material  evidence  where 
there  is  no  good  cause  of  action,  e.  g.  he  may  attest 
the  signature  of  an  agreement  which  may  turn  out 
afterwards  to  be  inadmissible  for  want  of  a  stamp. 
Many  other  cases  might  be  put  to  show  that  an  allega- 
tion that  a  witness  can  give  material  evidence  does  not 
sufficiently  allege  a  good  cause  of  action.  [Lord 
Lyndhur&t  C.  B.  What  was  there  in  the  count  in  Mas- 
terman  v.  Judton  which  is  not  in  this?] 

On  the  other  question,  Stand  v.  Swafford  is  in  point, 
and  is  plainly  distinguishable  from  Barrow  v.  Humphrey •*, 
which,  however,  only  casts  doubt  on  it;  for  the  witness 
disobeys  the  writ  by  not  attending  the  judge  in  court 
when  the  cause  is  called  on,  so  that  he  is  guilty  of  a  con- 
tempt of  the  authority  which  issued  the  writ,  whether 
the  jury  are  sworn  or  not.  That  is  the  result  of  Hopper 
v.  Smith.  But  no  action  will  lie  unless  the  plaintiff  has 
incurred  injury.  Now  a  nonsuit  would  distinctly  show 
a  damage  arising  by  the  defendant's  act,  but  withdraw- 
ing the  record  is  only  the  plaintiff's  act  on  his  own 
apprehension  of  danger.  If  the  jury  were  sworn,  the 
witness  might  come  in  time  to  prevent  the  nonsuit.  If 
a  plaintiff  is  bound  to  have  a  jury  sworn  so  as  to  suffer 
a  nonsuit,  in  each  case  it  will  be  clearly  fixed,  whether 
he  sustained  injury  from  the  absence  of  the  witness  or 
not;  whereas,  though  a  plaintiff  or  his  attorney  may 
think  that  they  could  not  safely  proceed  to  trial  with- 
out the  evidence  of  a  particular  witness,  no  injury 
may,  in  reality,  have  been  sustained  by  it.  Here  the 
plaintiff  would  probably  have  recovered  on  the  evi- 
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18S3.       donee  of  the  other  witness.    [Bayley  B.  Either  the 
^"'"^      witness  who  was  present  could  prove  the  whole  case, 
jhhj  Othen    or  be  could  sot    If  he  could,  the  other's  absence  is 
not  material.    If  he  could  not,  then  his  absence  is.] 

Lord  Lyndhubst  C.  B. — Two    objections    were 
raised  to  the  declaration  in  this  case,  the  first  that 
there  was  no  averment  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit,  and  the  second  that 
it  did  not  show  that  a  nonsuit  had  taken  place  in  the 
action.  Upon  the  first  point  I  am  of  opinion  that  a  good 
cause  of  action  sufficiently  appears  by  the  averment,  so 
as  to  be  good  after  verdict*    The  declaration  states 
that  the  evidenee  which  the  witness  would  have  grreo 
was  material,  and  that  the  plaintiff  could  not  safely 
proceed  to  trial  without  it.    It  appears  to  me  that  no 
evidenee  could  have  been  material  in  that  cause>  if  the 
plaintiff  had  no  cause  of  action  in  it.    The  case  appears 
to  me  to  fall  within  the  principle,  if  net  the  very  words, 
of  Mattermm*  v.  Judton.    The  record  not  having  been 
withdrawn  in  that  case,  the  expense  of  a  nonsuit  was 
not  incurred,  but  the  averments  in  both  cases  are  sub- 
stantially the  same.    As  to  the  second  objection,  the 
rule  was  obtained  on  the  authority  of  Bland  v.  Staf- 
ford* in  which  case  Lord  Kenyonu  reported  to  have  held 
that  no  aotion  lies  against  a  witness  for  non-attendance, 
unless   the  cause  has  been  called  on  and  the  jury 
sworn.    As  has  been  already  observed  by  my  brother 
Bayley,  Lord  Kemyon  reserved  the  pointy  and  it  never 
came  before  the  court  afterwards,  the  nonsuit  having 
taken  place  on  the  merits.    The  decision  was  rested 
on  the  supposed  want  of  jurisdiction  in  a  judge  at  nisi 
prius  to  have  the  witness  called    on   his  subpcMia 
before  the  jury  were  sworn.    However,  according  to 
the  practice  of  many  years,  as  well  as  from  the  case  of 
Hopper  v.  Smith,  it  appears  that  that  opinion  wajs 


erroneous,  and  that  a  court  at  nisi  pritu  baa  jurisdic- 
tion to  suffer  the  plaintiff,  before  the  jury  is  sworn,  to 
call  a  witness  on  his  subpoena,  in  order  to  withdraw 
the  record  if  he  does  not  appear.  In  Barrow  v.  Hum. 
phreyt,  Lord  Tenierden,  and  the  rest  of  the  court  of 
King's  Bench,  expressed  doubts  of  the  propriety  of 
Lord  Kenyan's,  ruling  in  Bland  v.  Swafford.  There- 
fore, notwithstanding  that  case,  I  am  of  opinion  that 
the  plaintiff'  may  maintain  this  action.  The  rule  for 
arresting  the  judgment  must,  therefore,  be  discharged. 

Batley  B. — I  am  of  the  same  opinion.  It  is  here 
objected  that  the  declaration  does  not  aver  that  the 
plaintiff  had  a  good  cause  of  action  in  the  action 
brought  by  him  against  Hewitt.  I  agree  that  such 
fact  should  appear  on  the  face  of  the  declaration ;  bat 
though  not  expressly  averred  there,  if  it  now  appears 
from  the  various  allegations  that  the  plaintiff  must 
have  necessarily  had  such  a  cause  of  action,  the  verdict 
will  cure  the  defect.  No  evidence  which  the  defend- 
ant could  have  given  would  have  been  material,  unless 
the  plaintiff  had  a  good  cause  of  action.  Then  the 
allegations  that  the  defendant  could  have  given  mate- 
rial evidence  for  him  on  the  trial  of  the  issue,  and  that 
the  plaintiff  could  not  safely  proceed  to  trial  without 
his  evidence,  must  be  held  to  imply  that  the  plaintiff 
bad  a  good  cause  of  action. 

The  declaration  then  alleges  that  the  witness, 
though  solemnly  called,  did  not  appear,  and  that  by 
reason  thereof,  and  because  the  plaintiff  conld  not 
safely  proceed  to  trial  without  the  testimony  of  the 
defendant,  he  was  forced  and  obliged  to  and  did  with- 
draw the  record  of  nisi  prius.  That  raises  the  second 
objection,  it  being  insisted  for  the  defendant,  on  the 
authority  of  Bland  v.  Swafford,  that  this  action  is  not 
maintainable,  unless  the  cause  been  called  on,  the  jury 
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sworn,  and  the  plaintiff  nonsuited,  on  account  of  the 
absence  of  the  witness.    But  I  see  no  necessity  for  a 
plaintiff  to  go  through  those  forms  in  order  to  incur 
extra  expense.    If  a  cause  is  called  on,  the  plaintiff  has 
a  right  to  see  if  his  witnesses  are  present,  and  if  not,  to 
consider  what  course  he  is  to  take ;  and  if  the  judge 
permits  the  witness  to  be  called  on  his  subpoena  before 
swearing  the  jury,  but  does  not  appear,  I  think  the 
plaintiff  may,  by  withdrawing  his  record,  place  him- 
self in  a  situation  in  which    he  will  incur  smaller 
expenses  than  if  he  went  on  to  be  nonsuited.     By  this 
course  also,  the  absent  witness  is  benefited   in  the 
result.     If  he  could  show  that  he  had  sustained  injury 
by  the  jury  not  being  sworn,  and  that  he  attended  at 
the  time  proper  for  his  examination,  that  might  insti- 
gate the  damages;  but  in  the  absence  of  any  such 
suggestion,  I  do  not  see  how  he  can  be  aggrieved  by 
the  record  being  withdrawn,  or  that  it  would  have 
been  better  for  him  if  the  plaintiff  had  suffered  a  non- 
suit at  a  heavier  expense.    The  fact  that  Lord  Kenyan 
saved  the  point  in  Bland  v.  Swafford,  shows  his  want 
of  confidence  in  his  impression  at  nisi  prius ;  for  that 
learned  person  was  not  in  the  habit  of  saving  points 
and  going  on  with  a  trial  afterwards,  if  his  mind  was 
quite  satisfied.    That  case  is  also  materially  shaken  by 
Barrow  v.  Humphreys,  where  the  court  of  King's 
Bench  expressed  their  opinion  that  a  witness  by  not 
appearing  was  guilty  of  a  contempt,  so  as  to  be  subject 
to  an  attachment,  though  the  record  was  withdrawn 
without  swearing  the  jury.    The  court  give  a  remedy 
by  attachment  in  order  to  avoid  the  more  burdensome 
process  of  an  action  for  damages,  and  I  see  no  substan- 
tial distinction  between  the  two  for  this  purpose. 


Bolland  B. — The  allegations  that  the  defendant 
could  have  given  material  evidence  in  the  cause,  and 
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that  the  plaintiff  could  not  safely  proceed  to  trial  with-  1833 

out  his  testimony,  taken  together,  must  after  verdict  be  v^v-^ 

considered   as   sufficiently   alleging   a  good   cause  of  andUOth 

action  in   the   original  suit.     The   only   authority  in  v. 

TI  ft  NT 

support  of  the  other  objection  is  Stand  v.  Swqffbrd,  in 
which,  at  the  moment,  Lord  Kenyon  appears  to  have 
distinguished  between  the  jurisdiction  of  a  judge 
sitting  at  nisi  prius,  and  that  of  a  court  in  banc,  which 
could  grant  an  attachment.  That  opinion  must  have 
rested  on  this  ground,  that  he  thought  the  proceeding 
to  swear  the  jury  and  try  the  cause  in  the  absence  of  a 
witness,  was  a  necessary  foundation  for  ulterior  pro- 
ceedings against  him.  The  modern  practice  is  differ- 
ent, and  if  the  question  is  tried  by  reason  and  expe- 
diency there  can  be  no  ground  for  requiring  the  plain- 
tiff to  go  on  to  be  nonsuited.  Again,  if  tried  by  the 
test,  whether  or  no  the  court  has  power  to  issue  an 
attachment  in  such  a  case  as  this,  it  appears  from 
Barrow  v.  Humphreys  that  it  has.  In  Pearson  v. 
lies  (a),  Lord  Mansfield  places  the  proceedings  by 
attachment  and  the  action  for  damages  on  the  same 
footing.  I  am  clearly  of  opinion  that  the  judge  had 
power  to  allow  the  party  to  be  called  on  his  subpoena 
without  the  jury  being  sworn,  and  that  that  course 
benefits  the  absent  witness. 

Gurney  B. — I  am  of  the  same  opinion  on  both 
points.  I  have  repeatedly  known  judges  at  nisi  prius 
permit  witnesses  to  be  called  on  their  subpoenas  before 
swearing  the  jury,  in  order  to  withdraw  the  record.  If 
that  is  done  on  account  of  the  absence  of  the  witness, 
I  am  of  opinion  that  an  action  will  lie  against  him.  It 
is  conceded  that  this  plaintiff  had  a  remedy  by  attach- 
ment, and  I  cannot  see  why  he  should  not  have  a 

(a)  Doug.  561. 
VOL.  UK  3  M 
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remedy  by  action,  the  very  foundation  of  which  is, 

that  he  had  sustained  injury  by  the  non-attendance  of 

the  witness. 

Rule  discharged* 


William  Jones  against  Amos  Jones. 

oYthe^e?  QOVENANT.  The  deed  declared  on  was  a  mar- 
to  a  deed  of  riage  settlement,  in  which  the  plaintiff  was  trustee 

a  marriage,  the  ^or  the  intended  wife,  and  the  defendant  was  father 
father  of  the     Gf  the  intended  husband.     The  only  plea  was  non  est 

intended  hus-     -  .         ■-»■*»»• 

band,  who  was  factum.  At  the  trial,  at  the  last  Herefordshire  assizes, 
the  only  con-    before  Parie  J.,  the  following  facts  appeared  as  to  the 

veymg  party,  #  *  °  ** 

executed  and     execution. 

deed6™  *  *  ^  ^e  Part*es  to  the  deed  were  assembled  to  execute 
Just  after,  and  it  except  the  plaintiff,  the  trustee.  The  defendant  was 
other  person  the  so'e  conveying  party.  He  executed  and  delivered 
h.ad 5xf cute^»   the  deed,  and  a  witness  attested  his  execution;   but 

the  father  of      .  * 

the  intended     immediately  after  he  had  so  done,  and  before  it  was 

tofa  cEe^  executed  by  ^Y  other>  the  father  of  the  intended 
giving  a  power  wife  objected  to  a  clause  containing  a  power  of  revo- 

upon  which"'  cati°n  by  either  the  intended  husband  or  his  wife. 

the  father  of  It  was    accordingly    struck  out,    the  deed  was  re- 

immediately  executed  by  the  defendant,  and  a  new  attestation  of 

agreedthatit  jjjs    execution    indorsed.      The  rest  then  executed. 

should  be 

struck  out ;  For  the  defendant,  it  was  objected  that  the  deed 
that  was  ac-     became  a  different  deed  by  the  alteration  in  it,  and 

cord  ingly  done,  »  ^ 

the  conveying  could  not  therefore  be  given  in  evidence  for  want  of  a 
cuted  Tnd The  ^res^  stamp.  The  learned  judge  directed  a  verdict  for 
others  exe-  the  plaintiff,  but  gave  leave  to  move  to  enter  a  nonsuit. 
that  no  fresh'   A  rule  having  been  obtained  accordingly, 

stamp  was 

rendered  necessary  by  the  alteration,  the  deed  being  only  in  fieri  when  it  took  place. 
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Richard*  showed  for  cause,  that  the  deed  when 
altered  was  in  fieri  and  not  completed  (a).  The  court 
then  stopped  him  and  called  on 

Maule  in  support  of  the  rule.  This  deed,  after  being 
delivered  by  the  only  conveying  party,  and  his  exe- 
cution attested,  was  altered,  not  to  carry  into  effect  the 
original  intention  by  rectifying  a  mistake,  but  to  change 
the -contract  in  a  material  respect.  It  therefore  became 
a  different  deed  and  required  a  fresh  stamp.  It  cannot 
be  said  to  be  in  fieri  after  the  defendant  had  executed, 
for  not  having , delivered  the  deed  as  an  escrow,  but 
absolutely,  he  bad  then  no  locus  pcenitentise.  The 
non-execution  by  the  trustees  did  not  prevent  the 
complete  operation  of  the  deed.  At  the  moment  of 
execution  it  would  equally  pass  the  property  against 
the  defendants  heir,  or  protect  it  against  a  subse- 
quent act  of  bankruptcy  by  the  defendant,  or  an 
elegit  against  him.  Then  if  the  deed  has  been  exe- 
cuted, and  might  be  enforced  against  the  defendant, 
the  stamp  required  to  be  on  it  at  that  moment  is  functus 
officio;  Schumanv.  Wethered{b).  [Bayley  B.  There, 
a  perfect  annuity  had  been  granted,  and  a  new  con- 
tract was  agreed  on  between  the  parties.]  In  Hill  v. 
Patten  (c),  and  French,  assignee  of  Hill  v.  Patten  (d),  a 
policy  of  insurance  effected  on  a  ship  and  outfit,  was 
altered  to  ship  and  goods,  without  fresh  stamp  ;  and  it 
was  held,  that  it  could  not  be  enforced  either  as  it 
stood  originally  or  as  altered.  Seed  v.  Deere  (e) 
supports  those  cases.  [Bayley  B.  There  the  point 
was  taken  that  the  first  deed  was  in  fieri,  but  the 

court  thought  it  was  completed.]    v.  Lee  (/)  is 

expressly  in  point.  A  deed  having  been  executed,  was 

(o)  See  1  E*p.  N.  P.  C.  189 ;  2  Surk.  C.  N.  P.  313  j  I  id.  45t. 
«)  1  Eat,  53S.  (e)  3  Eatt,  373.  (d)  1  Cnrap.  T! . 

(«)  .7  B.  &  Cr.  361.  {J)  2  Eq.  Cm.  Abridged,  414,  pi.  13. 

3m2 
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1833.  altered  by  consent  of  parties  and  re-executed.  Held, 
that  it  could  not  be  given  in  evidence  as  a  new  deed 
unless  stamped  afresh,  for  the  whole  deed  was  vacated 


Jones 
v. 


Jones.        by  the  alteration. 


Bayley  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  It  appears,  that  though  there  was  a 
formal  delivery  of  the  deed  by  the  defendant,  it  had 
not  been  so  far  perfected  as  to  be  incapable  of  altera- 
tion by  the  parties  present.  It  was  a  marriage  settle- 
ment, and  the  necessary  parties  to  the  execution  were 
present.  The  father  of  the  intended  husband  executes 
as  the  only  conveying  party  ;  then  at  the  moment  after 
he  has  executed,  and  before  the  ink  can  be  said  to  be 
dry,  and  while  all  the  parties  remained  present,  and 
before  any  of  them  had  executed,  a  clause  in  the  deed 
is  objected  to  by  the  party  interested  for  the  intended 
wife.  Then,  before  the  deed  has  been  ever  passed  to 
the  persons  intended  to  be  benefited,  the  parties 
consent  to  have  the  alteration  introduced,  by  striking 
out  the  clause  objected  to.  The  party  who  had  exe- 
cuted it  in  its  former  state  then  re-executed  it. 

While  these  facts  took  place,  I  think  the  execution  of 
the  deed  may  be  said  to  have  been  in  fieri  only,  and 
that  the  alteration  was  a  new  moulding  of  the  deed, 
which  did  not  make  it  liable  to  be  re-stamped.  If  cir- 
cumstances like  these  were  held  to  have  the  operation 
here  sought  to  be  given-  to  them,  the  stamp  laws  would 
become  a  trap  to  harmless  parties.  They  are  intended 
to  obtain  a  revenue  by  making  certain  stamps  necessary 
when  a  deed  is  perfected,  as  well  by  the  acceptance  of 
the  parties  who  are  to  take,  as  by  the  delivery  by  any 
who  are  to  convey.  In  this  case,  before  any  opportunity 
was  offered  to  the  cestui  que  trusts  to  execute,  a  party 
interested  for  one  of  them  objects  to  the  deed.  He 
might  have  said,  we  will  not  consent  to  the  marriage 


taking  place  on  these  conditions.  The  alteration  then 
took  place  by  consent  of  all  the  parties  assembled^ 
I  am  therefore  of  opinion,  that  as  at  the  moment  of 
execution  an  alteration  was  required  by  one  side  and 
acquiesced  in  by  the  other,  the  deed  was  not  so  far 
completed  as  to  make  a  new  stamp  necessary,  and  the 
first  stamp  would  cover  the  re-execution. 

Vauqhan  B. — The  question  is,  whether  the  deed 
was  in  fieri  only  or  factum  and  finished,  and,  under  the 
circumstances,  I  think  it  was  in  fieri  only.  All  the 
parties  (except  the  trustee)  bad  assembled  to  execute 
this  deed.  One  of  them  had  just  sealed  and  delivered 
it,  when,  before  the  other  contracting  parties  had 
executed,  an  objection  was  taken  by  one  of  them  to  a 
clause,  which  it  was  agreed  should  be  struck  out;  upon 
which  the  party  who  had  executed,  re-executed,  and 
re-delivered  the  deed,  and  the  other  parties,  executed. 
On  the  ground  that  there  was  no  consummation  of  the 
deed  before  it  was  altered,  I  am  of  opinion  that  no 
fresh  stamp  was  required.  The  learned  baron  also 
alluded  to  Kennevley  v.  Nash  (a),  and  Peacock  v. 
MurrelUb). 

Bolland  and  Gurney  Bs.  concurred. 

Rule  discharged  (c). 

(a)  J  Stark,  R.  453.  (6)  t  Id.  538. 

(c)  Sec£rparleSairj«r,  17  Ves.  244;  I  Rose'i  Bankruptcy  Chics,  141, 
decided  on  n  bankrupt'*  certificate,  before  6  G. 4.  c.  16. 9.  98.  exempted 

it  from  stamp  cinij. 
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1833.  Paynter  against  Williams  and  Another. 

A  pauper  set-  A  SSUMPSIT  for  medicines  and  attendances.  Plea; 
sided  for  some  ^e  general  issue.   At  the  trial,  before  PattesonJ., 

time  in  the       at  the  x^n/  assises  for  Pembrokeshire,  the  following 

neighbouring  .  .     ._, 

parish  of  S/.F.  appeared  to  be  the  facts  of  the  case.  The  plaintiff,  an 
being  relieved  apothecary  residing  at  Pembroke,  sued  the  defendants, 
The  relief  was  as  overseers  of  the  parish  of  Gumphreston,  for  medicine 
onThe  ground  an<^  attendance  furnished  to  a  pauper  belonging  to 
of  his  not  being  their  parish,  who  had  been  resident  for  some  time  at 
The  pauper  '  *  house  in  the  parish  of  St.  Florence,  which  closely 
afterwards  was  adjoined  Gumphreston,  and  was  in  a  consumption, 
consumption.  The  plaintiff  was  not  the  parish  apothecary  of  Gtrw- 
DUiniiff  °  phreston.  The  pauper  had  previously  received  relief 
medical  man,  in  St.  Florence  from  Gumphreston,  but  the  latter 
hfm  eight  or  parish  had  refused  to  continue  it  while  the  pauper 
nine  weeks,  he  resided  out  of  their  parish.  The  plaintiff's  attendance 
the  pauper's  *  began  at  the  end  of  March  1829,  eight  or  nine  weeks 
wife  to  the       after  which  the  plaintiff  sent  the  overseers  of  Gum* 

overseers  of  ^ 

O.   After       phreston  a  letter  by  the  pauper  s  wife,  the  contents  of 

o^hera*0116  w^c^  were  not  "*  evidence,  but  on  receiving  which, 
said  that  one  of  them  said,  that  the  plaintiff  had  been  attending 
had 'been  at-  *he  PauPer  8ome  time  before  then.  They  there- 
tending  the  upon  renewed  the  weekly  allowance  until  his  death, 
time  before  which  took  place  in  July  1830,  the  plaintiff  having, 
then.  They  attended  him  during  all  that  period.  It  was  objected, 
newed  their  that  the  pauper  being  resident  out  of  Gumphreston 

aUrowanceCfor  w^en  t^le  advice  and  medicines  were  supplied,  there 
maintenance,  was  no  sufficient  evidence  to  show  any  employment  of 
r^un^the16  the  plaintiff  by  the  defendants  to  attend  him.  The 
pauper's  death,  learned  judge  nonsuited  the  plaintiff,  giving  him  leave 

but  neither 

prohibited  the  to  move  to  enter  a  verdict  for  14/.  the  amount  of  his 

attrad  the  biH'  °r  SUCh  part  °f  !t  aS  the  C0Urt  should  think  fit" 

pauper  or  fur-  T  _ 

nished  him  John  Evans  having  obtained  a  rule  accordingly, 

with  other 

medical  assistance :  Held,  that  they  were  liable  to  pay  so  much  of  the  plaintiff's 

bill  for  medicines  &c,  as  was  incurred  after  the  letter  was  received. 


£.  V.  Williams  showed  cause.    First,  was  there  a       1833. 
legal  obligation  on  the  defendants,    as   overseers  of     p 
Gumpkrcston,  to  provide  medical  relief  for  a   pauper  v. 

belonging  to  their  parish  while  resident  out  of  it,  anj  Aao*her. 
without  any  suspended  order  of  removal  ?  For  if  not, 
as  there  was  no  express  promise  to  pay,  the  law  will 
not  raise  an  implied  promise  from  the  moral  obligation 
on  the  defendants  to  provide  for  the  poor.  Watson  v. 
Turner  (a)  only  shows,  that  where  a  sick  pauper 
resides  out  of  his  parish,  the  obligation  of  the  over- 
seers of  his  parish  to  relieve  him  is  not  legal  but 
moral  only,  and  that  therefore  an  express  promise  is 
there  necessary  to  bind  them.  In  Atkins  v.Banwell(u), 
the  overseers  of  the  parish  where  the  pauper's  illness 
happened  were  under  a  legal  as  well  as  moral  obli- 
gation to  relieve,  and  it  was  therefore  held,  that  the 
law  would  not  raise  an  implied  promise  by  the  parish 
i  n  whichhe  was  settled,  to  repay  the  other  parish  for 
medical  assistance  provided  for  him.  Lord  Ellen- 
borough  said,  that  in  Watson  v.  Turner  the  circumstance 
of  the  special  promise  to  pay  the  plaintiff's  bill  after  it 
was  contracted  made  all  the  difference;  adding"  a 
moral  obligation  is  a  good  consideration  for  an  express 
promise,  but  it  has  never  been  carried  further  so  as  to 
raise  an  implied  promise  inlaw."  Lamb  r.Bunce(c), 
and  TomUnson  v.  Bentall(d)  are  inapplicable,  the 
medical  aid  having  been  there  supplied  to  casual  poor, 
under  the.  legal  obligation  of  the  parish  where  they 
were  found)  so  to  relieve  them. 

In  Wing  v.  Mill{e)  the  decision  in  favour  of  the 
apothecary  must  have  turned  on  the  express  promise 

(a)  BuH.  M.  P.  130,  147,  fSI.  >nd  remarked  on  in  the  note  to  Wtnnnl 
».  Adnty,  S  Bm.  k  P.  J49,  and  io  Sel.  N.  P.  56 )  Wing  ».  Mill,  1  B.  fc 
Aid.  105. 

(*>  !i  Rut,  506.  <<)  4  M.  &  S.  «5. 

(J)  ft  B.  &  Cr.  738  j  .nd  tee  Gnt  v,  TtmUiu,  id.  746,  D. 

(.)  1  B.  &  Aid.  104. 
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1833.  of  the  overseer  founded  on  bis  moral  obligation  to  pay. 

1^v^^  [Bvyky  B.  Only  the  overseer  who  promised  was  there 

v.  sued  (a).]     The  pauper  there  received  relief  from  his 

Williams  Qwn  parish    while  he  resided  and  had  medical  aid  in 

and  Another.  *  ' 

another,  his  illness  being  occasioned!  not  by  accident, 
but  gradual  decay.  Lord  Ellenborough  said,  "  In  this 
case  both  the  legal  and  moral  obligation  obtain."  That 
with  the  overseer's  express  promise  to  pay  the  plain- 
tiff's bill  is  the  true  ground  of  the  decision,  and  the 
other  observations  of  Lord  Ellenborough  and  Bayley  J. 
are  extrajudicial.  Then  the  fact  of  the  pauper's  relief 
during  his  illness  by  the  parish  to  which  he  belonged, 
makes  no  difference.  Since  35  Geo.  3.  c.  101.  s.  2., 
there  can  be  no  hardship  in  laying  down  that  the 
parish  to  which  a  pauper  does  not  belong  shall  relieve 
the  pauper  while  he  is  in  their  parish ;  for  an  order 
for  his  removal  might  have  been  made  and  suspended 
during  bis  illness,  and  by  another  order  the  expenses 
incurred  during  his  suspension  might  be  obtained. 
Could  the  overseers  of  Gumphreston  be  indicted  for 
suffering  the  pauper  to  die  of  want  of  medical  aid  when 
be  was  in  St.  Florence  ?  [Lord  Lyndhurst  C.  B.  The 
overseers  of  the  parish  where  he  was,  were  bound  to 
provide  him  with  medical  assistance,  but  might  have 
insisted  on  an  order  of  removal  made  before  providing 
it.]  Le  Blanc  J.  in  Atkins  v.  Bantvell,  says,  "  There 
was  a  moral  as  well  as  legal  obligation  to  maintain  the 
pauper  in  his  illness  in  the  parish  where  he  was  at  the 
time."  That  shows  that  St.  Florence  could  not  relieve 
itself  of  responsibility  until  they  had  removed  the 
pauper  or  got  a  suspended  order.  No  legal  obligation 
can  exist  to  relieve  a  pauper  out  of  the  parish.  If 
assumpsit  will  lie  for  medicines  on  an  implied  contract 
to  pay  for  them,  it  will  also  lie  for  any  other  necessaries, 

(a)  See  Watton  v«  Turner,  Bali.  N.  P.  130,  and  Malkin  ▼.  VUhtntrnf, 
3B.&  Aid.  89. 


Paykter 
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e.  g.  for  the  difference  between  the  sum  allowed  by  a        1833. 
parish,  and  that  actually  expended  in  supplying  the 
pauper  with  necessaries. 

Secondly!  supposing  the  defendants  to  be  under  a  Williams 
legal  obligation  to  furnish  medical  aid  to  the  pauper  in 
St.  Florence,  do  the  circumstances  raise  an  implied 
promise  by  them  to  do  so  ?  Since  Lamb  v.  Bunce  (a), 
and  Tomlinson  v.  Bentall(b),  it  must  be  conceded  that 
if  parish  officers  act  on  their  knowledge  of  medical 
attendance  and  do  not  repudiate  it,  they  are  liable. 
[Bayley  B.  Tomlinson  v.  Bentall  was  a  claim  on  the 
parish  officers  of  a  parish  where  the  pauper  was  not 
settled.  Lord  Lyndhurst  C.  B.  Suppose  the  legal 
obligation  to  exist,  there  was  a  communication  to  the 
overseers  by  which  they  appear  to  have  been  made 
acquainted  with  the  plaintiff's  attendance  while  it  was 
going  on,  and  there  was  no  repudiation  of  it.  Those 
are  strong  circumstances  from  which  to  imply  a  promise 
to  pay,  and  an  adoption  of  the  plaintiff's  services.] 
[Bayley  B.  The  demand  need  not  be  entire;  the 
plaintiff  might  be  entitled  to  recover  for  the  attendance 
given  after  that  letter.  In  Lamb  v.  Bunce  the  accident 
required  immediate  aid,  so  that  there  was  no  time  to 
get  an  order.]  Here,  the  defendants  might  have 
chosen  to  employ  their  own  surgeon,  or  contested  their 
liability  ;  and  no  presumption  of  a  promise  or  request 
by  them  arises,  as  in  Lamb  v.  Bunce,  from  any  fact  of 
the  plaintiff's  having  previously  attended  the  parish 
poor. 

J.  Evans  and  Whitcombe  showed  cause. 

The  question  undisposed  of  is,  whether  the  defend* 
ants,  as  overseers  of  Gumphreston,  were  legally  liable 
to  provide  medical  aid  for  this  pauper  while  resident  in 

(a)  4M.&S.  375.  (A)  5  B.  &  Cr.  738. 


Paymtib. 
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1888.        St.  Florence  f     Now    Wing  v.  Mill  is  precisely  in 
point*    Weekly  relief  was  there  given  to  the  pauper 
while  resident  out  of  the  parish  to  which  he  belonged, 
Williams    and  medical  aid  was  rendered  him  in  a  disease  occa- 
sioned not  by  an  accident  but  by  gradual  decay,  with- 
out a  previous  retainer  by  the  overseers  of  bis  parish. 
They,  however,  were  held  liable  to  pay  for  it*    [Lord 
Lyndhurst.  An  express  promise  existed  in  that  case.] 
That  is  not  a  material  difference  from  this  case ;  for  if 
there  was  a  legal  obligation  on  the  overseers  of  Gum- 
pkreston  to  pay,  no  express  promise  by  them  was  neces- 
sary j  and  if  there  was  not,  a  promise  by  them  would  have 
been  void  as  nudum  pactum.     The  cases  on  casual  poor 
must  not  be  confounded  with  this.   Since  Lamb  i.Bumc* 
and  Wing  v.  Mill  the  rule  seems  to  be,  that  where  tbe  ill- 
ness of  a  pauper  is  of  a  permanent  kind,  not  proceeding 
from  an  accident,  which  would  oblige  the  parish  he  i* 
in  at  the  time  to  relieve  him  as  casual  poor,  without 
remedy  against  the  parish  in  which  he  may  be  settled* 
the  overseers  of  the  latter  parish  are  liable,  without  ex- 
press promise,  to  pay  for  medical  aid  afforded  him,  it 
they  know  that  it  is  so  given,  and  do  not  interpose  to 
hinder  it.    Then  in  what  manner  does  his  receipt  of 
relief  from  the  parish  to  which  he  belongs,  while  be  is 
resident  in  another  parish,  differ  the  case?  [Bayley™* 
Why  was  he  not  casual  poor  here?  and  why  did  not 
St.  Florence  obtain  an  order  of  removal  ?]    The  con- 
tinuance of  relief  made  that  step  unnecessary.    0^ 
Lyndhurst  C.  B.   Watson  v.  Turner  is  not  a  case  of 
casual  poor.    In  every  page  of  Butler's  Nisi  Pn**> 
where  it  occurs,  it  is  put  as  elucidating  the  rule  of 
moral  obligation.    Lamb  v.  Bunce  shows  that  where 
there  is  a  legal  liability  on  overseers  to  afford  medical 
aid,  a  contract  by  them  to  pay  for  it  may  be  inferred 
from  equivalent  circumstances,  e.  g.  their  not  objecting 
while  it  was  going  on.    Here  the  nonsuit  proceeded  on 
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the  supposed  absence  of  legal  liability  and  of  any  ex-        1833. 
press  promise  founded  on  moral  obligation*    Bayley     p    " 
B.  The  express  promise  in  Watson  v.  Turner  distin-  v. 

guished  it  from  Atkins  v.  BanweU,  where  there  was   ^Another, 
none.]    It  is  said  this  pauper  could  not  be  casual  poor 
in  St.  Florence,  being  permanently  resident  there  (a). 
\BoUand  B.  Lord  Ellenborough  lays  down  a  wider  rule 
in  Rex  v.  Chatham  (b).  Nolan  in  his  Poor  Laws  (vol.  2. 
437)  says,  "  When  a  poor  person  not  settled  in  a  parish 
becomes  chargeable  from  accident,  sudden  calamity,  or 
any  other  circumstance,  he  falls  within  the  description 
of  casual  poor,  and  the  parish  in  which  he  is  detained 
becomes  bound  to  relieve  and  take  care  of  him," — 
Bayley  B.  It  does  not  appear  that  he  was  too  ill  to  be 
removed  to  his  own  parish ;  had  he  been  so  removed, 
the  overseers  would  have  been  bound  to  furnish  medical 
aid,  but  might  have  selected  their  own  medical  man,  and 
with  his  assistance  might  have  judged  of  what  was  neces- 
sary.   But  are  they  under  a  legal  obligation  to  pay  any 
medical  person  who  might  be  called  in  without  their 
knowledge  or  assent?]   Here  is  evidence  that  the  over- 
seers knew  of  the  plaintiff's  attendance.     Moral  obliga- 
tion may  concur  with  legal  liability,  but  it  cannot  attach 
on  overseers  distinctly  from  their  legal  liability  to  relieve. 
That  depends  on  the  statute,  by  which  every  one  is  en- 
titled to  relief,  either  where  he  lives  or  is  settled. 
Watson  v.  Turner  has  unquestionably  been  considered 
as  authority  that  an  express  promise  following  a  merely 
moral  obligation  will  raise  an  assumpsit ;  but  if  that 
case  shall  be  found  to  rest  on  moral  obligation  only,  it 
may  in  that  view  be  much  doubted  (c).     But  "  moral 
obligation"  is  probably  used  there  as  contra-distin- 

(a)  See  Rex  v.  Bury  &  Edmunds,  10  East,  27. 

(6)  8  East,  498. 

(c)  See  the  note  to  WnnaU  ▼.  Adney,  5  B.  &  P.  S49. 
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1833,  guished  to  "  no  moral  obligation/'  or  to  a  case  without 
an;  obligation!  and  not  to  a  legal  obligation.  Again, 
Serjt.  Williams  cites  it  in  Wettnall  v.  Adney  as  a  case 
Williams  oi  legal  liability,  "  because  they  were  bound  by  law  to 
provide  for  the  poor."  Le  Blanc  J.  in  Atkins  v.  Ban- 
well  treats  the  obligation  on  overseers  to  maintain  a 
pauper  in  his  illness,  in  the  parish  where  he  is  at  the 
time,  as  both  moral  and  legal.  Whether  in  that  case, 
or  in  Watson  v.  Turner,  the  paupers  were  casual  poor 
or  not,  it  is  sufficient  they  were  chargeable  in  the  parish 
where  they  resided.  The  fact  of  relief  in  this  case 
distinguishes  it  from  Atkins  v.  Banwell,  where  the  pa- 
rish in  which  the  pauper  was  settled  never  recognized 
any  liability.  [Bayley  B.  Le  Blanc  J.  in  reality  thought 
that  the  parish  in  which  the  pauper  was  at  the  time  of  his 
illness  was  morally  and  legally  bound  to  maintain  him.] 
Wing  v.  Mill  is  only  maintainable  on  the  ground  of  the 
legal  liability  of  the  overseer  of  the  parish  to  which  the 
pauper  belonged,  with  or  without  an  express  promise ; 
for  if  he  was  not  legally  liable,  this  promise  would  be 
nudum  pactum  only,  and  the  argument  of  Copley  Serjt. 
on  his  behalf,  taking  the  pauper  to  be  casual  poor  in 
the  parish  where  he  resided,  would  have  been  unan- 
swerable, when  he  said,  "  The  poor  laws  are  mere 
arbitrary  enactments,  and  do  not  carry  moral  obliga- 
tions beyond  the  legal  liability  which  in  this  case  at- 
tached on  the  parish  which  was  the  residence  of  the 
pauper."  [Lord  Lyndhurst  C.  B.  If  a  legal  obligation 
exists  to  render  medical  aid,  there  must  still  be  a  re- 
tainer of  the  plaintiff  or  a  promise  to  pay  him.]  Lamb 
v.  Bunce(a)  and  Gent  v  Tomkins(b)axe  cases  of  casual 
poor  within  the  narrowest  definition.  In  the  latter 
case  the  parish  in  which  the  accident  happened  was 
held  liable  to  find  medical  aid,  and  that  in  which  he 

(a)  4M.&S.  975.  (6)  5  B.  &  Cr.  746  n. 


Paynter 
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was  settled  was  not.  [Bay ley  B.  The  new  trial  was  1833* 
granted  on  the  ground  that  the  jury  should  confine 
the  damages  to  the  attendance  subsequent  to  the  de- 
fendant's promise.]  Then  is  this  case  one  of  mere  Williams 
moral  or  of  legal  obligation  ?  The  plaintiff  attended 
during  the  illness,  a  decline,  which  lasted  more  than 
twelve  months ;  after  eight  weeks  he  gave  notice  to  the 
defendants  of  his  attendance,  and  13/.  1*.  was  incurred 
afterwards. 

Lord  Lyndhurst  C.B. — I  am  of  opinion  that  the 
verdict  should  be  entered  for  the  plaintiff  for  so  much 
of  this  bill  as  was  incurred  after  the  letter  was  sent  to 
the  defendants  by  the  pauper's  wife.  I  come  to  that 
conclusion  upon  the  peculiar  facts  of  this  case.  The 
pauper  being  settled  in  Gumphreston,  appears  to  have 
resided  some  time  in  St.  Florence,  and  had  had  a 
weekly  allowance  there  from  the  former  parish,  which 
had  been  discontinued,  the  overseers  saying  they 
would  pay  him  no  more  till  removed  into  his  own  pa- 
rish. He  afterwards  became  ill,  but  not  so  much  so 
that  he  might  not  have  been  removed ;  he  was  attended 
by  the  plaintiff  for  eight  or  nine  weeks.  A  letter  was 
taken  over  from  the  plaintiff  to  the  overseers  of  Gum" 
phreston  by  the  pauper's  wife.  Though  its  contents  are 
not  in  evidence,  we  may  infer  from  the  subsequent  acts  of 
the  defendants  that  it  related  to  the  plaintiff's  attendance 
on  the  pauper :  at  all  events,  after  its  receipt  the  weekly 
allowance  was  renewed  by  the  overseers  of  Gumphres- 
tan  till  the  pauper's  death.  That  shows  their  know- 
ledge that  the  pauper  was  in  St.  Florence,  and  amounts 
to  a  request  by  them  that  he  should  not  be  removed, 
and  should  continue  to  reside  in  St.  Florence,  and 
to  a  promise  to  allow  what  was  requisite.  They  must 
be  taken  to  have  known  of  the  plaintiff's  attendance. 
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183S.       Then!  in  my  opinion,  their  conduct  amounted  to  an  ac- 

v^*^»'  ceptance  of  his  services,  and  created  a  legal  liability. 
Pathtxr 

v. 
Williams         Bayley  B. — I  have  ultimately  arrived  at  the  opinion 

that  the  plaintiff  is  entitled  to  recover  13/.  1#.     The 
legal  liability  of  the  parish  is  not  of  itself  sufficient  to 
entitle  the  plaintiff  to  recover,  unless  there  is  a  retainer 
or  an  adoption  of  the  plaintiff's  attendance  by  the 
parish  to  be  charged  with  the  payment.    It  does  not 
follow  that  the  legal  liability  of  a  parish  to  furnish  a 
pauperwith  medical  assistance  makes  them  liable  to  pay 
any  medical  man  who  may  be  employed,  or  may  choose 
to  attend  him.    A  proper  person  must  be  employed, 
but  they  may  in  the  first  instance  choose  who  he  shall 
be.    Nearly  all  the  cases  are  cases  of  legal  liability. 
Wing  v  Mill  is  such  a  case;  but  I  do  not  think  it  a 
case  of  legal  liability  only,  for  I  think  that  retainer  or 
adoption  must  also  be  proved.    In  that  case  there  was 
evidence  of  both.  The  parish  officers  there  knew  of  and 
sanctioned  the  attendance  of  the  medical  man,  for  they 
directed  him  to  send  in  his  bill.    Here  the  pauper 
living  in  St.  Florence  belonged  to  Gumphreston,  which 
latter  parish  for  some  time  made  him  a  weekly  allow- 
ance for  maintenance  while  living  in  St.  Florence,  but 
discontinued  it  on  the  ground  that  the  pauper  lived 
out  of  their  parish.    Medical  attendance  afterwards 
became  essential,  and  is  supplied  by  the  plaintiff  for 
some  time  without  communication  to  the  parish  of 
Gumphreston,  at  the  plaintiff's  own  peril,  and  without 
any  legal  claim  on  Gumphreston  for  that  attendance. 
However,  after  his  having  attended  the  pauper  eight 
or  nine  weeks,  a  letter  is  sent  by  the  plaintiff  to  the 
overseers  of  Gumphreston,  the  contents  of  which  do 
not  clearly  appear,  but  no  difficulty  arises  as  to  the 
general  tenor  of  its  contents,  which  may  be  inferred 
from  accompanying  circumstances.      The   parbh  of 
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Ghimphreston  afterwards  renewed  those  payments  for       1883. 
maintenance,  which  they  had  discontinued,  and  thus     p-*^^ 
acquiesced  in  the  pauper's  remaining  in  St  Florence,  v. 

and  showing  themselves  to  be  no  longer  desirous  to  ^IiLIAt{f9 
have  the  pauper  removed  into  Gumphreston,  in  order 
to  complete  or  ensure  their  liability.  If  they  had  con* 
tinued  to  desire  his  removal  to  take  place  they  should 
have  repudiated  the  plaintiff's  services  or  appointed  a 
medical  man  of  their  own.  As  they  did  not  do  either, 
the  inference  arises  that  they  were  not  only  legally 
liable  to  maintain  the  pauper,  but  that  they  agreed  to 
pay  the  plaintiff  for  his  medical  attendance  on  him.  I 
am  therefore  of  opinion,  that  the  plaintiff  may  recover 
131.  U.  for  his  attendance,  after  their  receiving  that 
letter.  Another  circumstance  shows  that  the  defendant 
Williams  had  received  it,  for  he  says,  when  asked  to 
pay,  "  The  attendance  began  before  Mr.  Paynter 
wrote  to  me."  That  shows  his  opinion  that  the  con- 
tract was  entire,  and  that  he  was  not  liable  for  any 
part. 

Vauohan  B. — I  concur,  relying  entirely  on  the  spe- 
cial circumstances  of  this  case,  and  without  disturbing 
Wing  v.  Mill.  My  difficulty  was,  whether  it  should 
not  have  been  left  to  the  jury  to  say,  whether  the  de- 
fendants recognized  the  plaintiff  as  medical  attendant 
on  the  pauper  or  not. 

Bolland  B.  concurred. 

Rule  absolute  to  enter  a  verdict  for 
plaintiff  for  131.  Is. 
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1833.  Ward  against  Bell. 

A  decluration  TPHE  declaration  was  in  assumpsit  on  an  award,  and 

on  an  award  contained  several  counts,  some  of  which  had  beeat 

contained  se- 

vend  counts:  added  on  summons,  before  Alderson  J.  at  the  xori 
"eenerarver-  assizes-  At  the  trial  one  submission  and  one  award 
diet,  the  plain-  were  proved ;  the  plaintiff  had  a  verdict,  and  the  master 
entitled  to  the  allowed  him  the  costs  of  all  the  counts.  A  rule  was 
costs  of  one     obtained  by  Wightman  to  review  the  taxation,  by  strik- 

count.  .  i         11  «• 

mg  out  the  allowance  of  costs,  except  on  one  count; 
against  which  Pollock  and  Starkie  showed  cause. 
[Bayley  B.  The  plaintiff  proved  only  one  cause  of 
action.  Suppose  that  at  the  trial  it  had  been  insisted 
for  the  defendant,  that  the  plaintiff  was  on  that  account 
not  entitled  to  a  verdict  on  more  than  one  count,  but 
that  the  judge  had  directed  it  to  be  entered  on  more 
than  one  count,  the  defendant  might  tender  a  bill  of 
exceptions.] 

Lord  Lyndhurst  C.  B. — The  evidence  was  only  of 
one  submission *and  one  award;  then  how  can  the  plain- 
tiff be  entitled  to  demand  from  the  defendant  the  costs 

of  more  than  one  count? 

Rule  absolute. 


Jones  against  Fitzaddams. 

In  order  to  A  DDISON  moved  on  the  last  day  of  term  to  dis- 
absoluteb  the  charge  the  defendant  under  48  G.  3.  c.  123.,  he 

first  instance    having  been  in  custody  twelve  months  for  a  debt  under 

to  discharge  a  *; 

defendant  who  201. ;  but  the  court  would  not  grant  a  rule  absolute,  as 
has  been  in      no  nojjce  0f  ^jle  application  had  been  given;  and  on 

months  for  a    reference  to  the  words  of  the  act,  "  on  application  for 

toL  pursuant  *kat  PurPose  *n  teril1  time,"  refused  to  suffer  it  to  be 
to  48  G.  3.  drawn  up  to  show  cause  at  chambers  in  vacation,  but 
of  the  motion   granted  it  to  be  drawn  up  for  the  next  term. 

must  be  given ; 

and  as  by  the  act  it  must  be  made  in  term  time,  the  rule  must  be  drawn  up  to  show 

cause  in  term,  and  not  at  chambers  in  vacation. 
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1833. 
Fagg  against  Borsley.  ^^v-**' 

AFTER  several  special  pleas  had  been  pleaded  in  Ifadeclara- 
covenant,  plaintiff  had  leave  to  amend,  the  de-  ^fte?ml^d" 
fendant  to  be  at  liberty  to  plead  de  novo,  or  demur,  and  the  de- 
The  declaration  was  amended  by  merely  adding  new  ;*"  ifb^rty*^ 
counts  setting  out  a  new  title,  with  the  same  breach  as  P,eod  de  novo> 
in  the  old  counts,  which  remained  unaltered.     No  fresh  his  original 
notice  to  plead  was  indorsed.    The  old  pleas  remained,  P^aj  without 

•     •«*    •         i   •     i  <•  availing  him-' 

but  plaintiff  signed  judgment  as  for  want  of  a  plea,  self  of  that 
without  giving  a  rule  to  plead,  or  demanding  a  plea.  £££*  *i* 
A  rule  having  been  obtained  to  set  aside  the  judgment  will  stand,  if 
for  irregularity,  it  was  shown  for  cause  by  the  declara-° 

tionasamend- 

W.  H.  Watson,  that,  according  to  Huclcvale  v.  Ken*  ed* 
dal(a)  a  demand  of  plea  is  not  required  to  enable  a 
plaintiff  to  sign  judgment  after  delivering  an.  amended 
declaration.    He  had  an  affidavit  of  merits. 

Steer  contnL  In  that  case  a  rule  to  plead  had  been 
given.  Here  the  original  pleas  could  not  be  treated  as 
a  nullity,  whether  the  defendant  thought  fit  to  plead 
de  novo  under  the  option  given  him  by  the  order  or  not. 

Bayley  B. — If  none  of  the  special  pleas  originally 
pleaded  were  answers  to  the  breaches  in  the  new  count, 
the  plaintiff  might  sign  judgment  generally  as  to  the 
part  unanswered,  or  there  would  be  a  discontinuance. 
Signing  judgment  is  not  to  be  encouraged;  but  if  there 
be  a  plea  before  the  declaration  is  amended,  and  by 
the  order  the  defendant  is  at  liberty  to  plead  de  novo, 
but  he  does  not  do  so,  the  former  plea  will  stand,  if  it 
can  be  applied  with  propriety  to  the  amended  declara- 
tion. 

Rule  absolute — costs  to  be  costs  in  the  cause. 

(a)  3  B.  &  Aid.  137. 
VOL.  III.  3  N 
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1833. 

^^v^  Goubot  against  De  C&otrr. 

A  court  will  13  USB  Y  moved  to  set  aside  a  return  of  non  est 

ret?rn^fiiena  inventus  in  the  bailiwick  from  the  delivery  of  the 


est  inventus  to  writ  till  18  February,  and  that  on  that  day  and  till  the 
affidavits  of  return  the  defendant  was  and  yet  is  in  the  service  of 
collusion  be-     the  Sicilian  minister  at  the  British  court  as  a  domestic 

tween  the 

sheriff  and       servant.    The  affidavits  charged  collusion  between  the 

ttlreSn  be  sheriff  and  the  defendant>  in  8tron«  ****>  *»*  *■ 
good  on  the      Court  refused  to  interfere,  on  motion,  saying  thai  the 

ca^onlv'be  return  was  good  on  the  face  of  it,  and  stated  the  facts, 
impugned  in     which  could  only  be  impugned  before  a  jury  in  an 

an  action  for  .„  „,  ,  .    -i  * 

a  false  return,   action  for  a  false  return,  and  not  tried  by  a  court  on 

affidavits. 

Rule  refused. 


Webb  against  Lawrence. 

It  is  sufficient,    A  Capias  described  the  defendant  as  only  of  Kent 
c.  39.  to  de-  Street,  in  the  county  of  Surrey.    The  indone- 

scribe  a  de-      ment  had  no  date,  and  as  to  bail  was  as  follows:  "Bail 
capias  (Form    for  40/.  and  upwards  by  affidavit." 
K°  ?st*S^        Mansel  obtained  a  rule  to  set  aside  the  capias,  and 
in  the  county    discharge  the  defendant  out  of  custody,  for  the  above 

cIPfaT»  good  amon8  othef  causes'  under  2  W*  *•  c- 39' 
if  indorsed  Crowder  showed  cause. 

"  Bail  for  40/. 

No  Z?isdre-      Per  Curiam.— T\x^   As  a  place  and  county  are 
quired  to  the    given,  and  the  act  does  not  require  the  number  of  the 

house  or  the  parish  to  be  stated,  the  form  in  No.  4.  of 
the  schedule  of  2  W.  4.  c.  39.,  is  sufficiently  complied 
with.  Next,  that  form  also  appears  sufficiently  com- 
plied with  as  to  the  marking  for  bail,  for  the  defendant 
could  not  be  held  to  bail  for  more  than  40J. ;  nor  does 
the  form  No.  4.  require  any  date  to  the  indorsement. 

Rule  discharged  with  costs* 


k 
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1888. 

Allen  and  Another,  Assignees  of  Baker  a  Bankrupt, 

against  Cameron. 

A  SSUMPSIT.    The  declaration  was  on  an  agree-  Where  A.9  for 
ment  dated  30th  September  1828,  by  which  the  coosideSion, 
bankrupt  and  J.  A.  jointly  and  severally  promised  and  contracted  to 
agreed,  during  the  then  autumn,  to  procure,  sell,  and  70,000  trees 
plant  70,000  plants  or  trees,  of  the  description  therein  ?n  $ert?nL  ' 

.,.,  i»*  lands  of  the 

mentioned,  m  and  on  certain  lands  of  the  defendant,  defendant, 
and  also  that  they  should  and  would  at  their  own  costs  H11^^^ 
well  and  sufficiently  keep  in  order  the  trees  aforesaid,  sufficiently  to 
for  the  space  of  two  years  next   after  the  planting  t^^rees^re- 
thereof,  and  that  such  of  them  as  should  die  during  said> for  two 
such  period  of  two  years  aforesaid,  (except  from  injury  after  the  plant- 
by  sheep,  game  and  cattle,)  should  be  replanted  in  the  n*.lJreof» . 
autumns  of  1829  and  1830,  by  them,  and  at  their  like  of  them  as 
costs,  with  trees  or  plants  of  a  similar  description  re-  Murine  such 
8pectively  as  those  so  dying  as  aforesaid;  and  the  period,  except 

them  for  the  said  plants,  and  for  planting  and  keeping  °,r  c*ttle, 

.  •  1  •     should  be  re* 

the  same  as  aforesaid,  220/.  10s.  viz.  two-thirds  within  planted  in  the 
one  month  next  after  such  planting  should  be  finished,  autumns  of  the 

.       ,  two  years  by 

and  the  other  third  at  the  expiration  of  the  two  years  him:— Held, 
during  which  they  had  agreed  to  keep  in  order  and  ^^l^08 
replace  the  said  trees  in  manner  aforesaid.    Counts  formance  by 
for  goods  sold,  and  for  work  and  labour.      Pleas,  0f hb  comrac? 
general  issue.     At  the  last   Gloucestershire  assizes,  DJ  w^ch  the 

•  trees  had 

before  Itorke  J.,  it  appeared,  that  the  trees  were  sent  become  of  less 
from  Bedminster,  near  Bristol,  to  the  neighbourhood  jaluedto  l^e 

was  admissi- 
ble to  reduce  the  damages  in  an  action  on  the  agreement  for  their  price,  and  for 
planting  them. 

SemMe,  that  this  agreement  meant  to  keep  in  order,  not  by  pruning  only,  but  by 
weeding  and  clearing  the  ground  about  the  trees. 

SemMe,  that  if  the  terms  of  an  agreement  are  equivocal,  and  do  not  distinctly  ex- 
plain  what  is  to  be  done  by  either  party,  the  price  may  be  taken  into  consideration 
in  ascertaining  the  right  construction. 

3n2 
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1833. 

Allen 

and  Another 

v. 

Cameron. 


of  Swansea,  and  there  planted,  according  to  the  agree- 
ment; that  6000  were  sent  in  1829,  and  3000  in  1830, 
to  replace  those  which  had  died.  The  plaintiffs 
sought  to  recover  the  last  instalment,  it  being  admitted 
that  the  first  was  duly  paid.  No  complaint  had  ever 
been  made  by  the  defendant  respecting  the  trees  or 
their  condition ;  but  at  the  trial  his  counsel  offered  to 
prove  in  reduction  of  damages  that  most  of  them  had 
been  choked  by  grass  and  weeds,  so  that  at  the  end  of 
the  two  years  the  whole  were  not  worth  51. 9  and  in- 
sisted that  by  the  contract  the  ground  was  to  be  kept 
weeded  and  cleared  about  the  trees  during  the  above 
period.  Campbell  v.  Jones  (a)  was  cited  for  the  plain- 
tiffs, to  show  that  the  neglect  complained  of  was,  at 
utmost,  only  the  subject  of  a  cross-action,  and  that  the 
keeping  the  trees  clean  was  not  a  condition  precedent 
to  paying  the  last  instalment,  but  an  independent 
covenant.  The  learned  judge  rejected  the  evidence, 
and  left  the  construction  of  the  agreement  to  the  jury, 
telling  them  that  in  his  opinion  the  ground  ought  to 
have  been  "  kept  in  order"  by  weeding.  They,  how- 
ever, found  that  the  trees  were  to  be  kept  in  order  by 
pruning  only.  Whereupon,  there  being  no  evidence 
of  what  was  actually  meant,  the  plaintiffs  had  a  verdict 
for  the  instalment  due. 


Maule,  having  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  agreement  had  been  wrongly  con- 
strued by  the  jury,  and  that  the  evidence  should  have 
been  admitted, 


Talfourd  and  Justice  showed  cause.  If  the  words 
"  to  keep  in  order"  meant  more  than  pruning  and 
general  management,  it  need  not  have  been  specially 
provided  that  the  trees  which  died  should  be  replaced, 

(a)  6  T.  R.  570, 
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[Vaughan  B,  No  notice  to  weed  the  plantations  seems       1833. 
to  have  been  given.]      But  the  principal  ground  of     v^v^/ 
supporting  the  verdict  is,  that  the  undertaking  to  keep  and  Another 
the  trees  in  order  for  two  years,  was  only  part  of  the  *• 

consideration  for  the  promise  to  pay  the  last  instalment 
at  the  time  agreed  on.  Now,  in  1  Sound.  Rep.  820  b. 
Serjeant  Williams  lays  down,  that  "  where  a  covenant 
goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  might  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and  an  action 
may  be  maintained  for  a  breach  of  it  by  the  defendant, 
without  averring  performance  on  the  declaration." 
He  then  cites  Boon  v.  Eyre  (a),  as  well  as  Campbell  v. 
Jones  (ft),  relied  on  at  the  trial ;  adding,  "  Hence  it 
appears  that  the  reason  of  the  decision  in  those  and 
other  similar  cases,  besides  the  inequality  of  the 
damages,  seems  to  be,  that  where  a  person  has  received 
a  part  of  the  consideration  for  which  he  entered  into 
the  agreement,  it  would  be  unjust  that  because  he  has 
not  had  the  whole  he  should  therefore  be  permitted  to 
enjoy  that  part  without  either  paying  or  doing  any 
thing  for  it.  Therefore,  the  law  obliges  him  to  per- 
form the  covenant  on  his  part,  and  leaves  him  to  his 
remedy  to  recover  any  damage  he  may  have  sustained 
in  not  having  received  the  whole  consideration."  In 
Campbell  v.  Jones  the  neglect  to  teach  the  art  of 
bleaching  materials  for  paper  was  held  ancillary  only 
to  the  permitting  the  defendant  to  bleach  them  in  a 
particular  mode  during  the  existence  of  the  patent  by 
which  it  was  protected;  and  that  as  that  right  had 
been  transferred  to  the  defendant,  he  could  not  refuse 
to  pay  a  last  instalment  of  the  consideration  money, 
though  he  might  have  sustained  some  damage  from 

(a)  1  H.  Bla.  97$,  note ;  2  W.  Bla.  R.  1312,  &  C. 
(6)  6  T.  R.  570. 
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1838,       not  being  duly  instructed  by  the  plaintiff*    That  also 


shows,  that  if  the  bankrupt  was  bound  to  keep  the 
sad  Another  trees  in  order  pursuant  to  the  agreement,  and  neglected 
c  *^  to  do  so,  that  was  not  matter  in  reduction  of  the 
damages.  [Bayley  B.  Campbell  v.  Jones  was  a  case 
of  covenant.  Was  not  the  rule  settled  in  Street  t. 
Way  (a),  that  where  the  plaintiff  has  on  his  part  been 
guilty  of  a  breach  of  his  part  of  a  contract  of  sale,  the 
defendant  has  a  right  to  insist  oh  the  damages  being 
reduced  in  an  action  for  the  price?  There  a  dealer 
who  had  bought  a  horse,  warranted  sound,  sold  it,  and 
afterwards  rebought  it.  The  horse  was  unsound  when 
first  sold.  In  an  action  by  the  vendor  for  the  price,  it 
was  held  that  he  might  give  the  breach  of  warranty  in 
evidence  to  reduce  the  damages,  though  after  exercis- 
ing dominion  over  the  hone  by  parting  with  him  to 
another,  he  oould  not  require  the  vendor  to  take  him 
back  (&),  or  resist  an  action  for  the  price  of  him.]  The 
warranty,  in  that  case,  extended  over  the  whole  con- 
tract. Poult  on  y.  Latiimore  (c)  was  an  action  for  the 
price  of  seed,  warranted  to  be -good  new  growing  seed; 
but  the  buyer  was  suffered  to  show  in  reduction  of  the 
damages  that  it  did  not  correspond  with  the  warranty, 
without  having  offered  to  return  it.  This  is  a  contract 
for  a  specific  sum.  [Bayley  B.  That  is  to  be  paid 
for  the  whole  work  and  labour  to  be  done;  then  can 
the  plaintiff  have  the  whole  price  without  doing  the 
whole  labour?]  If  he  cannot,  the  whole  contract 
would  be  opened  on  the  least  default,  and  rescinded 
quoad  the  specific  price  agreed  to  be  paid.  But  at 
all  events,  the  defendant  should  have  complained  of 
the  treatment  of  the  trees  during  the  two  years  while 
the  bankrupt  could  have  remedied  it,  or  shown  that 

(a)  2  B.  &  Ado!.  48*. 

(6)  Parker  v.  Palmer,  7  East,  274 ',  and  sec  ante,  23& 

(c)  9  B.  &  Cress.  269. 
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he  had  performed  his  contract.    Hopkins  v.  Apple-       1838. 
by  (a),  was  an  action  for  barilla  aold  and  delivered.      VTV^ 

Allen 

It  was  mixed,  and  used  in  making  soap  without  com*  and  Another 
plaint  or  notice  to  the  seller  (fi).  At  the  trial  the  CAMgaoil 
defence  was,  its  inferior  quality  to  the  warranty.  Lord 
EUenborough  said,  it  was  incumbent  on  the  defendants 
to  give  the  seller  an  opportunity  to  establish  his  case 
by  the  opinions  and  judgment  of  intelligent  men  on 
the  subject.  [Bayley  B.  That  was  said  to  guide  the 
jury  in  their  consideration  of  the  case.  Gurney  B. 
cited  Fisher  v.  Samuda  (6).]  Groning  v.  Mendham  (c) 
was  an  action  for  the  price  of  clover  seed  sold  by 
sample»  and  it  was  held,  that  before  the  defendant 
could  enter  into  a  defence  that  the  seed  delivered  did 
not  correspond  with  the  sample,  he  must  prove  that  he 
had  given  the  plaintiff  notice  of  the  variation.  [Bay- 
ley  B.  Poult  on  v.  Lattimore  seems  to  have  shaken 
that  case.]  The  jury  have  put  a  reasonable  construe* 
tion  on  the  agreement,  and  must  have  thought  the 
bankrupt  not  overpaid  for  what  was  actually  done. 
They  also  cited  Carpenter  v.  Cresswett  (d),  Davidson  v. 
Gwynne  (e),  Cock  v,  Curtoys  (/). 

Maule  supported  the  rule.  First,  evidence  that  the 
plaintiff  had  not  performed  his  contract  to  keep  the 
trees  in  order,  in  a  perfect  manner,  was  admissible  in 
reduction  of  damages.  Campbell  v.  Jones  k  distin- 
guishable! being  an  action  on  a  specialty,  where  it  was 
not  necessary  to  aver  consideration  or  performance  of 
the  condition  precedent.  Then  the  declaration  would 
have  been  sufficient,  had  it  stated  the  defendant's  cove- 
nant to  pay,  and  that  he  had  not  paid.  But  in  this 
action  of  assumpsit  imperfect  performance  of  the  agree* 

(a)  1  Stark.  N.  P.  C.  477.  (b)  1  Camp.  19a 

(c)  1  Stark.  N.  P.  C.  267.  (<*)  4  Bing,  409. 

(a)  IS  East,  381.  (/)  1  Sauud.320  b. 
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1833.       ment  may  be  proved  in  mitigation  of  damages,  for 
v^v^/      consideration  must  be  averred  and  proved.    The  spe- 

aud  Another  c**l  count  *s  here  onty  a  circuitous  mode  of  stating  the 
*•  accompanying    common  count.     The   general    issue 

ClHSftOV 

raises  the  question,  whether  the  defendant  can  take 
advantage  of  the  non-performance  by  the  plaintiff  of  a 
part  of  his  contract,  which  forms  the  consideration  of 
the  defendant's  promise.  Here,  the  agreement  to  plant 
and  keep  the  trees  in  order,  is  a  condition  precedent 
to  the  plaintiffs9  recovery  of  the  last  instalment. 
Fisher  v.  Samtida  (a)  shows,  that  the  defendant  could 
not  have  brought  a  cross  action  for  the  bankrupt's 
neglect  to  keep  the  trees  in  order,  and  that  the  bad 
quality  of  an  article  sold  should  be  proved  for  the 
defence,  either  to  defeat  the  action,  or  at  least  to 
abate  the  damages. 

2dly9  If  the  non-performance  of  the  contract  by  the 
party  whom  the  plaintiffs  represent,  can  be  admitted 
to  proof,  that  non-performance  consisted  in  not  weeding 
the  trees.  That  was  necessary  to  ensure  70,000  trees 
in  good  order  at  the  end  of  the  two  years.  During  that 
time  pruning  would  not  be  necessary.  [BoUandlS.  If  the 
agreement  was  meant  only  to  keep  in  order  by  pruning, 
that  common  term  might  have  been  used.  The  clause 
for  replanting  such  as  should  die  within  two  years, 
except  from  injury  by  sheep,  &c,  shows  that  injuries 
arising  from  other  causes  were  to  be  provided  for  by 
the  planters.]  The  price  contracted  for  is  much  larger 
than  the  value  of  the  trees  with  the  expense  of  planting 
and  merely  pruning  them  for  two  years. 

Bayley  B. — There  clearly  ought  to  be  a  new  trial 
in  this  case.  The  first  question  is,  whether  the  jury 
have  put  a  proper  construction  on  the  agreement;  and 
the  second,   whether  the  evidence  was  properly  re- 

(a)  L  Camp.  190. 


jected.    On  that  will  depend  the  further  question,       1833. 

whether  the  plaintiffs  are  entitled  to  recover  the  whole        \v~*^ 
,  ,  ,  ,  ,  .  Alleb 

amount  they  claim,  or  only  a  reduced  sum,  in  conse-   and  Another 

quence  of  the  partial  failure  to  perform  the  contract  c  *' 
The  learned  baron  having  stated  the  agreement,  pro- 
ceeded thus:  What  is  the  meaning  of  the  words  "  well 
and  sufficiently  keep  in  order"  as  regards  young  trees? 
I  should  have  thought  that  they  were  not  kept  in 
order  unless  any  natural  impediment  to  their  growth 
was  removed,  and  that  if  obstructed  in  their  growth 
and  deprived  of  nutriment  by  weeds  and  grass,  they 
were  primi  facie  not "  kept  in  order."  I  say  prima  facie, 
because  "kept  in  order"  being  an  equivocal  expres- 
sion, the  price  is  a  material  consideration  to  be  looked 
to  in  construing  the  agreement.  If  the  value  of  the 
trees  was  such  as  nearly  to  exhaust  the  whole  price 
agreed  for,  the  words  "  keeping  in  order"  might  well 
receive  a  more  limited  construction,  viz.  by  being 
applied  to  the  trees  only ;  whereas  if  it  was  not  of 
an  amount  nearly  to  exhaust  that  price,  the  sur- 
plus must  have  been  intended  to  be  given  for  some 
additional  object.  Had  not  these  words  been  equivo- 
cal, I  should  not  have  thought  the  amount  agreed  for 
could  form  an  ingredient  for  ascertaining  the  construe 
tion  of  this  agreement,  since  Gabay  v.  Lloyd  {a)  esta- 
blished that  the  amount  of  premium  in  a  policy  cannot 
be  taken  into  consideration  in  order  to  ascertain  what 
was  the  risk  incurred ;  but  the  words  used  being  equi- 
vocal, it  is  a  question  of  fact  what  construction  should 
be  put  on  them  under  all  the  circumstances,  and  I 
think  that  another  jury  should  determine  on  its  real 
construction* 

Secondly,  are  the  plaintiffs  liable  to  make  any  abate- 
ment front  the  whole  price  on  account  of  the  non- 
fulfilment  of  that  part  of  the  contract  which  the  bank- 
(«)  S  B.  U  Cr«*  793. 
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1883.       rupt  tod  J.  A.  promised  to  perform?  Streeti.Blq 
Allen        restfl  tn"  question  on  a  plain  and  satisfactory  pnneqfc. 

and  Another  not  leaving  a  defendant  to  a  cross-action  to  mcora  6* 
CAitftioa.  the  damage  sustained  by  him  by  a  plaintiff's  indequit 
fulfilment  of  bis  contract,  but  entitling  him  to  dedifi 
the  amount  from  that  claimed  by  the  plaintiff.  Tto 
case  appears  to  me  a  very  plain  illustration  of  the  nk 
there  laid  down,  and  strongly  to  evince  its  proprietj. 
The  nurseryman's  agreement  was  not  only  to  suppb; 
trees,  but  also  to  keep  them  in  order,  in  coosident» 
of  3g0/.  10*.  Then  the  keeping  them  in  order  w 
part  of  the  consideration,  so  that  if  they  were  not  of  i 
proper  sise  and  quality,  or  were  not  kept  in  props 
order,  the  difference  between  their  value  and  that  of 
proper  trees  kept  in  good  order,  forms  an  item  wbici 
the  defendant  ought  to  be  entitled  to  deduct  from  lb 
sum  claimed  by  the  plaintiffs  without  being  driven  to  i 
cross-action.  The  plaintiffs  can  only  recover  the  «■ 
stipulated  for,  after  deducting  the  difference  in  «•* 
of  the  trees  by  not  keeping  them  in  order;  so  that 
if  by  the  plaintiff's  neglect  they  are  worth  turning,  b 
cannot  recover  any  thing ;  for  he  is  only  entitled  W 
recover  what  he  deserved  to  have,  according  to  ^ 
manner  in  which  be  had  performed  his  contract'  Aj 
the  verdict  was  not  perverse,  though  contrary  to  the 
direction,  the  new  trial  must  be  on  payment  of  con- 

Vaughan  B.— I  am  of  opinion  that  by  the  sp* 
ment  to  keep  in  order  more  was  meant  to  be  done  the 
merely  pruning  these  young  trees.  But  as  the  mean11) 
of  the  words  is  doubtful,  the  price  stipulated  for  be- 
comes material;  for  if  it  considerably  exceeds  the  W* 
value  of  the  trees  themselves  with  the  expenses  oF 
planting  and  pruning  them,  an  inference  arises  tu> 
it  was  intended  that  something  more  should  be  doc*' 
On  the  other  point,  I  think  that  the  rule  of  setting  °" 
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damages  accruing  to  a  defendant  from  the  non-per-       1883* 
fbrmance  by  a  plaintiff  of  a  part  of  the  contract  to  be      TTV^/ 
performed  on  his  part,  is  a  very  fair  and  convenient  and  Another 
rule-    This  appears  a  very  fit  case  for  its  application ;     qaJJ10> 
but  as  the  verdict  arose  from  no  misdirection  of  the 
judge  or  perverseness  of  the  jury,  the  new  trial  must  be 
on  payment  of  costs. 

Holland  B. — I  agree  that  there  should  be  a  new 
trial ;  but  I  differ  from  my  brothers  as  to  the  propriety 
of  taking  the  price  into  consideration  in  construing  a 
contract ;  for  the  mere  price  agreed  on  may  be  influ- 
enced and  diminished  by  many  other  circumstances, 
besides  the  mere  value  of  the  article  to  be  furnished,  or  • 

work  to  be  done ;  for  instance,  by  desire  of  reputation 
or  some  other  object  of  a  similar  nature.  I  consider 
price,  therefore,  as  a  fallacious  and  uncertain  test  by 
which  to  form  a  judgment  of  a  contract.  In  the  case 
before  us,  if  the  words  keeping  in  order,  taken  with 
reference  to  the  subject-matter  of  contract,  imply  re* 
moving  grass  and  weeds  from  the  roots  and  not  pruning 
only,  the  first  and  most  expensive  operation  must  be 
doae,  whether  the  price  exceed  the  value  of  the  trees 
and  the  planting  them  or  not. 

Gurnet  B.  concurred* 

Baylby  B.  added,  I  think  that  price  can  only  be 
taken  into  account  where  the  terms  of  the  agreement  to 
be  construed  are  equivocal,  as  in  this  instance,  and  in 
no  other  case. 

Rule  absolute. 


die 
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Dob  on  the  demise  of  Ann  Meyrick,  against 

Mary  Meyrick. 


~P  JECTMENT  by  the  surviving  devisee  of  the  Rev. 
W.   Meyrick   for  Galanddu  farm  in  Anglcsea. 
The  lessor  of  the  plaintiff  had  a  verdict,  subject  to 
the  opinion  of  the  court  on  the  following  case. 

The  Rev.  W.  Meyrick  was  owner  of  considerable 
estates  in  Anglesea,  and  before  the  making  of  the  will 
hereafter  mentioned,  purchased,  for  money  considera- 
tions, several  estates  in  the  said  county,  the  yearly 


A.  died  pos- 
sessed ot  fa- 

mily  estates,  as 

well  as  of  land 
bought  by 
himself,  and 
other  land  ac- 
quired by  ex- 
change of 
some  of  the 
family  pro- 
perty for  it. 
Among  the 

land  acquired  rents  of  which  purchased  estates  amounted  at  his  death 

cCwm  to  WQL  a  year.    He  also  exchanged  several  parts  of 

thatinoues-  the  family  estate  for  other  lands;  among  the  rest  he 

vised  alMiis*"  exchanged  a  part  with  one  H,  Griffith  for  the  premises 

lands  &c,  and  fa  question,  situate  in  Llanfechell  parish,  and  which,  by 

real  estates 

indenture  dated  12th  November  1796,  Griffith  con- 
veyed to  him  in  fee  in  consideration  of  certain  lands  to 
be  conveyed  by  Meyrick,  and  of  30/.  to  be  paid  by 
him,  not  as  the  value  of  the  premises  comprised 
therein,  but  merely  to  balance  and  equalize  the  ex- 
change. On  the  execution  of  the  indenture  of  12th 
November  1796,  H.  Griffith  and  W.  Meyrick  entered 
named  &c  J  to  respectively  into  the  possession  and  receipt  of  the  rents 
his  s»tere^       an(j  prog{S  Qf  ^ne  said  exchanged  premises :  and  the 

E.  M.  i  Held,  said  H.  Griffith  is  still  in  possession  and  receipt  of  the 
e  estate  rentfi  an(j  profits  0f  the  premises  given  him  in  exchange, 

and  the  said  W.  Meyrick  entered  into  and  continued 
in  possession  and  receipt  of  the  rents  and  profits  of  the 
said  premises  in  the  said  indenture  mentioned,  called 
Tyddyn  Gil,  and  Galanddu,  and  continued  in  pos- 
session of  the  said  premises  called  Galanddu  until  the 
time  of  his  death,  on  15th  October  1819.  W.  Meyrick 
made  his  will  dated  the  25th  June  1816,  which  was 


whatsoever, 
which  he  had 
heretofore 
from  time  to 
time  pur- 
chased from 
the  different 
persons  in  the 
several  deeds 
and  convey- 
ances thereof 


acquired  by 
the  testator 
in  exchange, 
passed  to  the 
devisees  as 
part  of  the 
purchased 
estates  de- 
scribed in  the 
wiU. 


Doe 


duly  executed  and  attested  in  such  manner  as  is  re-       1833. 
quired  by  lav,  being  as  follows : 

"  I  give  and  devise  all  and  every  my  several  mes- 
suages, tenements,  mills,  lands,  rents,  hereditaments,  and  Metric*, 
real  estate  whatsoever,  situate  in  the  several  parishes  of 
Llanfechell  (and  five  others  named  in  the  will)  or  else- 
where in  the  county  of  Anglesca,  which  I  have  hereto- 
forefrom  time  to  time 'purchased' from  different  persons 
in  the  several  deeds  of  conveyances  thereof  named,  and 
which  are  now  vested  in  me  in  fee  simple,  or  in  some 
other  person  or  persons  to  and  for  my  use  and  benefit, 
unto  and  to  the  use  and  behoof  of  my  two  sisters, 
Ann  Meyrick  and  Elizabeth  Meyrick,  and  their 
assigns,  in  equal  shares,  for  and  during  the  term  of 
their  joint  and  natural  lives,  and  for  the  life  of  the 
survivor  of  them ;  and  from  and  after  the  end,  ex- 
piration, or  sooner  determination  of  either  and  both  of 
these  estates,  by  forfeiture  or  otherwise,  in  their  life- 
times or  the  lifetime  of  the  survivor  of  them,  then  to 
the  use  and  behoof  of  the  Rev.  Lewis  Hughes  and 
John  Jones,  the  younger,  of  Beaumaris,  gent,  and 
their  heirs,  during  the  joint  and  natural  lives  of  my 
said  two  sisters,  and  during  the  life  of  the  survivor  of 
them,  in  trust  to  support  and  preserve  the  contingent 
uses  and  estates  hereinafter  limited  from  being  de- 
feated or  destroyed,  and  for  that  purpose  to  make 
entries  and  bring  actions  as  occasion  shall  be  and 
require,  but  nevertheless  to  permit  and  suffer  my  said 
two  sisters,  or  their  assigns,  and  the  survivor  of  them, 
and  her  assigns,  to  receive  and  take  the  rents,  issues, 
and  profits  of  the  several  messuages,  tenements,  mills, 
lands,  rents,  and  hereditaments,  for  their  use,  in  equal 
shares,  during  their  joint  natural  lives,  and  for  the  life 
of  the  survivor  of  them ;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  my  said  two  sisters, 
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1833.       I  give  and  devise  all  that  messuage  or  tenement,  fkrm, 
\?^      lands,  and  hereditaments  and  premises,  with  the  ap- 
«.  ptartenants  thereto  belonging,  called  by  the  name '  of 

Miteick.     Lucy,  otherwise  called  Tyddin  Lucy,  situate  in  the 
parish  of  LlanfecheU  aforesaid,  now  or  late  in  the 
occupation  of  John  Parry,  his  undertenants  or  assigns, 
and  all  my  estate,  right,  title,  and  interest  in  and  to  the 
same,  (being  part  and  parcel  of  my  purchased  real 
estates  aforesaid,)  unto  and  to  the  use  and  behoof  of 
my  friend   Robert  Pritchard,  gent.,    his    heirs    and 
assigns,  for  ever :  And  as  to,  for,  and  concerning  the 
remainder  of  all  those  the  aforesaid  real  estates  by  me 
heretofore  purchased  as  aforesaid,  I  give  and  devise 
the  same  and  every  part  and  parcel  thereof  unto  and  to 
the  use  and  behoof  of  my  dear  brother  Thomas  Mey- 
rick,  his  heirs  and  assigns,  for  ever."    The  tenement 
called  Lucy  otherwise  Tyddyn  Lucy,  devised  by  the 
said  will,  was  purchased  by  the  said  W.  Meyrick  for  a 
money  consideration.    The  said  W.  Meyrick  died  on 
the  15th  October  1819,  seised  of  the  estate  called 
Galanddu,  without  revoking  his  will,  leaving  the  said 
Thomas  Meyrick,  his  only  brother  and  heir  at  law,  and 
his  said  two  sisters,  Ann  and  Elizabeth,  him  surviving. 
The  said  Elizabeth  Meyrick  died  on  the  21st  June 
1821,  leaving  her  brother  her  surviving.     Upon  the 
death  of  the  said  W.  Meyrick,  the  said  Thomas  Mey+ 
rick  came  into  possession  and  receipt  of  the  rents  and 
profits  of  the  said  premises  called   Galanddu,  and 
continued  so  until  the  time  of  his  death,  which  took 
place  on  the  27th  January  1831 ;  and  the  defendant 
Mary  Meyrick,  the  widow  and  devisee  of  the  said 
Thomas  Meyrick,  has  ever  since  his  death  continued 
in  adverse  possession  and  receipt  of  the  rents  and 
profits  of*  the  said  premises  called  Galanddu,  for  the 
recovery  of  which  premises  this  ejectment  is  brought 
by  the  said  Ann  Meyrick,  the  lessor  of  the  plaintiff,  as 


Do* 


devisee  as  aforesaid  of  the  said  W.  Met/rick,  against       1833. 
the  defendant  Mary  Meyrick,  as  devisee  of  the  said 
Thomas  Meyrick. 

The  question  for  the  opinion  of  the  court  is,  whe-     Metkick. 
ther  the  said  premises  called  Galanddu,  conveyed  to 
the  said   W.  Meyrick  as  above  mentioned,  passed  by 
the  will  of  the  said   W.  Meyrick   to   Ann   Meyrick, 
the  lessor  of  the   plaintiff,   as  part  of  bis  purchased 


FoUeit  for  the  plaintiff.  The  question  is,  whether 
or  not  the  estate  which  was  obtained  from  H.  Griffith 
passes  under  the  description  of  estates  "from  time  to 
time  purcha$ed,"  and  which  the  testator  devised  to  his 
two  sisters.  The  term  "  purchase"  must  be  taken  in  its 
legal  sense ;  Littleton's  Tenures,  s.  13.,  is, "  Also  pur- 
chase is  called  the  possession  of  lands  or  tenements 
that  a  man  hath  by  his  deed  or  agreement,  unto  which 
possession  he  cometh  not  by  title  of  descent  from  any 
of  his  ancestors  or  of  his  cousins,  but  by  his  own  deed." 
Lord  Coke  in  his  Commentary  says,  "A  purchase  is 
always  intended  by  title,  and  most  properly  by  some 
kind  of  conveyance,  either  for  money  or  some  other 
consideration,  or  freely  of  gift,  for  that  is  in  law  also  a 
purchase.  But  a  descent,  because  it  cometh  merely  by 
act  of  law,  is  not  said  to  be  a  purchase,  and  accordingly 
the  makers  of  1  Hen.  5.  c.  5.,  speak  of  them  that  have 
lands  by  purchase  or  descent  of  inheritance.  And  so 
It  is  of  an  escheat  or  the  like,  because  the  inheritance  is 
oast  upon  the  lord  or  a  title  vested  in  him  by  act  in  law, 
and  not  by  his  own  deed  or  agreement,  as  our  author 
here  saith."  If  the  will  contains  no  words  to  show  that 
the  testator  used  the  word  "  purchased"  in  the  popular 
sense,  viz.,  as  bought,  the  legal  meaning  must  prevail 
and  the  lands  pass  to  the  plaintiff.  Now  this  will  is 
conceived  in  legal  terms  and  shape.    Besides,  the 
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1833.  testator  would  not  have  spoken  of  the  lands  &c.,  which 
I  have  heretofore  from  time  to  time  purchased  from 
different  persons  in  the  several  deeds  of  conveyances 
thereof  named,  and  which  are  now  vested  in  me  in  fee 
simple  "  unless  he  had  meant  to  devise  all  lands  conveyed 
to  him  by  deeds."  It  is  for  the  defendant  to  show  that 
those  words  are  to  be  confined  to  the  lands  not  re- 
ceived in  exchange.  [Lord  Lyndhurst.  C.  B.  Suppose  a 
word  used  in  a  will  to  have  a  popular,  by  which  I 
mean  a  general  meaning,  and  also  a  technical  meaning, 
which  sense  would  you  ascribe  to  it  ?]  The  technical 
sensej  unless  it  appear  on  the  face  of  the  will  that  the 
intention  was  different,  otherwise  it  may  be  that  the 
court  would  make  the  will  and  not  expound  it  only. 

Lloyd  for  the  defendant.  If  the  word  "  purchased" 
had  as  single  and  definite  a  legal  meaning  as  the  word 
"  heir/'  it  might  lie  on  the  defendant  to  show  that  it 
was  intended  to  bear  a  popular  and  not  the  technical 
sense.  But  "  purchase"  has  also  the  popular  meaning 
of  "  bought/'  and  the  terms  of  the  will  show  sufficiently 
that  the  testator  meant  only  to  pass  the  lands  which  he 
had  bought.  For,  having  a  family  estate  and  other 
lands  acquired  by  money  purchase,  he  made  the 
tinction  between  the  two  species  of  property, 
the  first  descend  to  his  brother  and  devising  the  other 
to  bis  sisters,  with  remainder  as  to  Galaaddu  to  his 
brother,  without  giving  him  any  of  the  stock  or  present 
enjoyment  of  the  farms.  But  the  devise  of  Tyddsm 
Lucy  to  his  sisters,  and  after  the  death  of  the  survivor 
of  them  to  JPritchard,  explains  from  the  will  itself  the 
sense  in  which  he  used  the  word  "  purchased."  That 
clearly  appears  from  the  case  to  have  been  "  bought/1 
and  whether  the  meaning  of  "  purchased"  was  popular 
or  legal,  conveyances  were  necessary,  so  that  the  re- 
ference to  them  cannot  be  of  importance. 
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FoIIett  in  reply.  The  popular  meaning  of  words  varies  1888. 
in  different  counties.  [Lord  Lyndhurst.  That  raises  the 
difficulty  where  words  not  technical  are  used.  Suppose 
a  technical  phrase  is  used,  you  must  prim&  facie  con- 
strue a  will  according  to  the  legal  construction  of  that 
phrase,  unless  the  testator's  intention  does  not  appear 
from  the  will  to  have  been  different ;  but  does  that  rule 
apply  to  a  phrase  either  equivocal,  or  having  a  tech- 
nical meaning  and  a  general  one  ?] 

The  last  is  the  case  here ;  but  suppose  the  con- 
sideration to  have  been  500/.  in  money,  and  the  rest  in 
money's  worth,  as  jewels  &c,  the  buyer  would  say  he 
had  purchased  the  land.  "Dying  without  issue"  is 
construed  against  a  devisee  by  its  legal  sense  of  inde- 
finite failure  of  issue,  and  is  yet  equivocal  by  having  a 
different  popular  sense  also,  [Bayley  B.  This  is  in 
substance  an  exchange,  the  money  is  only  given  by  way 
of  owelty  of  partition.  Prim&  facie,  purchased  means 
bought.]  The  difficulties  pointed  out  arise  from  not 
adhering  to  the  legal  signification.  Had  the  lands 
been  devised  as  those  the  testator  "  bought  of  A.  B." 
the  same  difficulty  would  arise.  The  lessor  of  the 
plaintiff  has  only  to  show  that  Galanddu  comes  within 
the  meaning  of  the  words  in  the  will.  Now,  do  the 
facts  detailed  in  the  case  relating  to  those  lands  "  stand 
well  with  the  words  of  the  will"  (a),  or  fill  out  and 
follow  the  description  in  it?  [Bayley  B.  Suppose 
the  title  to  the  lands  acquired  by  exchange  to  be 
bad,  and  the  lands  to  be  recovered  back  from  the 
devisee,  who  would  be  entitled  to  take  the  lands  given 
in  exchange  for  them?]  There  would  be  the  same 
difficulty  if  lands  were  recovered  from  the  heir,  but  he 
who  was  to  have  the  substituted  lands  would  have  the 

(a)  See  this  language  of  Lord  Coke,  8  Rep.  155,  cited   in  Miller   v. 
Trovers,  8  Ring.  45 1. 
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lands  originally  given  in  exchange.    The  heir  at  law 

would  be  his  trustee  for  them. 

Cur.  adv.  volt. 

Lord  Lyndhurst  C.  B.  afterwards  delivered  the 
judgment  of  the  court  The  testator,  in  this  case,  died 
seised  of  property  in  Anglesey  some  parts  of  which 
consisted  of  family  estates,  other  parts  of  lands  pur- 
chased for  money,  and  other  parts  of  lands  exchanged 
for  parts  of  the  family  estate,  and  for  which  he  bad 
also  paid  a  balance  in  money.  His  devise  is  in  these 
terms :  "  I  give  and  devise  all  and  every  my  several 
messuages,  tenements,  milk,  lands,  rents,  hereditaments, 
and  real  estates,  whatsoever,  situate  in  the  several 
parishes  of  Llanfechell,  (and  five  other  parishes  named 
in  the  will,)  or  elsewhere  in  the  county  of  Anglesea, 
which  I  have  heretofore  from  time  to  time  purchased 
from  different  persons  in  the  several  deeds  of  con- 
veyances thereof  named,  and  which  are  now  vested  in 
me  in  fee  simple,  or  in  some  other  person  or  persons  to 
and  for  my  use  and  benefit,  unto  and  to  the  use  and 
behoof  of  my  sisters,  Arm  MeyricJc  and  Elizabeth 
Meyrick;  and  the  question  is,  whether  the  lands 
acquired  by  the  testator  in  exchange  for  parts  of  the 
family  estates,  passed  by  the  devise  to  his  sisters? 
Now  whether  we  consider  the  word  "  purchased"  in  its 
general  or  its  legal  sense,  we  are  of  opinion  that  the 
lands  so  acquired  are  comprehended  within  it*  They 
were  "purchased,"  if  not  with  money,  at.  alj  events 
with  other  lands  given  for  them,. and  that  word  must 
receive  its  usual  interpretation,  unless  something  on  the 
face  of  the  will  itself  clearly  shows  that  the  testator 
intended  to  use  it  in  a  different  sense.  No  such  cir- 
cumstance appears.  We  are  therefore  of  opinion  that 
the  land  in  question  passed  by  the  devise,  and  that 
there  must  therefore  be 

Judgment  for  the  lessor  of  the  plaintiff; 
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i ;:  :  1883. 

Pickin  against  Graham  and  Another. 

'*&      A  SSUMPSIT  on  a  bill  of  exchange  by  the  indorsee  A  bill  was 
against  the  drawers.    The  facte  which  appeared  J]^  and  ac> 
„. .:      at  the  trial  before  Alderson  J.,  at  the  Yorkshire  summer  cented,  pay- 
assizes  in  1832,  were  as  follows.  The  bill  in  question  was  don.    During 


& 


*  *£: . 


dated  26th  April  1882,  and  drawn  at  a  month's  date  by  l?  currency, 

c .**  •  the  affairs  of 

Whitham,  who  lived  near  Sheffield,  as  agent  to  the  the  acceptor 
r    _,       drawers,  on  Wragg,  to  whom  they  had  sold  iron.  It  was  £ecameJ[™o 
accepted  by  Wragg,  payable  in  London ;  indorsed  first  the  knowledge 
to  Jarvis,  then  to  Potter  an  attorney  at  llotherham,  and  ||01^e*  who"" 
by  him  to  the  plaintiff,  who  paid  it  in  to  his  account  at  bejug  in  York 
a  country  banker's  at  Retford.    While  the  biH  was  day  the 
running,  Wragg  became  distressed,  and  executed  a  *jlH  bcc£m? 
bill  of  sale  to  his  brother,  of  which  Patter  knew.    On  person  who 
*       «9th  May,  when  the  bill   became  due,  Potter  saw  JlJ^fc0 
Wragg,  and  in  consequence  of  what  he  said  of  his  would  pro- 
distressed  circumstances,  told  Jarvis  the  bill  would  p^df  °jt  w®8 
probably  not  be  paid ;  and  Jarvis  on  that  day  informed  dishonored  in 
Whit  ham  what  he  had  heard.    At  about  twelve  the  that  day;  but 
next  day,  30th  May,  Whithorn,  who  acted  as  general  b*f°re  not,ce 
agent  for  defendants,  called  at  Potter's  in  Rotherham  could  arrive, 
on  the  subject  of  the  intimation  received  from  Jarvis  *|*e  jge£g^ 
the  day  before^  and  after  having  seen   Wragg,  after  called  on  the 
/some  conversation  he  said,  "  If  that  be  so,  I  suppose  ^totherJuim 
there  will  be  no  alternative  but  my  talcing  up  the  bill,  in  Yorkthirc, 
-and  if  you  will  bring  it  to  Sheffield  next  Tuesday  I  course  of  con- 
•  will  pay  you  the  money.     On  that  day,  which  was  v«*sati<jn 


.«!  •■- 
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market  day  at  Sheffield,  Whitham  saw  Potter  there,  being  likely  to 
and  asked  him  if  he  had  brought  the  bill;  he  answered  ^^Iftp. 

pose  there  will  be  fto  aUernntive»  but  my  taking  up  the  bill,  and  if  you  will  bring  it 
.  ta  Sheffield  cm  Tuesday  I  wili  pay  the  money.*'     The  bill  was  not  returned  by  the 

holder  to  the  last  indorser  until  ten  days  after  this  conversation,  and   the  drawers    • 
f  did  not  deceive  notice  of  dishonor  in  dne  time:  Held,  that  the  terms  of  the  promise 

f  made  to  the  indorser  bv  the  agent  to  the  drawers  not  being  unconditional,  and 

having  been  made  at  a  time  when  no  laches  could  have  been  committed  in  giving 

due  notice  of  dishonor,  did  not  waive  the  necessity  to  give  that  notice. 

3  o2 
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1833.       that  he  had  not  yet  got  it.     He  in  fact  never  received 
notice  of  dishonor  until  9th  June9  nor  did  Jarvis  or 
the  defendants  receive  it  until  the   11th,  when  they 
Graham      respectively  refused  to  pay,  on  the  ground  that  they 

and  Another.    .  .  .  *  .  .  v 

had  not  had  notice  of  non-payment  in  due  time  (a). 
The  plaintiff  having  been  nonsuited,  with  leave  to  move 
to  enter  a  verdict  for  the  amount  of  the  bill,  if  the 
promise  by  Whitham  should  be  held  sufficient  to  dis- 
pense with  notice  of  dishonor,  a  rule  was  afterwards 
obtained,  against  which 

J.  Williams  and  Cresswell  showed  cause,  citing 
Blesard  v.  Hirst  (4),  and  Borradaile  v.  Lowe  (c), 
Lundie  v.  Robertson  (d),  Goodall  v.  Dolly  (e),  and 
Hopley  v.  Dufre$ne(f\  to  show  that  the  defendants 
were  at  liberty  to  refuse  payment  in  consequence  of  the 
plaintiff's  laches  in  not  giving  notice  in  time,  not- 
withstanding what  had  passed  in  the  interim  between 
Wlritham,  their  agent,  and  Potter,  at  a  time  when  they 
were  not  oftly  ignorant  of  that  laches,  but  when  none 
had  been  in  fact  committed. 

Pollock  and  Hoggins  urged  contra,  that  Whitham, 
as  agent  of  the  defendants,  and  being  aware  that  the 
bill  would  probably  be  dishonored  by  the  acceptor, 
might  waive  the  necessity  to  give  notice  of  dishonor, 
and  promise  to  pay  the  bill.  They  cited  Brett  t. 
Levett  (g),  and  Potter  v.  Rayworth  (A),  to  show  that  it  is 
sufficient  if  the  promise  be  made  to  a  party  to  the  bill 

(a)  The  fact  was,  that  in  the  interim  the  plaintiff  bad  been  absent  from 
home,  and  the  parcel  containing  the  bill  returned  unpaid  bj  the  London 
correspondent  of  his  country  banker,  he?er  reached  bit  bands  Wtil 
Saturday  9th  June. 

(b)  5  Burr.  2670  ;  Bayley  on  Bills,  236.  (c)  4  Taunt.  93. 
(d)  7  East,  231.                 («)  1  T.  R.  718.  (/)  15  East,  275. 
(g)  13  East,  213.                (h)  13  East,  417. 
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though  he  is  not  a  party  to  the  record.    They  also       1833. 
qited  Lvadie  v.  Robertson  (a).  Wn-*' 

Cur.  adv.  vult.  ^J51* 

Graham 

Vauohan  B. — In  this  case,  which  was  argued  the 
other  day  before  my  brothers  Bolland  and  Gurney 
and  myself,  the  action  was  on  a  bill  of  exchange  by  the 
indorsee  against  the  drawer.  The  bill  had  been 
drawn  on  Wragg  for  value  by  Whitham,  as  agent  of 
the  defendants,  and  was  payable  one  month  after  date. 
Wragg  accepted  the  bill  payable  in  London,  and  it  was 
ipdorsed  by  Whitham  to  Jarvis,  by  him  to  Potter,  and 
by  Potter  to  the  plaintiff.  It  was  in  evidence,  that 
while  the  bill  was  running  the  affairs  of  the  acceptor 
were  known  in  Yorkshire  to  have  become  embarrassed, 
and  it  was  intimated  in  conversation  that  his  acceptance 
would  probably  be  dishonored.  This  intimation  only 
^mounted  to  this,  that  he  had  executed  a  bill  of  sale  of 
his  .effects,  and  that  it  was  therefore  probable  that  the 
bill  would  not  be  paid.  In  consequence,  Whitham,  the 
agent  for  the  defendants,  called  on  Potter  in  Rother- 
ham,  at  mid-day  on  the  30th  May.  No  notice  of  the 
dishonor  in  London  on  the  29th  could  have  reached 
the  parties  by  that  time,  and  it  is  upon  the  conver- 
sation which  took  place  on  the  occasion  of  that  call, 
that  the  plaintiff  insists  on  his  right  to  recover.  Whit- 
ham, after  conversing  with  Potter  about  the  expected 
dishonor  of  the  bill,  and  about  the  distressed  circum- 
stances of  the  acceptor,  said  to  Potter  "  If  that  be  so, 
I  suppose  there  is  no  alternative  but  for  me  to  take  up 
the  bill :  and  if  you  will  bring  it  to  Sheffield  next  Tuesday 
I  will  pay  it."  He  saw  Potter  on  the  Tuesday,  asked  for 
the  bill,  but  it  had  not  yet  been  returned  to  the  plaintiff. 
There  had  been  even  then  no  notice  or  intimation  of 

(a)  7  East,  231. 
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Pick  in 
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183S.       dishonor  so  as  to  make  Potter  liable,  for  he  received 

no  notice  until  9th  June,  and  the  defendants  none  until 

v.  11th  June.    They  then  refused  to  pay,  on  the  ground 

aiidRAootber    ^at  not*ce  ^ad  not  been  giyen  in  due  time.    It  was 
contended  for  the  plaintiff  that  he  was  entitled  to 
recover,  on  the  ground,  that  though  the  defendants 
had  no  actual  notice  they  had  knowledge  of  the  ex- 
pected dishonor,  and  with  that  knowledge  promised  to 
pay.    And  it  was  said,  that  though  the  right  of  a  party 
liable  on  the  bill  to  receive  notice  of  the  dishonor  in 
due  time  is  undoubted,  yet  it  may  be  dispensed  with 
by  a  party  entitled  to  such  notice,  and  that  a  jury  may 
infer,  from  a  promise  to  pay  by  him,  that  the  notice  was 
waived  or  was  regular.    Now  there  is  a  wide  distinc- 
tion between  notice  and  knowledge,  as  applied  to  bills 
of  exchange  and  promissory  notes.    It  was  first  laid 
down  in  Tindal  v.  Brown  (a)  that  notice  means  some- 
thing more  than  knowledge,  and  a  variety  of  later 
cases  establish  that  mere  knowledge  of  dishonor  is 
not  that  notice  of  dishonor  of  a  bill  which  is  required 
in  order  to  fix  the  prior  parties  to  a  bill.     Thus  in 
Baker  v.  Birch  (6)  the  acceptor  went  to  the  drawer, 
(who  was  the  defendant,)  and  telling  him  that  he  the 
acceptor  could  not  take  up  the  bill,  gave  the  drawer 
-    51.  5s.  towards  that  object.  Yet  the  defendant,  though 
he  took  it  and  promised  to  take  up  the  bill,  was  held 
discharged  of  his  liability  for  want  of  due  notice  of  the 
dishonor.    Again,  the    bankruptcy  or  known  insol- 
vency of  an  acceptor  affords  no  answer  to  the  want  of 
due  notice  of  dishonor ;  Esdailev.  Sowerby(c)t  Russel 
v.  Langstaffe(d).    It  is  however  argued,  that  there 
was  in  this  instance  an  absolute  unqualified  promise  to 
pay.     Such  a  promise,  made  by  a  drawer  or  indorser 

(a)  1T.R.  167,  per  Athurtt  J.  ;  and  see  Duller  J.  id.  170. 
(6)  3  Camp.  107.  (c)  11  Ernst,  113. 

(d)  Doug.  115  J  and  sec  cases  ani$t  656. 
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After  a  bill  has  become  due  and  has  been  dishonored,  1838. 
implies  that  the  notice  and  presentment  were  regular, 
and  juries  have  been  properly  directed  to  presume 
accordingly.  But  what  passed  in  thif  case  seems  to  Graham 
me  to  amount  only  to  this,  that  in  a  conversation  about 
the  expected  dishonor  of  the  bill,  the  agent  of  thq 
drawers,  supposing  that  they  had  no  alternative  but  to 
pay,  used  the  expressions  relied  on  in  contemplation  of 
a  regular  notice  of  dishonor  about  to  be  received. 
His  words  import  a  fear  of  being  compelled  to  pay  if 
the  bill  came  back  in  due  course,  and  that  as  it  would 
probably  do  so,  there  would  then  be  no  other  course 
to  be  adopted  hut  to  pay  it.  That,  in  my  opinion,  does 
not  amount  to  an  absolute  promise  to  pay  the  amount. 
A  numerous  class  of  cases  establishes  that  a  promise  by 
a  party  liable  on  a  bill  to  pay  it  after  its  dishonor, 
admits  the  existence  and  rite  actum  of  every  thing 
necessary  to  make  him  liable,  viz.,  the  presentment 
and  regular  notice  (a).  Though  it  is  unnecessary  to  go 
through  the  long  bead  roll  of  them  on  a  point  of  such 
common  occurrence,  it  may  be  well  to  mention  that  in 
Borradaile  v.  Lowe  (6),  Sir  James  Mansfield,  in  de- 
livering his  judgment,  said,  "  I  do  not  find  any  case  in 
which  an  indorser,  after  having  been  discharged  by  the 
laches  of  the  holder,  has  been  held  liable  on  his  in- 
dorsement, except  where  an  express  promise  to  pay 
the  bill  has  been  proved.  Now  the  defendant's  letter 
contains  no  such  express  promise,  but  in  a  great 
measure  shows  that  the  defendant  was  writing  under 
the  supposition  that  he  was  liable."  He  afterwards 
says,  "  I  cannot  consider  the  letter  as  conveying  an 
absolute  promise  to  pay  at  all  events,  whether  Trevor 
&  Co.  did  or  not,  and  I  think  in  this  case  it  would  be 

(a)  See  7  East,  231 ;  2  Camp.  105,  aod  188;  4  id.  52 ;  1  Taunt.  1*., 
&c,  collected  Bajley  on  Bills,  4th  cd.  374. 
(fc)  4  Taunt.  93. 
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too  much  to  fix  the  defendant  by  any  such  implied 
promise."    In  most  of  the  cases  where  the  defendants 
have  been  held  liable,  they  have  either  made  an  ex- 
Graham       press  promise  to  pay,  or  a  promise  when  they  had  a 
full  knowledge  at  the  time  that  they  were  discharged. 
Goodall  v.  Dolly  (a),  Blesard  v.  Hirst  (6),  and  other 
cases,  show,  that  a  promise  made  without  knowledge  of 
the  laches  is  not  binding,  and  does  not  estop  the  party 
from  insisting  on  a  discharge  on  account  of  it.    I  am 
therefore  of  opinion  that  this  plaintiff  was  rightly  non- 
suited.    It  was  here  admitted  that  no  regular  notice  of 
dishonor  was   given.      Then  does  the  admission   or 
promise  dispense  with  the  necessity  for  it?     I  think 
not;  for  it  took  place  before  the  dishonor  could  be 
known,  and  was  not  absolute. 

Bolland  B. — I  agree  in  opinion.     The  parties  to 
the  action  are  the  holder  and  the  drawer.  Now  Potter 
had  been  the  drawer,  and  it  was  known  at  the  time  of 
the  conversation  that  he  was  not  the  holder,  so  that 
the  promise  was  limited  to  the  event  of  the  bill  coming 
back  to  him  in  due  course.    It  is  as  if  Whitham  had 
said  to  Potter,  "  If  the  bill  comes  back  to  you  in  due 
course  of  business  I  fear  I  must  pay  it ;  I  know  my 
liability,   and   also  the  protection  to   which  the   law 
entitles  me."    Prideaux  v.  Cottier  (c)  shows  the  strict 
necessity  for    notice  of  dishonor.      There,   the  day 
before  the  bill  became  due,  the  holder  applied  to  the 
drawee,  who   said  that  he  had  no  effects,  but  that 
effects  would  probably  be  procured  by  the  tiftie  it  was 
due.      The  next  day  the  defendant,  the  drawer,  told 
the  holder  he  hoped  the  bill  (then  due)  would  be  paid, 
and  that  he  would  endeavour  to  get  effects  to  pay  if. 
Yet,  the  bill  not  being  presented  until  the  day  after, 
Lord  Ellenborough  held  the  drawer  to  be  discharged. 

(a)  I  T.  R.  712.         (b)  5  Burr.  2670.        (c)   2  Stark.  N.  P.  C.  57. 
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Gurkey  B. — I  an  clearly  of  opinion  that  the  pro-  1883- 
mme  in  this  case  was  not  such  a  promise  as  would  ^T^** 
dispense  with  notice  of  dishonor.  ^ 

Graham 
Rule  discharged.         and  Another. 


i     i  i r t 1 1  i  tin  ii 


Hodson  against  Terrill. 

A  SSUMPSIT  for  20/.  money  had  and  received. —  A  game  at 

Plea,  general  issue.    At  the  trial  before  Denman  jjj£  J^6 
C.  J.  at  the  Warwickshire  Lent  assizes,  the  following  of  io/.  or  up- 

w&rns    is  ills* 

agreement  was  proved :—  ^  wi'thin  tj,e 

second  section 

"  The  Birmingham  Union  Cricket  Club  agree  to  play  of  stat.  9  Ann. 
at  Warwick,  on  Monday  next  the  8th  of  October,  a  f(">re  an  ac^n 
match  at  cricket,  for  twenty  sovereigns  a  side,  with  the  for  money  bad 

and  received 

Warwick  club;  a  deposit  of  5/.  is  placed  in  the  hands  lies  against  a 
of  Mr.  TerriU  on  behalf  of  the  Warwick  club;  the  "ak^older, 

to  recover  a 

same  for  the  Birmingham  club.    Wickets  to  be  pitched!  stake  of  that 
at  ten,  to  begin  at  half-past  ten,  or  forfeit  the  deposit.  ™j  ^^  nTm*" 
Wickets  to  be  struck  at  half-past  five,  unless  the  game  after  notice 
is  finished  before.     To  be  allowed  to  change  three  ™er#°  pay  l 
men,  according  to  the  list  sent  this  morning.  So>  though 

/q*        j\  t    rv     /    •  ihe  game  was 

(Signed)  J.  Cook,  jun.  not  finished  in 

H.  Terrilir  one  daJ- 

The  parties  met  on  the  8  th  October,  and  each  de- 
posited 15/.  with  the  defendant  as  stakeholder  to  make 
np  their  respective  stakes,  the  plaintiff  paying  15/, 
as  agent  for  the  Birmingham  club.  Two  umpires  were 
appointed.  Each  club  had  an  innings  on  that  day,  at 
the  end  of  which  the  Warwick  club  was  sixteen  rung 
a~head  with  eight  men  to  go  in.  The  next  day,  before 
beginning  to  play,  the  Birmingham  dub,  for  the  first 
time,  objected  that  a  member  of  the  Leamington  club 
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1:888.  W4s  playing  for  their  antagonists,  and  not  receiving 
a  satisfactory  answer,  refused  to  play  out  the  game, 
though  the  wickets  were  pitched,  and  the  umpire  for 
the  Warwick  club  called  "  play"  at  eleven  o'clock. 
The  plaintiff,  as  agent  for  the  Birmingham  club,  gave 
the  defendant  notice  to  pay  over  their  deposit  to  him 
and  to  no  other  person ;  but  the  defendant  paid  it  over 
to  the  Warwick  club  on  receiving  their  indemnity. 
The  learned  chief  justice  nonsuited  the  plaintiff  on 
several  objections,  which  were  afterwards  relied  on  by 
the  counsel  who  showed  cause,  but  gave  leave  to  move 
to  enter  a  verdict  for  the  plaintiff  for  90£  if  this  court 
should  differ  from  him  in  opinion.  A  rule  was  accord- 
ingly obtained  in  Easier  term,  Lord  Lyndhurtt  and 
Bayley  Bs.  intimating  that  Eltham  v.  Ki&gittnan  O), 
which  was  cited,  did  not  go  50  far  as  to  decide  that  in 
every  case  of  w*ger  a  man  may  withdraw  the  stake 
when  the  other  is  ou  the  point  of  winning  the  game, 
but  that  in  the  case  of  an  idle  or  foolish  wager  he 
may  claim  his  own  stake  before  the  event  is  decided. 

Goulburn  Serjt.  and  Hill  showed  cause.  The  plain- 
tiff cannot  recover  the  deposit,  unless  cricket  is  an 
illegal  game  within  9  dm.  c  14.  s.  1.  and  the  con- 
sideration was  therefore  made  illegal  by  that  act ;  for 
betting  to  any  amount  was  previously  legal.  Now  that 
act,  by  providing  that  all  notes  Sec.  or  securities  whatso- 
ever, given,  granted,  or  entered  into  by  any  person 
whatsoever,  where  the  whole  or  part  of  the  considera- 
tion of  such  securities  shall  be  for  any  money  or  other 
valuable  thing  whatsoever  won  by  gaming  or  playing  at 
cards  &c«,  bowls  or  other  game  or  games  whatsoever, 
or  betting  on  the  sides  or  hands  of  such  as  do  game  at 
any  such  games  &c.,  shaH  be  utterly  void,  does  not 
declare  any  game  illegal  or  avoid  contracts  relating  to 

(a)  1  B.  &  Aid.  683. 
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them,  bat  merely  the  u  securities*  "by  which  it  is  hi1 
tended  to  enforce  them.  (a).  Had  it  been  intended  to 
avoid  the  contract,  it  would  have  been  done  by  express 
words,  as  in  a  previous  act  against  gaming,  16  Car*  £*. 
c.  7.  Many  other  cases  show  that  a  contract  may  not  be 
void,  though  the  security  given  to  enforce  it  is;  Robin* 
ton  v.  Bhmd(b\  Vaughanv.  Whiicomb  (c)f  Walpolcr. 
Saunders  (d),  Alcinbrook  v.  Hatt(e).  Jeffreys  v.  Wat- 
ter(f)  was  an  action  of  debt  on  a  bond  given  to  secure 
money  won  at  a  cricket-match  played  by  Kent  against 
ATI  England;  and  though  the  court  inclined  to  adjudge 
cricket  to  be  a  "  game"  within  9  Ann.  so  as  to  avoid 
the  bond,  no  judgment  was  given.  In  that  case,  as  the 
t€  security"  was  sought  to  be  enforced,  the  statute 
rtrigbt  apply,  for  it  does  not  declare  any  game  illegal. 
Nor  is  cricket  a  malum  in  se,  so  as  to  constitute  this 
money  paid  on  a  consideration  illegal  at  common  law,  in- 
dependently of  the  statute,  as  in  the  instance  of  a  boxing 
match,  where  an  action  for  money  had  and  received 
was  held  maintainable,  everi  after  the  battle,  against  a 
stakeholder,  for  the  bet  deposited  with  him;  Hastelow 
v.  Jackson  (g). 


1838. 


Hodsow 

V. 
TEItftfLfc. 


Bayley  B. — The  game  need  not  be  illegal  in  order 
to  make  a  bet  exceeding  10/.  on  the  side  of  a  person 
playing  it  illegal.  The  amount  of  the  bet  makes  it 
illegal,  as  was  held  in  Lynal  v.  Longbotham  (h),  which 


'  (a)  Bateau  *.  WatmeOey,  Sin.  1949.  Section  9  excepts  from  the 
ncft  frity  «t  any  of  the  g»»ef  therein  described,  in  royal  palaces,  where 
the  .sovereign  is  actually  resident,  and  during  such  residence,  so  at  md} 

*  « 

playing  be  far  ready  money  only. 

(b)  t  Burr.  1077.  (c)  2  N.  R.  413.  (d)  7D.&H.  130. 

'    (#) '«?  WiU.  509.  (/)  1  Wile.  MO. 

•   (g)  dfitfcCr«*tt.  Stoffunt  *  B*U,X  Bing,  l,s»to*parringmatche* 

(h)  t  Wils.  360.    Foot  races  are  mentioned  in  16  Car.  &  c.  7.  to  which 
statute  9  Ann.  c.  14.  must  relate;  per  WUUs,  C.  J.  id.  38. 
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was  debt  by  a  loser  on  a  foot  race,  to  recover  from  the 
winner  the  amount  of  a  bet  on  it  exceeding  10/.,  and 
paid  over  to  him.]  The  defendant  had  judgment,  for 
the  declaration  did  not  show  that  the  party  running  was 
playing  at  a  game  called  a  foot-race,  but  that  does  not 
show  that  the  bet  could  not  have  been  recovered  back 
at  common  law,  for  it  was  debt  on  the  stat.  9  Arm.  c.  14. 
brought  within  three  months,  pursuant  to  sect.  2.  Now 
that  is  the  only  mode  by  which  any  sum  amounting  to 
10/.  fairly  lost  at  one  time  by  betting  on  the  side  of  a 
player,  and  paid  over  to  the  winner,  can  be  recovered 
from  him  by  the  loser;  Thistlewoodv.  Cracrqft  and 
Darley(a).  [Bayley  B.  The  point  there  decided  was, 
that  money  fairly  lost  and  paid  could  not  be  recovered 
except  in  an  action  of  debt  on  the  statute,  but  here  the 
stakeholder  paid  over  after  notice  that  the  party  ob- 
jected, which  makes  the  difference.]  Even  if  the  pay- 
ment by  the  stakeholder,  after  notice,  of  a  sum,  the 
receipt  of  which  being  recoverable  under  sect.  2  by 
penal  action,  may  be  said  to  be  an  illegal  act,  be  also 
illegal  as  a  payment  in  his  own  wrong,  the  stakeholder 
would  be  entitled  to  the  benefit  of  the  principle  acted 
on  in  Thistlewood  v.  Cracrqft. 

Secondly,  cricket  is  a  game  of  skill,  not  of  chance  ; 
and  therefore  it  is  not  within  sect*  2~>  so  that  the  plain- 
tiff could  not  recover,  even  in  the  mode  there  pointed 
out.  The  legislature  acknowledges  die  distinction,  for 
by  sect.  1.  securities  for  money  lost  at  all  games,  whe- 
ther of  skill,  as  tennis  and  bowls,  as  well  as  chance,  are 
made  void ;  but  games  of  skiH  are  omitted  in  sect,  £., 
the  words  being  "  cards,  dice,  tables,  or  other  game  or 
games  whatsoever,"  and  the  subsequent  general  words 
which  follow  the  preceding  particular  weeds,  wu&t  be 
taken  to  mean  games  ejusdem  generis  with  those  pre- 


(a)  1M.&S.  600. 
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viously  mentioned;  per  HolraydJ.,  Rex  v.  Whitnash  (a). 
Sect.  5.  does  not  apply,  for  it  is  not  argued  that  the 
money  was  fraudulently  won.  Even  if  the  contract  be 
illegal,  the  rule  in  pari  delicto  melior  est  conditio  pos- 
sidentis applies ;  Howson  v.  Hancock  (6),  Vandyck  y. 
Hewitt  (c).  If  this  action  is  maintainable,  it  may  fol- 
low that  a  party  may  recover  his  stake  from  the  stake- 
holder who  has  paid  it  over  to  the  winner,  while  another 
person  may  recover  under  section  2  of  9  Ann.  c.  14. 
against  the  winner. 

The  Court  were  about  to  give  judgment  without 
hearing  argument  in  support  of  the  rule,  when  a  doubt 
being  suggested  whether  as  the  game  was  not  over  on 
the  first  day,  the  money  could  be  said  to  be  lost  "  at 
any  time  or  sitting"  within  sect.  2.,  they  called  on 

Humfrey  for  the  plaintiff,  to  argue  that  point.— 
The  money  was  lost  at  "  one  time,"  viz.  on  the  second 
day,  when  the  event  took  place.  [Bayley  B.  The  acts 
on  the  first  day  contributed  to  the  loss  on  the  second; 
different  sittings  at  intervals  on  the  same  day  may  be 
taken  as  one,  if  the  company  do  not  part;  Bokes  v. 
Booth  (d)].  Suppose  a  horse  race  to  be  run  in  three 
heats  on  different  days,  would  it  not  be  within  the 
statute?  Besides  a  stakeholder  resembles  an  arbi- 
trator, Eltham  v.  Kingsman  (e),  and  his  authority  to 
pay  over  was  here  revoked.  [Bayley  B.  That  case 
does  not  go  so  far.]  Can  it  be  said  who  lost  the  game? 
[Bayley  B.  That  was  for  the  jury;  if  the  Birmingham 
ctub  declined  to  play  out  the  game,  on  the  ground  of 
an  objection  which  turned  out  to  be  unfounded,  it  may 
be  said  the  game  was  lost.] 

Cur.  adv.  vult. 
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Team  ix. 


(a)  7  B.  &  Cr.  601.   See  mUt  Vol.  II.  178. 
(c)  1  East,  96.  (d)  2  Bla.  R.  12f6. 


(6)  8  T.  R.  575. 
(«)  1  B.  &  Aid.  683. 
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Batley  B.  now  delivered  bit  judgment. — While  I 
was  stating  my  opinion  in'  this  ease,  on  a  former  ooear 
ston,  a  doubt,  to  which  I  shall  presently  advert,  having 
suggested  itself  to  me,  I  though*  it  right  to  take  time 
to  consider  it.  The  first  question  was,  whether,  where 
a  party  has  deposited  a  sum  exceeding  102.  with  a 
stakeholder  to  abide  the  event  of  a  game  ai  cricket; 
the  game  for  that  stake  is  illegal  by  9  Anm,  c  14;  and 
after  full  consideration,  we  ate  of  opinion  that  it  is. 

The  words  of  the  second  clause  of  the  statute  have 
been  held  hi  many  cases  to  be  as  extensive  as  those  in 
the  first,  though  the  games  of  tennis  and  bowls  are 
mentioned  in  the  first  and  not  in  die  second.  That  is 
the  reasonable  construction  of  them.  Both  sections 
have  been  held  to  apply  to  foot  races,  though  not 
mentioned  in  either,  and  to  other  games  in  which 
bodily  exertion  is  requisite.  We  see  no  reason,  there* 
fore,  vrby  the  words  of  section  two  should  be  con- 
fined to  games  ejusdem  generis  with  cards  &c.  only, 
and  are  of  opinion  that  the  statute  embraces  other 
games.  The  title  and  preamble  of  the  statute  express 
its  object  to  be  the  preventing  of  excessive  gaming, 
that  is,  gaming  for  stakes  higher  than  the  sum  thereby 
fixed,  by  making  such  gaming  illegal.  Then  the  play- 
ing for  a  stake  above  the  sum  fixed,  at  any  game,  is 
illegal,  as  "  excessive  gaming." 

The  next  question  is,  whether  upon  the  second 
section,  read  in  connection  with  the  first,  die  plain- 
tiff can  recover  from  the  stakeholder  his  stake  de- 
posited with  him  before  it  is  paid  over?  The  second 
section  says,  that  if  persons  losing  the  sum  ot  value  of 
10L  by  any  of  the  aforesaid  games,  shall  pay  or  deliver 
the  same  or  any  part  thereof,  they  shall  be  at  liberty, 
within  three  months  then  next,  to  sue  for  and  recover 
the  same  from  the  winner,  with  costs  of  suit  by  action 
of  debt.    Then  if  the  loser  pays  his  loss  he  may  reco- 
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ver  it  back  -within  a  limited  period ;  but  if  be  pays  and 
does  not  sue  in  the  time  and  manner  appointed  by  the 
act,  other  means  are  provided  by  section  3  for  reco- 
vering the  sura  by  any  person  who  will  sue  at  law, 
assisted  by  a  bill  in  chancery,  to  compel  the  owner 
to  discover  the  amount  won.  On  the  whole  act  it  is 
clear  that  the  legislature  intended  to  prevent  the  prac- 
tice of  staking  higher  sums  than  are  mentioned  in  it, 
and  to  make  it  improper  to  pay  them  to  the  winner,  if 
lost.  Then  it  follows  that  the  party  gaming  may  stop 
his  money  in  the  hands  of  the  stake-holder  by  giving 
bim  notice  not  to  pay  over  the  money,  and  that  after 
such  notice  he  may  aue  him  in  an  action  for  money  had 
and  received. 

Here  there  was  a  dispute  whether  or  not  the  money 
was  lost.  I  do  not  enter  on  that  question,  as  our  opi- 
nion is  not  founded  on  that ;  but  we  take  it  for  granted 
that  it  was  lost ;  then  had  it  been  a  legal  stake,  the 
stakeholder  would  have  been  bound  to  pay  it  over  to 
the  plaintiff;  but  as  it  was  an  illegal  stake,  and  notice 
not  to  pay  it  over  was  given  to  the  stakeholder,  he 
was  bound  not  to  do  so.  Having  done  so  he  has  done 
it  in  his  own  wrong. 

It  was  argued  that  if  the  plaintiff  could  sue  at 
all,  he  should  have  sued  the  winner  in  debt,  and  within 
three  months;  but  as  the  action  is  not  against  the 
winner,  but  against  the  stakeholder,  it  is  therefore  not 
necessarily  laid  in  debt  or  limited  to  three  months- 
The  stakeholder  held  this  money  in  order  to  pay  it  to 
another,  but  as  it  was  illegal  for  that  other  to  receive 
it,  the  party  depositing  it  had  a  right  to  stop  it  in  tran- 
situ, by  giving  the  stakeholder  due  notice  not  to  pay  it 
over.  Then  he  may  (recover  by  the  ordinary  remedy, 
by  one  man  against  another  for  detaining  hid  money. 
The  form  of  action,  therefore,  is  right* 

I  doubted,  during  the  Argument,  whether  if  the 
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1833.       stake  was  illegal,  the  deposit  was  so  too,  so  as  to  make 
the  maxim,  melior  est  conditio  possidentis,  apply;  but 
Hastelow  v.  Jackson  removed  that  doubt.     It  shows 
Terrill.      tb&t  the  right  of  the  party  depositing  to  recover  back 
his  own  stake  in  this  form  of  action,  after  notice  to  the 
stakeholder  not  to  pay  it  over,  remains,  though  the 
event  on  which  it  was  staked  was  illegal.    As  to  the 
doubt  I  entertained  the  other  day,  I  am  now  satisfied 
that  there  was  no  foundation  for  it.     The  words  are, 
"  who  shall  lose  &c.  at  any  time  or  sitting/*  and  as  this 
game  was  not  over  in  one  day,  it  suggested  itself  to  me 
that  those  words  did  not  apply  to  this  case ;  but  on 
deliberation,  I  am  of  opinion  that  they  are  sufficient 
and  intended  to  embrace  one  transaction,  though  it 
occupy  more  than  one  day  to  complete  it.     My  brother 
Bolland  suggested  to  us  the  instance  of  a  bet  to  go 
1000  miles  in  1000  hours,  in  which  case,  though  occu- 
pying more  than  one  day,  there  is  no  doubt  that  the 
stakes,  if  of  an  amount  above  that  allowed  by  this 
statute,  would  be  recoverable.      I  agree  with  Mr. 
Justice  Blackstone  in  his  construction  of  the  statute  in 
Banes  v.  Booth  (0),  who  says,  "  to  lose  10/.  at  one  time, 
is  to  lose  it  by  a  single  stake  or  bet;  at  one  sitting  is 
to  lose  it  in  a  course  of  play,  when  the  company  never 
part,  though  the  person  may  not  be  actually  gaming 
the  whole  tinie." 

Vaughan  B. — This  question  turns  not  on  the  lega- 
lity of  the  game,  or  the  contrary,  but  of  the  stake. 
The  act  was  not  intended  to  put  down  games  harmless 
in  themselves,  though  its  words  are  sufficiently  large  to 
embrace  all  pastimes,  but  to  prevent  the  loss  of  10/.  or 
more  at  one  time  or  sitting.  We  find  homStrutfs  English 
Pastimes,  that  the  game  of  tennis,  mentioned  in  this 
act,  occasioned  profuse  expenditure  by  Henry  8.,  in 

(o)  2  Bia.  it  12*6. 
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the  sums  expended  on  the  balls  and  other  necessary  1833. 
articles,  as  well  as  in  the  extravagant  sums  staked  on 
each  game,  while  cricket  appears  to  have  been  hardly 
known,  at  least  by  that  name,  till  the  beginning  of  the 
last  century.  The  first  section  of  the  act  only  applies 
to  the  avoiding  securities  given  to  cover  a  sum  lost  at 
play,  but  the  second  embraces  all  games  where  the 
party  loses  by  play  or  betting  10/.  at  one  time  or  sitting. 
The  fifth  section  only  applies  to  cases  where  the 
winners  of  any  sum  have  been  guilty  of  fraud  and 
cheating.  Next,  the  question  arises  whether  the 
action  for  money  had  and  received  can  be  maintained, 
and  Robinson  v.  Mearns  (a),  and  Bate  v.  Cartwright  (6), 
show  it  may,  if  the  money  be  demanded  before  the 
stakeholder  pays  it  over.  In  the  former  case  Holroyd  J. 
says,  the  right  of  the  party  to  recover  back  a  deposit 
does  not  depend  on  whether  the  wager  be  illegal  and 
void,  or  whether  it  be  won  or  lost, -but  upon  this,  whe- 
ther the  stakeholder  has  received  it  on  an  illegal  consi- 
deration ;  for  if  he  has,  he  is  bound  to  refund  it,  as  the 
winner  could  not  legally  receive  it.  It  may  be  stopped 
in  transitu  before  the  transaction  is  consummated  by 
paying  it  over  to  him. 

Boll  and  B. — Had  this  action  been  brought,  not  by 
one  of  the  parties  laying  the  wager  against  the  stake- 
holder, but  by  the  winner  against  the  loser,  I  should 
have  agreed  with  the  arguments  urged  for  the  present 
defendant,  but  I  am  of  opinion  that  this  action  may  be 
maintained.  The  question  who  won  the  game  was  not 
raised  before  the  learned  chief  justice,  nor  needs  it  to 
be  decided  here. 

Gurkry  B.  concurred. 

Rule  absolute  to  enter  a  verdict  for  20/. 

(a)  6  D.  &  R.  *6.  (6)  7  Pri.  540. 

VOL.  III.  '  3  P 
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Wy^/  Wilson  against  Tucker. 

Wh«re  *  8ene-  T^HE  time  for  pleading  being  out,  the  defendant,  on 
was  delivered  the  evening  before  the  last  day  of  term,  delivered 

for  delav  just    ft  generai  demurrer,  obviously  to  gain  time;  but  the 

of  term,  the     court,  on  motion  on  the  last  day  of  the  term  by  Butt, 

aconaliuin  on  fiF*11^  a  ru^  for  a  concilium,  to  be  drawn  up  for  the 
the  last  day  of  rising  of  the  court;  and  refused  Cowling's  motion  to 
judgment  fa"  suffer  it  to  be  withdrawn,  and  to  be  let  in  to  plead. 
the  plaintiff  at  Judgment  for  the  plaintiff  (a). 

the  rising  of  °  r  \ 

fusing "to'leT     W  *"  ww  *** Gcn#  H * T*  4  Wm  *  No* 6 *  Jef?irt  Ruiei' M  •**•  «• 
defendant  in 
to  plead. 


Rex  in  aid  of  Hollis  against  Bingham. 

A  crown         JN  Easter  term  Fottett  for  defendant  obtained  a  rale* 

fssued"  w d  ca,Ung  on  HoUis  to  show  cause  why  ****  ""*/«<»** 

extent  in  aid    issued  by  him  against  the  defendant,  on  a  certain  extent 

debtor*  who  'n  a**  againpt  him,  should  not  be  quashed,  and  why 
was  afterwards  he  should  not  pay  the  defendant  as  well  his  costs  occa- 
under&an  in-  sioned  by  such  scire  facias,  and  the  costs  of  the  rule, 
solvent  act.      ag  tjie  costg  0f  an  proceedings  instituted  by  HoUis, 

The  crown  •* 

debtor  subse-  under  the  extent  in  aid,  since  1825. 

auently  satis- 
fied the  crown 

its  debt,  and  Manning  for  Hollis  showed  cause.    The  facts  are, 

scire  facias  that  Hollis,  a  distributor  of  stamps  for  Hants,  being 

against  the  security  to  the  crown  for  Bingham,  an  extent  in  chief 

the  extent  in  issued  against  Hollis,  who  issued  an  extent  in  aid 

md.    Held,  against  Bingham  in  1817.    Bingham  was  discharged 

debt  to  the  under  the  insolvent  debtors'  act  in  1822  (ft).    It  is  suf- 

h^MM9  ficient  that HoUis  was  indebte«l  to  <*">  ««>wn  «*  ** 
pursue  his  pro-  time  the  extent  in  aid  issued.    If  this  rule  can  be  sup* 

the  extent^n    ported  on  the  ground  that  HoUis  having,  in  1835,  paid 

aid. 

(6)  See  tliis  case  Vol.  1. 26$;  Vol.  IL  46. 
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off  his  debt  to  the  crown!  occasioned  by  Bingham's 
default,  has  no  right  to  reimburse  himself  by  sci.  fa. 
on  the  extent,  he  is  remediless.  Rex  v.  Clarke  {a) 
shows,  that  though  the  crown  debt  be  satisfied,  this 
court  will  not  always  deprive  the  crown  debtor  of  the 
benefit  of  crown  process  for  his  reimbursement.  But 
the  cancelling  HoUiss  bond  is  not  sufficient  to  destroy 
his  debt  to  the  crown  without  a  quietus.  He  also  cited 
Attorney  General  v.  Stonehouse  (6). 

FoUett  contrd.  The  crown  is  no  party  to  this  pro- 
ceeding, Hollis  having  ceased  to  be  a  crown  debtor. 
Then  Bingham  is  protected  by  his  discharge  under  the 
insolvent  act  in  1822.  That  was  the  decision  of  this 
court  in  a  previous  stage  of  this  case  (c). 

Bayley  B. — The  question  arising  on  this  appli- 
cation was  in  substance  disposed  of  by  the  court  on  the 
former  motion,  in  2  Tyrwhitfs  Reports,  46.  The 
court  there  decided  no  more  than  they  were  called  on 
to  do,  viz.,  that  the  crown  could  have  no  claim  on 
Hollis,  and  therefore  that  Hollis  could  have  no  claim 
to  prerogative  process  against  Bingham*  The  con- 
sequence of  the  discharge  of  Bingham  under  the  in- 
solvent act,  as  between  himself  and  Hollis,  was,  that  as 
a  subject  Hollis  could  have  no  claim  against  Bingham 
for  that  debt ;  but  Hollis  having  previously  obtained 
prerogative  process  against  him,  contends,  that  though 
he  cannot  proceed  in  his  private  character,  yet  that 
standing  in  jure  coronse  he  may  enforce  payment. 
That  might  be  so  between  the  crown  and  Bingham, 
but  if  the  crown's  debt  is  discharged  aliunde,  so  that  it 
has  no  longer  occasion  for  the  money  from  Bingham, 
it  would  be  unjust  to  hold  that  Hollis  is  entitled  to 


1833. 

The  Kino 

in  aid  of 

Hollts 

v. 

BlNGBAJC, 


(a)  Banbury,  22. 


(6)  Hardres,  229. 

3p  2 


(e)  See  Vol.  II.  46. 
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Hollis 

V. 

Bingham. 


prerogative  process  to  enforce  payment  of  a  debt  which 
no  longer  exists  as  between  him  and  the  crown,  and 
which,  if  once  due  to  him  in  his  private  capacity,  was 
discharged  by  the  operation  of  the  insolvent  act.  In 
this  case  circumstances  have  arisen,  which,  as  between 
the  original  creditor  and  debtor,  would  bar  the  claim 
of  the  former ;  while,  as  between  the  crown  and  the 
subject,  the  crown,  though  originally  interested,  has 
ceased  to  be  so ;  then  can  this  court  suffer  a  man,  who 
having  been  a  crown  debtor  has  ceased  to  be  so,  to 
defeat  the  operation  of  the  insolvent  act  as  between 
the  parties,  by  putting  in  motion  prerogative  process 
on  an  extent  in  aid  ?  Hollis  therefore  acted  on  his 
peril,  and  the  sci.  fa.  must  be  quashed  with  costs 
thereof  to  be  .paid  by  him,  but  we  ought  not  to  give 
the  other  costs. 


Vaughan  B.  concurred. 

Bolland  B. — This  case  was  substantially  decided 
on  the  last  occasion.  The  declaration  of  the  court  in 
the  case  cited  from  Bunbury,  was  made  at  the  request 
of  the  attorney  general. 


Gurnky  B.  concurred. 


Rule  absolute. 
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Thomas  Darker  against  Francis  Darker,  John      ^v^"y 
Lomas  Darker,  in  the  will  called  John  Darker, 
Alice    Darker,     (since   deceased,)   Mary    Ann 
Darker,  and  Emma  Darker. 

n^HE  defendants  in  this  suit  having  petitioned  the  The  words  of 
lord  chief  baron  on  the  equity  side  of  the  court,  a. wiW  were . 

these  *  "  I  give 

his  lordship  desired  it  might  be  argued  before  the  full  all  my  per- 
court.  ™* l****' 

bold  raort- 

The  petition  stated  that  William  Darker  the  tes-  gages  and 

>    *  it 

tator  duly  made  and  published  his  last  will  and  tes-  J^tes  goo^ 
tament  in  writing,  executed  as  by  law  required  for  the  rea<ty  money, 
passing  of  real  estates  by  devise,  in  the  words  and  wheresoever 
figures  following ;  that  is  to  say,  "  Nottingham,  8th  M.  aod  *hl*so- 

^    m  4  s*\«  s*\  V  •  a  a  m  «.«  eij    XO  UlV 

5th,  1818,   I  give    all  my  leasehold  mortgages  and  brother  T.  D., 
freehold  estates,  goods,  ready  money,  chattels,  where-  jJL0^^ 
soever  and  whatsoever,  to  my  brother  Thomas  Darker,  and  nieces 
in  trust  for  my  nephew  and  nieces  John  Darker,  Alice  ^  2.  D.  and 
Darker,  Mary  Ann  Darker,  and  Emma  Darker,  when  Emmy  D., 
the  youngest  shall  come  of  age ;  also  if  my  brother  younger 

Thomas  Darker  should  have  children,  then  his  children  I  Emmy)  shall 

come  of  age: 

to  have  equal  share  with  my  four  before-mentioned  Also  if  my 
nephews  and  nieces,  he,  my  brother  Thomas  Darker,  ^{rftoe  " 
to  pay  for  their  education  and  maintain  them,  if  any  is  children,  then 
wanted,  he  paying  himself  for  any  trouble  he  may  be  have  equal1  ° 
at,  and  living  at  free  cost  in  the  house  I  now  occupy,  **«r«  "^h 
keeping  Sarah  my  servant,  if  they  can  agree,  if  not,  to  fore-mention- 
give  her  one  shilling  per  week  for  life."    The  peti-  ed  nephew8 

~  °  *  and  nieces; 

tioners  were  now  all  of  age,  but  Sarah,  the  servant  he  my  brother 

T.  D.  topay 
for  their  education  and  maintain  them,  if  any  is  wanted,  he  paying  himself  for  any 
trouble  he  may  be  at,  and  he  living  at  free  cost  in  the  house  I  now  occupy,  keeping  Sarah 
my  servant,  if  they  can  agree,  and  if  not,  to  give  her  one  shilling  a-weekfor  life :" 
Held,  that  under  these  words  the  nephew  and  nieces  named  by  the  testator  were 
entitled  to  the  rents  and  profits  of  his  estate  when  the  younger,  Emmy,  came  of  age, 
subject  to  the  right  of  any  child  or  children  born  to  T.  D.,  to  share  equally  with 
them  in  the  rents  and  profits  accruing  after  the  time  of  his,  her,  or  their  births,  and 
to  be  educated  and  maintained  under  the  clause  in  the  will :  Held  also,  that  the 
testator  did  not  mean  the  house  to  be  given  up  by  T.  P.  when  Emmy  attained  31. 
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mentioned  in  the  will,  died  before  the  youngest  child 
became  21.  The  petition  prayed  that  the  plaintiff 
might  be  ordered  to  deliver  up  to  S.  R.}  for  the  benefit 
of  the  petitioners,  possession  of  the  house  and  premises 
so  given  by  the  said  testator  to  the  said  plaintiff  to  live 
in  during  the  minorities  of  your  petitioners,  and  which 
he  unjustly  withholds.  And  also  that  the  said  plaintiff 
may  be  ordered  to  deliver  over  to  S.  R.  the  title  deeds 
and  writings  relating  to  the  said  house  and  premises, 
and  all  other  title  deeds  and  writings  relating  to  the 
said  testator's  estate. 

Jertis  and  Parker  for  the  petitioners.  The  children 
took  a  vested  interest  at  the  testator's  death  in  the 
property  which  was  to  be  divided  when  the  youngest 
came  of  age.     [Lord  Lyndhurst  C.  B.  It  could  not  be 
so  divided  to  the  exclusion  of  any  child  of  Thomas 
Darker.]     The    trust  was    subject  to  payment  for 
maintenance  and  educating  of  the  testator's  nephews 
and  nieces  named  in  the  will,  as  well  as  of  any  children 
of  Thomas  Darker,  as  also  to  the  keeping  or  allowing  a 
sum  to  the  servant  Sarah  for  life.    The  plaintiff  has 
not  been  called  on  to  perform  either.    Though  a  class, 
viz.,  "nephew  and  nieces9'  is  mentioned,  the  persons  are 
here  named  in  the  will  (a).    The  trust  ended  on  the 
youngest  child  attaining  21.     [Bayley  B.    Though 
the  servant  Sarah  was  then  dead,  there  were  future 
and  fluctuating  objects  of  the  trust  (6).  How  could  the 
weekly  allowance  have  been  paid  to  Sarah  without  an 
estate  in  the  trustee,  Thomas  Darker  f]  Thomas  Barker's 
living  free  of  cost  was  only  to  continue  during  minority, 
for  the  necessity  for  education  and  maintenance  of  the 
petitioners  would  cease  on  their  all  attaining  full  age* 
[Lord  Lyndhurst  C  B.    The  trust  as  to  the  servant 
would  have  remained  had  she  survived  that  event.] 

(a)  See  as  to  this  point,  Crme  t.  Offl,  Ball  and  Betttj,  459,489; 
3  Dow.  Pari.  Rep.  61,  5.  C. 

(b)  See  ante,  69,  note  (c). 
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Wigram  for  Thomas  Darker.    Those  parts  of  this 
will  in  which  the  testator  has  expressed  his  intention 
in  ambiguous  terms,  may  be  explained  by  other  parts 
as  to  which  there  is  no  doubt.    In  the  first  place,  it  is 
clear  that  two  families  were  objects  of  the  testator's 
bounty,  as  well  those  not  in  esse  but  which  might 
become  so,  as  those  in  esse  and  named.    The  testator's 
next  object  was  the  securing  the  education  of  Thomas 
Barker's  family,  if  he  has  any,  as  well  as  the  peti- 
tioners.   The   words  "if  any  is  wanted"  show  the 
meaning  to  be,  if  Thomas  Darker  should  not  be  able 
to  maintain  them  himself.    At  all  events  his  children 
cannot  be  excluded  from  the  benefit  of  this  provision. 
[Lord  Lyndhurst  C.  B.  If  it  applies  to  all  the  children 
of  one  brother  in  esse  as  well  as  of  the  other  not  in 
esse,  the  trust,  with  its  consequences  of  the  plaintiff's 
right  to  the  bouse  &c,  must  be  continued,  until  it  be 
certain  whether  Thomas  Darker  will  have  children  or 
not.]    The  question  being  what  the  testator  contem- 
plated, it  is  immaterial  that  in  the  event  the  servant 
died  before  the  last  minority  ended.    But  as  it  is  clear 
that  the  servant  was  to  receive  benefit  for  life,  the 
trustee  took  an  interest  in  the  property  co- extensive 
with  that  intended  burden.    Then  how  can  be  live  in 
the  house  at  free  cost  without  having  an  interest  in  the 
estate  so  as  to  pay  the  expense  of  so  doing  ? 


is  in  reply.  The  real  question  is,  whether  the 
petitioners  are  entitled  to  the  rents  and  profits  of  the 
house.  [Lord  Lyndhurst  C*  B.  The  words  "  his 
children"  viz.,  (children  of  Thomas  Darker,)  are  pro- 
perly the  last  antecedent  to  the  words  "  their  education 
and  maintain  them."  Thoma%  Darker  may  have  no 
means  of  his  own  to  maintain  them,  and  power  is  given 
to  do  so  out  of  the  income  of  this  property.  If  it 
includes  his  children,  what  follows  ?]  He  having  no 
children  when  the  nephew  and  nieces  named  ia  the 
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will  attained  majority,  could  not  retain  possession,  but 
was  put  to  his  right  to  resume  on  having   children. 
[Bayley  B.  Can  he  not  retain  it  while  a  possibility  of 
his  having  children  remains  ?     The  argument  that  he 
must  quit  possession  on  account  of  having  no  child  at 
the  expiration  of  the  last  minority,  would  lead  to  this 
consequence,  that  if  he  had  a  child  he  might  resume, 
and  if  the  child  died  be  must  quit  again,  till  the  birth 
of  another,  when  he  might  again  take  possession.    If 
all  the  nephews  and  nieces  had  died  before  the  majority 
of  the  youngest,   would  the  heir  at  law  have    been 
entitled  to  enter?    One  purpose  of  the  will  is,  the 
maintenance  in  the  particular  house  named    of  the 
children  of  the  brother,  as  well  as  his  own.]     The 
heir  at  law  might  have  entered,  subject  to  re-entry  by 
Thomas  Darker,  in  the  event  of  a  child  being  born  to 
him.     He  is  not  required  to  maintain  the  petitioners 
after  their  majority.      [Vaughan   B.      Suppose  the 
servant  Sarah  to  have  survived  the  last  minority,  how 
could  the  will  have  been  performed  if  the  trustee  had 
not  taken  a  longer  interest  than  for  the  minority?] 
He  may  be  entitled  to  the  possession  of  the  house,  and 
yet  be  bound  to  pay  rent  to  the  receiver. 


Cur.  adv.  cult. 


Lord  Lyndhurst  C.  B.  afterwards  delivered  the 
judgment  of  the  court. — Under  this  devise,  the  nephew 
and  nieces  of  the  testator  who  are  named  in  the  will, 
were  entitled  to  the  possession  of  the  rents  and  profits 
of  the  estates  when  Emmy  came  of  age,  but  in  the 
event  of  any  child  being  born  to  Thomas  Darker,  such 
Child  or  children,  if  more  than  one,  will  be  entitled  to 
share  equally  with  the  other  nephews  and  nieces  in 
the  future  rents  and  profits  from  the  time  of  their 
respective  births.  To  such  child  or  children  the  pro* 
vision  as  to  education  and  maintenance  would  also 
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apply,  as  well  as  to  the  nephews  and  nieces  named  in 
the  will.  We  think,  therefore,  that  it  was  not  the 
intention  of  the  testator  that  his  brother  Thomas 
Darker  should  give  up  the  house  upon  Emmy's 
attaining  the  age  of  SI.  This  is  further  confirmed  by 
the  provisions  relating  to  the  servant.  Itj  is  obvious 
that  the  testator  intended  the  service  to  be  in  the 
house  in  question,  and  considered  that  it  might 
endure  for  the  life  of  Sarah.  He  could  not  therefore 
look  to  the  time  when  Emmy  should  come  of  age  as 
the  period  when  the  house  was  to  be  relinquished  by 
his  brother.  The  prayer  of  the  petition  must  there- 
fore be 

Refused. 


1833. 

Darker 

v. 

Darker 

and  Others. 


Roberts  against  Barker. 

ASSUMPSIT  by  tenant  against  landlord.     A  spe-  One  of  the 
cial  count  for  the  amount  of  valuation  of  work  and  covena.nl* ,n 

•  an  expired 

labour,  tillage  done,  and  manure  bargained  and  sold  lease  was,  that 
under  the  custom  of  the  country.     Plea,  non-assump-  qrittrngThe0" 
sit,  with  a  set-off  for  rent,  and  use  and  occupation  by  'arm  "  should 
the  plaintiff.      At  the   Lent  Yorkshire  assizes,  held  nway  any  of 
before  Alderson,  J.,  the  following  facts  were  admitted.  l!,e  m1ana1re ln 

99  .  r     the  fold,  but 

The  plaintiff  on  the  death  of  his  father,  about  itft-  should  leave  it 
chaelmas  1829,  took  to  a  farm  held  by  him  according  to  ed^eth^inand 
the  terms  of  an  expired  lease  for  21  years  granted  to  by  the  land- 
him  from  25th  March  1795,  and  containing  a  condition  succeeding  te- 
that  the  tenant  on  quitting  the  farm  should  not  sell  or  "ant." 
take  away  any  manure  then  in  the  fold,  but  should  of^/country* 
leave  it  to  be  expended  on  the  land  by  the  landlord  or  was  similar, 
his  succeeding  tenant.    The  custom  of  the  country  dition,  that  by 

it  an  outgoing 
tenant  was  entitled  to  be  paid  for  the  manure  left.      Held,  that  as  by  the  lease  an 
express  stipulation  on  the  subject  was  made,  the  custom  was  excluded,  and  an  out- 
going tenant,  who  held  under  the  terms  of  the  lease,  was  not  entitled  to  recover  for 
the  manure. 
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1833.       bound  the  tenant  to  leave  the  manure  in,  the  fold,  to 
be  paid  for  by  the  landlord  or  incoming  tenant.     The 
plaintiff  quitted  the  land  at  Candlemas  1832,  and  the 
homestead  at  May-day.    Manure  worth  SSL  1£*. 
left  in  the  fold,  and  the  tillages  done  on  the  farm 
valued  at  75/.    For  these  sums  the  action  was  brought 
The  set-off  was  claimed  for  75/.  for  half-a~year's  rent 
up  to  Lady -day  1832.    Credit  was  given  to  the  plain- 
tiff for  rent  paid  to  Michaelmas  1831,  but  a  question 
was  made  whether  the  plaintiff  having  quitted  as  above 
was  liable  to  pay  the  75/.  rent  down  to  Lady-day  1832? 
The  taking  was  originally  a   Lady-day  taking,  and 
the  rent  days  at  Whitsuntide  and  Martinmas,  a  fore- 
hand rent  having  been  payable  at  Whitsuntide  1795; 
but  on  an  addition  made  to  the  farm  at  Michaelmas 
1813  the  rent  days  appeared  to  have  been  altered  to 
Michaelmas  and  Lady-day.    The  main  question  was, 
whether  the  outgoing  tenant  was  bound  by  the  lease 
to  leave  the  manure  in  the  fold  without  that  payment 
for  it  to  which,  by  the  custom  of  the  country  above 
stated,  he  would  have  been  entitled.    The  case  was 
not  left  to  the  jury  by  express  consent  of  the  parties, 
and  the  plaintiff  was  nonsuited,  with  leave  to  move  to 
enter  a  verdict  for  the  value  of  the  manure,  if  the 
court  should  hold  him  entitled  to  it ;  and  for  the  other 
sum  of  75/.  if  they  should  hold  him  not  liable  to  pay 
rent  to  Lady-day  1832.  In  Easter  term  John  Williams 
obtained  a  rule  accordingly  on  the  last  point  only,  the 
court  intimating  that  the  taking  being  originally  from 
Lady-day,  the  tenancy  continued  till  Lady-day  1832, 
andhalf-a-year's  rent  accordingly  then  remained  due  (a). 

Pollock  and  Milner  for  the  defendant  showed  cause. 
As  no  distinct  agreement  is  shown  to  the  contrary,  it 

(a)  See  Doe  t.  Sptnet,  6  East,  120. 
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is  clear  that  after  the  expiration  of  the  lease,  the  plain- 
tiff and  his  father  held  over  according  to  its  conditions, 
Doe  d.  Rigge  v.  Bell  (a).  Then  Webb  v.  Plummer  (b) 
applies  to  show  that  the  terms  of  this  lease  excluded 
the  custom  of  the  country,  and  that  the  plaintiff  was 
therefore  bound  to  leave  the  manure  on  the  premises 
without  paying  for  it,  according  to  the  custom.  The 
decision  in  Senior  v.  Armytage  (c),  therefore,  does  not 
apply.  [Lord  Lyndhurst.  The  stipulation  relied  on  is 
partly  couched  in  the  same  terms  in  which  the  custom 
of  the  country  was  stated ;  thus  showing  the  intent  of 
the  parties  to  exclude  the  other  part.] 
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1833. 


Roberts 
v. 

BABtBft. 


John  Williams  and  Heaton  for  the  plaintiff.  The 
question  at  the  trial  was,  Whether  the  stipulation  in  the 
lease  destroyed  the  custom?  It  did  not;  for  being 
silent  as  to  the  compensation  to  be  paid  for  the  manure, 
the  custom  of  the  country  applies  on  that  point,  and 
after  the  first  trial  in  Senior  v.  Armytage  the  court  of 
King's  Bench  held,  that  unless  the  stipulation  in  ex- 
press terms  excluded  the  custom,  it  was  still  operative. 
The  custom  does  not  contradict  the  agreement  in  the 
lease,  for  both  may  co-exist.  They  also  cited  Wig- 
glesworth  v.  Dallison  (d). 

The  Court  intimated  that  they  should  consult  the 
learned  judge  who  tried  the  cause  as  to  the  course 
taken  at  the  trial,  but  expressed  no  doubt  on  the 
question  argued. 


Lord  Lyndhurst  C.  B.  afterwards  said — The  ques- 
tion as  to  the  defendant's  demand  for  rent  was  deter- 
mined upon  the  motion  for  this  rule.    The  only  point 

(a)  5  T.  R.  471 j  and  see  8  East,  168,  and  4  Camp.  275. 
(6)  2  B.  &  Aid.  747.  (c)  Holt's  N.  P.  C.  197. 

(d)  Doug.  SOI. 
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remaining  for  consideration  was  the  claim  to  the  value  of 
the  manure  left  by  the  plaintiff  upon  his  quitting  the 
farm.  It  was  admitted  on  the  trial  that  the  off-goiog 
tenant  was  bound  by  the  custom  of  the  country  to  leave 
the  manure  on  the  premises,  and  was  entitled  to  be  paid 
for  it  by  the  landlord  or  the  succeeding  tenant ;  but  in 
tliis  case  the  parties  did  not  rely  on  the  custom;  on  the 
contrary  they  made  this  a  subject  of  express  stipulation* 
The  original  lease  contained  a  covenant  that  the  tenant 
on  quitting  the  farm  should,  not  sell  or  take  away  the 
manure  which  should  be  then  in  the  fold,  but  should 
leave  it  to  be  expended  on  the  land  by  the  landlord  or 
his  succeeding  tenant.  It  is  to  be  left  for  their  use; 
and  there  is  no  provision  as  to  any  payment  in  respect 
of  it.  It  was  contended  that  the  stipulation  to  leave 
the  manure  for  the  use  of  the  lessors  was  not  incon- 
sistent with  the  tenants  being  paid  for  what  was  so 
left ;  that  the  custom  to  pay  for  the  manure  might  be 
engrafted  upon  the  engagement  to  leave  it  for  the  use 
of  the  lessors.  But  if  the  parties  meant  to  be  go- 
verned by  the  custom  in  this  respect,  there  was  no 
necessity  for  any  stipulation ;  as  by  the  custom  the 
tenant  would  be  bound  to  leave  the  manure,  and  would 
be  entitled  to  be  paid  for  it.  It  was  altogether  idle, 
therefore,  to  provide  for  one  part  of  that  which  was 
sufficiently  provided  for  by  the  custom,  unless  it  was 
intended  to  exclude  the  other  part.  We  are  of 
opinion,  therefore,  that  the  plaintiff  was  not  entitled  to 
be  paid  for  the  manure,  and  the  rule  must  be  dis- 
charged. 
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Pritchett  against  Boevey,  Bart,  and  six  Others. 

TRESPASS  and    false   imprisonment  against  the  £  rule  having 
./*.*.  *-*  i  n>     °een  obtained 

shenff  of  Gloucestershire,  and  six  of  his  bailiffs,  fur  discharg- 
The  first  count  for  breaking  and  entering  a  close  and  u^^r? 
~    dwelling-house  of  the  plaintiff,  and  breaking  a  window  rested,  was 
therein.    The  second  count  stated,  that  the  defend-  [he  court  to  a 
ants  arrested  and  detained  the  plaintiff  in  prison  eleven  judge  at  cham- 

DAPS     vvnA 

weeks   from  26  April  to  11  July  1833,  adding  as  ordered  the 
damage,  that  by  means  of  the  premises  the  plaintiff  f  ^l1."?'  l<Li 
had  been  forced  and  obliged  to  pay  and  had  paid  a  and  offered  to' 
large  sum  of  money,  to  wit,  600/.,  in  and  about  hi.  &6Jtf  to 
necessary  maintenance,  &c.  during  the  said  space  of  application  if 
eleven  weeks,  while  he  was  so  imprisoned  as  aforesaid,  dertake  to""' 
and  in  and  about  the  applying  for  and  obtaining  a  oring no 

l        i    j«    v  j       i  *    •       Ai_  «j    •  action  for  the 

legal  discharge  and  release  from  the  said  imprison-  arrest ;  but  on 
ment*    Pleas,  first,  not  guilty.    Secondly,  justification  kw  rsfbsai, 
under  a  capias  ad  respondendum.    Replication,  admit-  order  about 
ting  the  existence  of  the  writ,  stated  that  the  defend-  *°.**n  of^ 
ants  unlawfully  broke  and  entered  the  said  dwelling-  pass  and  false 
house,  by  breaking  through  a  certain  outer  window  ^"ft" ™ent 
of  and .  belonging  to  the  same,  which  was  then  and  wards  brought, 
there  shut,  closed,  and  fastened,  and  that  the  said  alia,  as 
defendants  did  then  and  there  by  such  forcible  and  ^amm,  that 
unlawful  breaking  and  entering  of  said  dwelling-house,  had  been 
and  by  no  other  means  soever,  make  the  said  supposed  ^d^a^panf* 
arrest  in  manner  and  form  &c.    At  the  trial  before  a  large  sum  of 
/.  Parke  J.    at  the  last  Gloucestershire  assizes'  it  ™°piwure  h^ 

discbarge. 
There  was 
no  distinct  evidence  of  payment  of  the  money  by  the  plaintiff  to  bis  attorney:— -Held, 
first,  that  the  plaintiff  was  entitled  to  recover  his  costs  as  special  damage  in  this 
form  of  action:  but  secondly,  that  as  the  declaration  alleged  actual  payment  of  them 
by  him,  he  could  not  recover  that  part  which  he  had  not  paid,  but  so  much  only  as 
had  been  advanced  on  his  account,  by  his  attorney,  as  for  so  much  money  paid  by 
himself  through  an  agent. 

Semble,  that  had  the  count  only  alleged  that  the  plaintiff  had  been  forced  and 
obliged,  and  become  liable  to  pay  damages  for  such  liability  to  buy  attorney,  he  might 
hare  been  recovered. 


Pbitchbtt 

V. 
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1888.  appeared,  that  the  plaintiff  was  arrested  on  mess 
process,  at  suit  of  one  Parry,  in  an  illegal  manner,  fk 
bailiffs  having  procured  access  to  him  in  his  house  hj 

*J°?ZlY      first  breaking  through  a  piece  of  paper  pat  over  a 
broken  pane  of  glass,  and  from  thence  unbolting  or 
unlatching  the  outer  door  (a).    The  plaintiff  obtained 
his  discharge  from  Gaselee  J.  at  chambers,  to  whos 
the  rule,  after  being  enlarged,  had  been  referred  by 
the  court,  and  who  would  have  ordered  him  the  cost* 
of  the  arrest  and  of  his  application  for  discharge,  if  b* 
would  have  undertaken  not  to  bring  any  action  for  the 
arrest;  but  that  being  refused,  he  was  discharged 
without  costs  being  mentioned  in  the  order ;  and  now 
sought  to  recover  them  in  this  action,  in  addition  to 
the  other  damages;  but  there  was  no  distinct  evi- 
dence that  he  had  paid  his  attorney  his  bill  of  costs 
for  obtaining  his  discharge*    The  attorney  swore  the 
money  had  been  secured  to  him.    The  rule,  as  origi- 
nally granted,  was  not  produced  in  evidence.    The 
plaintiff  had  a  verdict  for  1*.  on  the  first  count,  and 
for  251.  on  the  other  counts,  with  leave  to  move  to  add 
the  amount  of  the  attorney's  bill  to  the  verdict.     7W- 
fourd  Serjt*  having  obtained  a  rule  accordingly, 

Ludlow  Serjt.,  and  JR.  V.  Richards,  showed  cans* 
Cash  v.  Wells  (&)  shows,  that  where  proceedings  are 
irregular,  and  are  set  aside  as  such  without  costs,  the 
judges  cannot  impose  terms  on  the  defendant  of  net 
bringing  an  action*  Loton  v.  Dsvereux  (c)  shows  the 
inconvenience  of  Cash  v.  Wells,  and  is  in  point  for 
these  defendants,  unless  the  oourt  shall  hold  that  the 
court  having  expressed  that  judgment  to  be  set  aside 
"  without  costs,"  varies  the  cases*  Now,  the  judge 
standing  in  the  place  of  the  court,  mjgbt  have  given 

(«)  See  LUyd  ▼,  SamtUmult,  8  Tsant*  S50. 
(*)  1  B.  &  Adol.  575*  (o)  S  B.  &  Add,  SIS. 
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costs  on  this  enlarged  rule,  and  as  the  subject  was 
moved  before  him,  did  he  not  in  substance  dispose  of 
these  costs  on  that  motion?  They  also  cited  Nightin- 
gale v.  Devesme  (a),  and  Mac  Lachlan  v.  Evans  (ft). 

Secondly,  the  allegation  in  the  second  count,  that 
the  plaintiff  has  been  forced  and  obliged  to  pay,  is  not 
borne  out  by  the  evidence,  that  the  costs  were  secured* 


1833. 

PaiTCHETT 
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Boevbt 
and  Others, 


Talfourd  Serjt.  and  Curwood  supported  the  rule. 
The  question  is,  whether  an  order  silent  as  to  costs  is 
to  be  taken  as  conclusive  against  the  plaintiff's  right  to 
recover  them  by  action  ?  Now  in  Loton  v.  Deeereux 
there  was  an  express  adjudication  as  to  costs ;  whereas 
here,  assuming  that  the  judge  had  jurisdiction  over 
them}  and  that  they  were  prayed  for  by  the  rule  (c) 
which  was  referred  to  him,  he  simply  discharged  the 
rule  without  doing  any  thing  to  preclude  the  plaintiff 
from  recovering  his  costs.  He  said,  in  effect,  "  I  wiH 
not  determine  as  to  costs,  but  if  you  will  bring  an 
action  for  them,  I  cannot  prevent  you;'9  and  though 
Loton  v.  Devereux  is  an  authority  the  other  way,  it 
may  be  doubted  whether  a  judge  on  a  summary  appli- 
cation has  power  to  preclude  the  plaintiff  from  reco- 
vering his  costs  in  an  action.  In  that  case,  too,  the 
plaintiff  would  have  proved  sufficient  by  showing  the 
goods  to  have  been  seized.  Then  the  costs  of  setting 
aside  the  judgment  did  not  directly  arise  from  the  act 
of  the  party,  but  from  inatter  collateral  to  the  plain* 
tiff's  complaint.  The  plaintiff's  application  for  dis- 
charge tended  to  exonerate  the  sheriff,  by  diminishing 
the  damage  suffered  in  the  detention. 

The  second  point  was  not  taken  at  the  trial.  How* 
ever,  as  between  the  plaintiff  and  bis  own  agent,  the  evi- 
dence of  plaintiff's  liability  to  him  was  sufficient.     In 

(a)  5  Burr,  f  589;  2  Bhu  B.  684. S.  C.  (6)  1  Y.  &  J.  581. 

(c)  The  rale  did  in  fret  pimy  costs  of  the  application. 


Pritchett 
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1 833.  Barclay  v.  Gooeh  (a)  Lord  Kenyan  held,  that  if  a  party 
gives  a  promissory  note  for  the  debt  of  another,  whkfa 
the  creditor  accepts  in  payment  as  money,  it  is  as  a 

Boevey  payment  of  money  to  the  party's  use,  and  may  be  reco- 
vered as  such.  Leery  v.  Goodson  (A),  Mac  Lochia*  v. 
Evans,  W/tarton  v.  Walker  (c),  were  cases  where  no 
pnoney  had  passed,  but  the  interests  of  third  persons 
came  in  question,  and  the  payment  of  the  money  being 
the  actual  and  primary  cause  of  action,  it  was  material 
«   to  prove  it. 

Baylsy  B. — The  first  question,  is,  Whether  these 
defendants  are  liable  to  pay  the  costs  incurred  by  the 
plaintiff  in  procuring  his  discharge  from   an  illegal 
arrest;  and  the  second,  whether,  if  they  are,  the  plain- 
tiff is  entitled  upon  this  declaration  to  add  them  to  the 
damages  recovered  in  the  action  ?    On  the  first  point 
Lotonv.  Devereux{d)  was  relied  on  as  an  authority,  to 
show  that  though  the  plaintiff  necessarily  incurs  costs 
}n  setting  aside  proceedings  for  irregularity,  he  is  pre- 
cluded from  recovering  them  by  action;  but  it  is  plainly 
distinguishable  from  the  present,  in  being  a  motion  to 
set  aside  a  judgment  and  execution  levied  against  the 
defendant's  goods,  on  a  nice  question  of  irregularity, 
in  which  the  court  held  the  proceedings  irregular,  and 
made  the  rule  absolute;  but  added  "  without  costs." 
Then    they  expressly  adjudicated   on  the    question 
whether  the  costs  should  be  allowed  or  not,  and  made 
it  part  of  the  order  for  making  the  rule  absolute.    In 
this  case  my  brother  Gaselee  did  not  adjudicate  on 
the  subject  of  costs,  but  discharged  the  plaintiff  without 
more.    It,  therefore,  seems  to  me  that  the  jury  had  a 
right  to  take  those  costs  into  their  consideration,  as 

(a)  %  Esp.  571 ;  but  see  Taylor  v.  Higghu,  3  East,  171 j  Jfamtf  ?. 
Jameson,  2  B.  &  Aid.  54,  and  10  B.  &  Cr.  346. 

(b)  4  T.  R.  687.        (c)  4  B.  fc  Cr.  163.        (ef)  3  BP  &  Ado],  343. 
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arising  to  the  plaintiff  from  the  improper  arrest/  and 
that  the  plaintiff  would  be  entitled  Jp  have  the  rule  for 
adding  them  to  the  verdict  made  absolute,  had  the 
evidence   supported    the    plaintiff's  averment  in '  bis 
declaration,  that  be  was  forced  to  pay  a  large  sum  of 
money  in  and  about  the  applying  for  and  obtaining  his 
discharge.     Upon  that  point  a  second  objection  was 
raised  on  behalf  of  the  defendants,  viz.  that  the  decla- 
ration should  have  only  stated  that  the  plaintiff  in- 
curred great  expense,  and  was  forced  and  obliged  and 
became  liable  to  pay  those  costs.    Now,  the  evidence 
was  not  that  he  had  paid  the  costs  to  his  attorney, 
but  that  he  was  liable  to  pay  them  to  him.    Then  the 
plaintiff  has  not  paid  bis  attorney  the  sum  he  now 
seeks  to  recover.     There  is  only  a  debt  due  from  him 
which  he  may  be  hereafter  obliged  to  pay,  and  which 
is  liable  to  all  those  accidents  of  the  plaintiff's  discharge 
under  the  insolvent  or  bankrupt  laws  which  would  bar 
the  remedy  for  it  against  the  plaintiff.     Then  it  would 
be  unreasonable  that  the  plaintiff  should  be  held  enti- 
tled to  recover,  as  paid,  that  debt  which  he  has  perhaps 
never  been  called  on  to  pay,  has  never  paid,  and  may 
never  pay.    The  bill  of  costs  of  102/.  included  money 
advanced  for  the  plaintiff  by  his  attorney  as  well  as 
charges  for  work  and  labour  and  fees.    The  latter 
part  cannot  be  recovered  under  this  form  of  declara- 
tion.   But  as  to  that  sum  which  the  attorney  as  agent 
to  the  plaintiff  has  advanced  on  his  account/ and  for 
his  use,  the  plaintiff  is  in  the  same  situation  as  if  he 
had  borrowed  it  from  him  to  pay  over.    Therefore,  as 
to  so  much  of  the  bill  as  consists  of  money  paid  by  the 
attorney  to  procure  the  plaintiff's  discharge,  it  is  money 
which  the  plaintiff  may  be  considered  to  have  been 
forced  and  obliged  to  pay,  and  he  is  entitled  to  recover 
for  so  much.    Let  it  be  referred  to  the  master  to  ascer- 
tain that  sum  accordingly,  and  to  add  it  to' the  verdict. 
VOL.  in.  3  Q 


1833. 

Pritchett 

V. 
BOBVEY 

and  Others. 
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1883. 

PftlTCHBTT 
V. 

Boivet 
and  Others. 


Vaucuun  B. — It  was  intended  to  invest  the  judge 
at  chambers  with  the  same  power  as  the  court;  in  dis- 
posing of  the  costs;  but  he  did  not  adjudicate  on  them, 
which  distinguishes  this  case  from  Loton  v. 
On  the  other  point,  the  allegation  of  payment  is 
rial,  and  is  not  satisfied  without  proof  of  actual  pay- 
ment* 


Bolland  and  Gurnev  Bs.  concurred. 

Rule  absolute,  for  adding  to  the  verdict  on  the 
second  count  so  much  of  the  bill  of  costs  as  the 
master  should  fiiuj  to  have  been  paid  out  of  pocket  bj 
the  attorney,  and  discharged  as  to  the  rest. 


A  person  to 
whom  a  horse 
is  delivered  to 
be  stabled, 
taken  care  of, 
fed  and  kept, 
has  no  lien  on 
him  for  the 
expense  in* 
curred  in  so 
doing. 


Judson  against  Ethbridgb. 

T\ETINVE  for  a  gelding.  Plea,  first,  nop^tinet 
Secondly,  that  the  said  gelding,  in  the  said  dechu 
ration  mentioned,  was,  on  &c.  |p  &c,  delivered  by  the 
plaintiff  to  the  defendant  to  be  stabled  and  taken  care 
of,  and  fed  and  kept  by  the  defendant  for  the  plaintiff 
for  remuneration  and  reward  to  be  paid  by  the  plaintiff 
to  the  defendant  in  that  behalf.  And  the  defendant 
in  fact  further  saith,  that  afterwards  and  before  and  at 
the  time  of  the  commencement  of  this  action,  to  wit,  on 
16th  March  1833,  in  &c,  the  plaintiff  became  and 
was  indebted  to  the  defendant  in  a  large  sum  pf  money, 
to  wit,  the  sum  of  ten  pounds,  being  a  reasonable  and 
fair  remuneration  and  reward  in  that  behalf,  for  and  in 
respect  of  the  defendant  having  before  then  stabled 
and  taken  care  of,  and  fed  and  kept  the  said  gelding 
for  the  plaintiff,  under  and  by  virtue  of  the  said  d$- 
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livery  and  bailment.  And  the  defendant  in  fact  far- 
ther saith,  that  the  said  sum  of  ten  pounds  is  still  due 
and  owing  to  the  defendant,  and  for  which  reason  he 
the  defendant  hath,  from  the  time  of  the  delivery  of  the 
said  gelding,  hitherto  detained!  and  still  detains  the 
same!  as  he  lawfully  may,  fot  the  cause  aforesaid.  Ve- 
rification.   Similiter  and  general  demurrer  and  joinder. 


1833. 

JuDSQH 
V. 

Ethebidob. 


Mantel  for  the  plaintiff  supported  the  demurrer* 
This  plea  is  bad,  as  it  states  a  mere  bailment  of  the 
gelding  to  be  stabled,  taken  care  of,  fed  and  kept, 
without  setting  forth  that  the  defendant  keeps  an  inn, 
or  even  a  livery-stable!  or  that  there  was  any  express 
contract  for  a  lien.  Wallace  v.  Wbodgate  (a)  shows 
that  a  livery-stable  keeper  has  no  lien  on  a  horse  for 
his  keep,  except  by  special  agreement,  a  doctrine  be- 
fore held  by  Holt  C.  J.,  in  Yorke  v.  Greenaugh  (ft), 
for  the  ground  of  lien,  in  the  case  of  innkeepers  and 
hostellers,  was  their  obligation  to  receive  guests  and 
their  horses  in  respect  of  their  public  employments. 
See  Bac.  Abr.  tit.  Inns  and  Innkeepers  (C.  3.),  Wat- 
broke  v.  Griffiths  (c)f  Gelly  v.  Clarice  (d),  Thompson  v. 
Laeey  (e). 

The  Court  here  called  on 


Erie  to  support  the  plea.  The  general  principle  now 
established  is,  that  every  workman  who  has  bestowed  la- 
bour, money,  or  money's  worth  on  a  chattel  for  reward 
by  its  owner,  has  a  particular  lien  on  it  for  that  reward. 
It  has  been  so  held  in  the  case  of  a  packer,  Ex  parte 
Deeze  (/);  a  printer,  Blake  v.  Nicholson  (g) ;  a  ship- 


(a)  Rj.  &  M.  193. 

(b)  Ld.  Rajra.  868. 
483,  S.  C. 

(e)  3  B.  &  Aid.  283. 


Se*  Francis  v.  Wyatt,  3  Burr.  1498  ;  l.Bla.  R. 
(c)  Moore,  877.  (d)  Id,  878. 

(/)  1  Atk.  228.  (g)  3  M.  &  S.  167. 
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1833. 

JtJDBON 
V. 

Etbbridgb. 


wright,  Franklin  v.  Hosier  (a);  the  master  of  a  ship, 
for  passage-money,  Wolf  v.  Summers  (A);   a  miller,  to 
whom  com  was  delivered  on  a  contract  to  be  ground 
for  a  specific  price,  Chase  v.  Westmore  (c).    That  cir- 
cumstance would;  according  to  some  of  the  old  cases, 
have  excluded  the  lien.    [Ldrd  Lyndhurst  C.  B.  dap- 
yum  v.  Allen  (d)  is  an  authority  that  where  cattle  are 
taken  in  to  agist,  agistor  has  no  lien.]    That  case  is 
not  sanctioned  to  its  full  extent  by  Lord  Ellenbo- 
rough  in  Chase  v.  Westmore,  which  received  very  full 
consideration,  and  is  incompatible  with  the  old  doc- 
trine, that  the  right  to  lien  depends  on  the  party  claim- 
ing it  being  compellable  to  receive  the  articles.     Thus 
Bevan  v.   Waters  (e)  and  Jacobs  v.  Laiour  (f)  esta- 
blished the  lien  of  the  trainer  on  a  racehorse,  for  the 
pains  bestowed  on  him.     [Lord  Lyndhurst  C„  B.  In 
Bevan  v.  Waters  a  trainer's  lien  was  allowed  at  nisi 
prius  by  Best  C.  J.,  who  took  the  distinction  between 
him  and  a  livery-stable  keeper.    He  had  previously 
held  at  nisi  prius,  in  Wallace  v.  Woodgate  (g),  that  a 
livery-stable  keeper  had  not  by  law,  and  without  spe- 
cial agreement,  a  lien  on  horses  for  their  keep.     Lord 
Holt's  expressions  to  the  same  effect  in  York  v.  Gfreem- 
augh  are  not  mere  dicta,  but  must  be  considered  as  the 
point  in  the  cause;  for  if  the  rest  of  the  court  had  not 
entertained  the  same  opinion  as  to  that,  why  was  the 
question  discussed  before  them,  whether  the  horse  was 
left  to  agist  merely,  or  by  a  person  being  at  the  time 
a  guest  in  the  inn?]     Counsel,  in  arguing  Jacobs  v. 
Laiour,  seem  to  have  understood  that  a  livery-stable 
keeper  had  no  lien,  because  from  the  nature  of  the 
bailment  he  must  have  the  horse  ready  to  be  used  by 


(«)  4  B.  &  A.  341.  (6)  S  Camp.  651.  (c)  5M.&S.  180. 

(<Q  Cro.  Car.  *71.  («)  M.  &  M.  1 35. 

(/)  5Bin$.130j  JM.&P.  *01,S.C.  (g)  Ry.&H.ltt. 
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tbe  bailor  from  time  to  time,  without  being  paid  each  1833. 

time,  whereas  the  contract  with  a  trainer  is  different.  ^^/^ 

Now  this  plea  does  not  show  the  defendant  to  be  a  Ju*®°» 

livery-stable  keeper,  but  discloses  that  expense  and  la-  Etheejdoe. 
bour  were  to  be  bestowed  upon  the  horse. 

Lord  Lyndhurst  C.  B. — This  question  turns  on  the 
sufficiency  of  the  plea,  which  states  that  the  horse 
was  delivered  by  the  plaintiff  to  the  defendant  to  be 
stabled  and  taken  care  of,  and  fed  and  kept  by  the 
defendant  for   the  plaintiff,  for  remuneration  and  re- 
.  ward  to  be  paid  by  the  plaintiff  to  the  defendant  in  that 
behalf;  and  then,  that  the  plaintiff  became  indebted  to 
the  defendant  in  the  sum  of  10/.,  being  a  reasonable 
and  fair  remuneration  and  reward  for  and  in  respect  of 
the  defendant  haying  stabled  and  taken  care'  of  and 
kept  and  fed  the  said  horse,  under  and  by  virtue  of  the 
said  delivery  and  bailment,  and  justifying  the  detention 
till  that  sum  should  be  paid.     The  question  which 
arises  on  the  facts  disclosed  in  the  plea  is, — Has  the 
defendant  a  lien  on  the  horse  so  delivered  ?  and  I  am 
of  opinion  that  he  has  not.    This  case  is  distinguish- 
able from  all  those  where  a  lien  has  been  held  to  exist 
in  favour  of  artificers  and  persons  of  skill,  in  respect  of 
labour  bestowed  on  the  chattels  bailed  to  them;  and 
the  decisions  which  are  applicable  seem  all  one  way. 
In  Chapman  v,  Allen  it  was  held  that  an  agistor  of 
cattle  had  no  lien  on  the  cattle  agisted.    In  York  v. 
Greenaugh  it  was  substantially  decided  by  the  whole 
court  that  a  livery-stable  keeper  has  no  lien  on  a  horsfe 
taken  in  to  keep  for  the  owner.    The  case  of  Bevan 
v.  Waters  (a),  when  the  plaintiff  claimed  a  lien  on  & 
horse  sent  to  him  to  train  for  running,  confirms  the 
former  authorities,  being  distinguished  by  Best  C.  J. 

(a)  M.  &  M.  2S5* 
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1888.  from  the  case  of  a  lirery-stable  keeper  on  the  ground 
that  the  plaintiff  as  a  trainer  bad  expended  Money, 
skill,  and  labour  in  altering  the  character  of  the  horse, 
Etssbjmb.  s0  ^  t0  pUt  him  into  condition  to  run  at  races.  Jacobs 
v.  Latour  (a),  decided  in  the  previous  term,  is  the  same 
way. 

Vauoban  B.  concurred,  eking  Lord  EUcnborougk's 
expressions  as  to  growing  liens  in  Rnthforih  v.  Had- 
field  (b). 

Bollan©  B. — In  deciding  against  this  claim  of  lien, 
we  do  not  break  in  on  any  of  the  decided  cases.  If  a 
trainer  has  a  lien  oa  a  racer*  it  must  rest  on  his  having 
made  him  quite  a  different  animal  by  the  improvement 
derived  from  his  cave  and  skill.  In  this  case  what  was 
done  by  the  defendant  appears  to  have  been  merely 
stabling,  feeding,  and  taking  care  of  the  horse. 

Gurney  B.  concurred. 

Judgment  for  plaintiff  on  the  second  plea. 
(•)  *  M.  k  P.  f6l.  <*)  7  East,  ma. 

END  OF  TRINITY  TERM. 


To  ih$  Reader. 

{It  was  thought  desirable  thai  the  same*  volume  in  wbich  trapgm  ▼. 
Harter  is  reported,  should  also  contain  three  other  cases  o( fixtures  which 
occurred  in  the  Exchequer  in  Trinity  term  1034.  Those  cases  are  therefore 
■abjoinad.  The  Reporter  very  much  regrets  that  the  pressure  of  nUttor 
has  prevented  hit  keeping  even  pace  with  Uie  decision*  of  each  terns. 
Every  Reporter  must  desire,  even  more  than  the  readers  of  his  compila- 
tions, that  he  should  be  able  to  report  cases  while  fresh  in  his  memory,  and 
fossessiag  tile  attraction  of  novelty.  But  while  no  labour  of  hit,  aonssfteot 
with  long  endurance  of  it,  has  been  spared,  he  has  not  succeeded  in  avoid- 
ing an  arrear,  for  which  he  bespeaks  the  indulgence  of  a  liberal  profession, 
while  he  pledges  himself  to  use  every  exertion  to  reduce  it.] 
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1884. 

Hallen  against  Runder. 

TNDEBITATUS  assumpsit,  for  "  chattels,  fixtures,  £g£££. 
aod  effects,  then  lying  and  being  in  and  fastened  to  piration  of  a 
a  certain  dwelling-house  and  premises,  bargained  for  JjjJJJJ^ti^ 
and  bought  by  the  defendant  of  the  said  plaintiff,  and  landlord 
sold  by  the  plaintiff  to  the  defendant  at  his  special  ^tenant  to 
instance  &c"  for  40/.  10*.    Second  count,  for  the  price  purchase  his 

___.  ,        ■         *      *  *     /i  fixtures  at  a 

and  Table  of  the  goods,  ehatteb,  fixtures  and  effects,  valuation. 
bargained  and  sold  by  plaintiff  to  defendant,  and  cm  ^j^Vthe 
an  account  stated*    Plea,  general  issue*  tenant  having 

At  the  trial  before  Gurnet/  B.  at  the  Guildhall  ^j^ 
sittings  after  Michaelmas  term  1838,  it  appeared  that  premises  with- 
the  plaintiff  had  been  tenant  to  the  defendant  of  a  house  the  fixtures 
for  several  years  before  the  26th  Mareh  1883,  when  5f  nt,th^ t0 
his  lease  expired,  and  he  removed  elsewhere.    Two  or  The  broker  ° 
three  days  before  he  quitted,  the  defendant  called  and  ^f^  hy 
requested  plaintiff  not  to  remove  the  fixtures,  saying  afterwards 
she  would  take  them  all  at  a  fair  valuation  by  two  gg^^ 
brokers.    The  plaintiff  had  originally  paid  about  20/.  more  than  io/. 
for  the  fixtures,  but  had  added  considerably  to  them  valuation:— 
since.    He  quitted  possession  of  the  house  and  fixtures  **e!d>.  ^!at  *he 

plaintiff  having 

'  on  95th  March,  and  sent  the  key  of  the  house  to  the  at  the  defend- 
defendant's  son.      Oh  the  36th  a  broker  went  on  ^jJJjflST* 
behalf  of  the  defendant  to  the  house,  and  having  met  right  to 
the  plaintiff's  broker,  they  valued  the  fixtures  at  40*.  d^ 
10*.  and  signed  that  appraisement  at  that  sum.    The  matter  bar- 
key  was  fetched  from  the  defendant's  house  on  that  no^an  interest 
decadon.    On  examination  by  the  learned  baron  he  in  ]™d  "ithi" 

J  29  Car.  2.  c.  3. 

saw*,  that  oil  the  25th  Mareh  the  defendant  directed  3. 4.,  and  that 
him  to  go  to  No.  17,  Nelson  Square,  and  look  at  some  j££^  by 

the  broker 
might  be  recovered  in  indebitatus  assumpsit  for  fixtures  and  effects  bargained  and 
sold,  without  proving  a  note  &c.  in  writing. 

Semble,  that  such  note  &c.  in  writing  was  not  required  under  s.  17,  respecting  the 
"  sale  of  goods"  of  10/.  value  or  upwards. 
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Ha  men  fixtures  and  stoves  there;  that  she  said  she  did  not 
RrN  der.  know  whether  she  would  take  to  the  fixtures  or  not,  bat 
(Tun.  ih34.)  that  the  witness  was  to  appraise  them.  For  the 
defendant  it  was  objected,  first,  that  indebitatus  as- 
sumpsit was  not  maintainable  for  fixtures  before  sever- 
ance ;  and  secondly,  that  a  contract  in  writing  was  at 
all  events  necessary  by  the  statute  of  frauds,  29  Car.  2. 
c.  3.  s.  17.  The  learned  baron  told  the  jury,  that  if 
they  thought  the  defendant  had  authorized  the  broker 
to  appraise,  he  was  of  opinion  she  had  given  him 
authority  to  sign  the  appraisement,  -and  that  that  was 
a  sufficient  note  in  writing  if  it  was  necessary.  The 
jury  found  a  verdict  for  the  plaintiff  for  40/.  10*. 

In  Hilary  term  1884  Kelly  moved  for  a  nonsuit  or  new 
trial.  First,  indebitatus  assumpsit  was  not  maintainable 
for  fixtures ;  and  secondly,  there  was  no  contract  in 
writing  to  bind  the  parties ;  for  even  if  the  valuation 
was  such  a  contract,  the  evidence  contradicts  the 
broker's  having  any  authority  to  sign  it  within  29  Car.  2. 
c.  3.  s.  17.  The  fixtures  in  Lee  v.  Risdon  (a),  appear 
to  have  been  only  the  common  household  fixtures. 
That  case  shows  that  the  price  of  fixtures  fastened  to 
a  house  cannot  be  recovered  under  a  declaration  for 
"goods  sold  and  delivered.*'  [Bayley  B.  Did  it  appear 
there  that  the  plaintiff  was  owner  of  the  inheritance,  or 
of  a  lesser  interest?  for  if  he  was  the  former,  the 
fixtures  would  be  parcel  of  his  freehold,  so  as  not  to 
be  liable  to  be  taken  as  goods  and  chattels  under  a 
fieri  facias  against  the  tenant  (6).  Here  they  have 
ceased  to  be  the  property  of  the  reversioner,  having 
been  originally  sold  to  the  termor,  with  whom  the 
defendant  has  bargained  to  take  them  at  the  end  of 
his  term.]  Lee  v.  Risdon  was  decided  on  the  point 
of  pleading.  [Lord  Lyndhurst  C.  B.  Both  house  and 
fixtures  were  there  taken  of  the  landlord,  and  not  from 

(a)  7  Taunt.  186.  (1)  See  cases  collected  ante,  618.  n.(*) 
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the  outgoing  tenant.    Then  were  they  not  parcel  of     Halle* 
the  freehold  at  the  time  of  the  sale?    Bayley  B.      vtrZ\K 
Risdon  undertook  to  purchase  parcel  of  the  freehold,   (Trin.  1834.) 
which  did  not  cease  to  be  such  till  the  purchase  was 
completed ;  whereas  here  the  plaintiff  had  bought  the 
fixtures,  and  had  a  right  to  remove  them  as  personalty 
during  his  term.     [Lord  Lyndhurst  C.  B.   He   had 
bought  the  fixtures,  and  having  a  right  to  remove 
them   forbore  to  exercise   it  in  consequence  of  the 
defendant's  request.    The  key  of  the  house  was  deli* 
vered  to  the  defendant's  son  before  the  valuation,  and 
it  does  not  appear  that  she  afterwards  repudiated  the 
possession.] 

The  authority  of  Lee  v.  Risdon  depends  on  the 
question,  whether  a  severance  of  fixtures  is  effected  by 
the  sale  of  them  by  a  landlord  to  a  tenant,  as  a  matter 
separate  from  the  demised  premises,  after  valuation 
made,  and  possession  taken  by  the  tenant,  but  before 
payment  of  the  purchase  money  ?  If  it  is  so  effected, 
Lee  v.  Risdon  could  not  be  supported,  it  having  decided 
that  notwithstanding  all  those  circumstances  they  re- 
mained part  of  the  freehold,  the  purchase  money  not 
having  been  paid.  [Bayley  B.  The  severance  was 
complete  when  the  purchase  was  completed,  and  not 
before.  Neither  at  the  time  of  the  sale,  nor  till  the 
severance,  were  they  goods  sold.] 

Kelly  then  urged,  that  the  evidence  did  not  show 
the  broker's  authority  to  do  more  than  appraise. 

The  court  refused  a  rule  on  the  first  point,  Lord 
Lyndhurst  citing  Pitt  v.  Shew  (a),  and  saying,  that  the 
defendant  being  in  the  situation  of  landlord  of  the 
premises,  and  having  agreed  during  the  term  to  pur- 
chase the  tenant's  fixtures,  which  accordingly  remained 
on  the  premises,  such  a  purchase  might  be  made 
notwithstanding  Lee  v.  Risdon,  on  the  grounds  of  dis- 

(a)  4B.&  Aid.  206. 
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Halle*      faction  from  that  case  pointed  out  by  Bayley  B. 

Ruv  deb.     But  they  granted  the  rule  for  a  new  trial  on  the  other 

(Tria*  1834.)  point ;  Bayley  B.  adding,  that  it  might  be  a  question 

whether  the  defendant  had  not  accepted  the  fixtures 

by  not  having  given  the  plaintiff  notice  to  take  tbeni 

away* 

Tknigtr  and  P*ter*dorff  showed  cause  in  THmUj 
term  («).  The  contract  was,  that  in  consideration  thai 
the  plaintiff  would  not  remove  the  fixtures  during  his 
term,  the  defendant  would  take  them  at  a  price  to 
be  subsequently  fixed  by  the  broker.  The  appraise- 
ment was  merely  a  mode  of  ascertaining  that  price, 
and  not  a  condition  capable  of  defeating  the  contract 
by  matter  subsequent.  Unless  these  good*  are  not 
treated  as  goods  and  chattels  between  the  parties,  the 
broker's  authority  to  appraise  must  be  taken  to  ineftade 
an  authority  to  complete  the  appraisement  by  signa- 
ture lot  his  principal.  As  far  as  possession  of  the 
house  went  the  defendant  had  the  fixtures,  so  that 
having  procured  the  plaintiff fa  term  with  his  right  of 
removing  them  to  pass  away,  she  affirmed  the  contract 
to  take  them,  subject  to  a  valuation. 

Having  been  called  on  by  the  court  to  argue  whe- 
ther the  action  was  properly  brought  on  an  indebita- 
tus assumpsit,  they  contended,  that  though  the  special 
contract  not  to  remove  the  fixtures  might  have  been 
incomplete  tiH  the  price  was  ascertained,  it  became 
executed  so  as  to  let  in  the  indebitatus  count,  as  soon  as 
that  was  ascertained  by  appraisement.  Pou&er  r.  Kit- 
Kngbeck(b)  is  in  point,  where  the  plaintiff  had  verbally 
agreed  with  the  defendant  to  let  him  land  rent  free, 
dri  condition  of  having  a  moiety  of  a  crop.  "While  it 
Wad  on  the  grottnd  it  was  appraised  for  both  parties:— 

(a)  On  the  same  day  on  which  Boydell  r.  M' Michael  was  decided.  See  974. 
(*)  1  Bos,  *  Pol.  397. 
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Held,  that  the  plaintiff  might  maintain  indebitatus  Halle* 
assumpsit  for  a  moiety  of  the  value,  without  stating  Rimes, 
the  special  agreement,  that  having  been  executed  by  (Trio.  1834.) 
the  appraisement,  and  the  action  having  arisen  out  ef 
something  collateral  to  it.  In  Salman  v.  Watson  (a) f 
the  agreement  was  verbal  to  take  a  house  and  pur- 
chase the  fixtures  at  a  valuation  to  be  made  by  two 
brokers.  The  defendant  having  taken  possession  of 
the  fixtures,  and  paid  part  of  the  sum,  was  held  liable 
for  the  remainder  on  the  account  stated.  Had  there 
been  no  appraisement  here,  the  plaintiff  might  have  re- 
covered on  a  quantum  valebant,  as  die  defendant  baa 
had  the  benefit  of  the  fixtures;  Earl  Falmouth  v. 
Thomas  (fy.  A  count  for  lands  bargained  and  sold 
has  been  usual  in  practice,  where  possession  of  the 
land  has  been  given. 

[Parke  B«  In  that  case  a  legal  conveyance,  passing 
the  hmd  to  the  defendant,  must  be  shown,  and  the 
mere  act  of  taking  possession  would  not  be  sufficient 
to  support  the  indebitatus  count.  Therefore  that 
count,  in  point  of  practice,  seldom  occurs ;  for  as  there 
must  be  a  conveyance  to  pass  the  interest,  that  would 
lit  general  recite  the  payment  of  the  purchase  money, 
and  eontafc*  a  release  for  it*] 

The  test  to  try  whether  indebitatus  assumpsit  is  or 
is  not  the  proper  form  of  action  is,  whether  the %  con- 
tract is  executed  or  not?  The  acceptance  of  die  key 
confirmed  the  contract* 

KeUy  supported  the-  rtrie*  The  valuation  signed  by 
the  broker  is  not  a  sufficient  memorandum  in  writing 
of  the  bargain  to  bind  the  parties  wkhil*  £9  Cat.  & 
c.  3.  s.  17.,  for  the  broker's  evidence  contradicts  tie 
presumption  of  general  agency,  by  proving  thai  his 

(o)  4  B.  Moore,  73.  (*)  Ant*,  36. 
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Haixen      authority  extended  at  the  utmost  to.  appraising  the  fix- 

Rvwva.  tures- 
(Trin.  1834.)  {Aider son  B.  Has  the  statute  of  frauds  any  applica- 
tion ?  Parke  B.  The  general  rule  is,  that  chattels,  by 
being  affixed  to  the  freehold,  become  parcel  thereof, 
subject  to  the  right  of  the  tenant,  if  he  purchased  or 
originally  affixed  them,  to  remove  them  altogether,  or 
part  with  them  before  the  end  of  the  term  to  any 
incoming  tenant ;  as  well  as  .to  the  liability  of  their 
being  seized  under  a  fieri  facias  against  the  tenant 
during  the  term.  Here,  the  defendant  as  landlord 
would  have  taken  the  fixtures  as  part  of  the  freehold, 
had  they  not  been  removed  before  the  end  of  the 
tenancy;  the  agreement  conferred  on  her  no  interest 
to  take  effect  in  possession  before  that  time;  but  the 
plaintiff,  the  tenant,  waived  his  right  to  sever  them 
during  the  term.  That  has  nothing  to  do  with  an  inter- 
est in  land,  but  the  question  is,  whether  a  special  count 
was  not  necessary  to  enforce  such  a  contract  of  waiver.] 
In  Lee  v.  Risdon  (a),  Gibbs  C.  J.  treats  the  house* 
hold  fixtures  there  described  as  parcel  of  the  freehold 
till  severed.     Horn  v.  Baker  (b)  is  to  the  same  effect 

The  plaintiff)  however,  can  only  recover  on  this 
declaration,  on  the  ground  that  these  fixtures,  by 
severance  from  the  freehold,  become  subjects  of  sale 
and  delivery  within  29  Car.  2.  c.  3.  s.  17.  or  they  fall 
within  section  four  of  that  act,  as  part  of  the  freehold,  a 
note  in  writing  was  in  this  case  required.  Now,  what- 
ever right  the  tenant  has  to  part  with  fixtures  during 
his  term  a  special  count  was  required,  for 'the  mere 
contract  did  not  vest  them  immediately  and  indefea- 
sibly  in  the  defendant,  as  the  sale  and  delivery  of 
goods  would  have  done.  \Parke  B.  He  might  sever 
them  within  the  term,  but  if  left  after  it  ended,  they 
became  the  landlord's  property,  Lyde  v.  Russell  (c).] 

(a)  7  Taunt.  188.  (b)  9  East,  tl5.  (c)  1B.&  Ad.  394 
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Suppose  the  case  of  furniture  let  with  a  house,  could      Hallen 
an  indebitatus  count  be  supported  for  the  use  of  it?      Runder. 
However,  if  this  count  can  be  sustained,  these  articles  (T"n'  18S40 
are  within  section  17  of  29  Car.  2.  c.  S.    Now  the 
judge  told  the  jury  that  if  they  thought  the  defendant 
had  given  authority  to  appraise,  viz.  to  ascertain  the 
amount  of  money  to  be  paid  to  the  plaintiff/  that  in- 
cluded her  authority  to  sign  the  appraisement  made. 
But  without  arguing  whether  a  valuation  may  of  itself 
be  a  contract  of  purchase  or  not,  unless  there  be  a 
sufficient  contract  in  writing,  it  is  as  if  there  was  no 
such  contract.    [Parke  B.  You  say  that  if  it  had  been 
no  more  than  a  valuation,  authority  was  given  to  sign 
it  as  such,  specifying  the  value  only;  and  that  the 
broker  had  not  authority  to  sign  a  valuation,  which 
would  of  itself  be  a  contract  to  purchase.    However, 
the  question  turns  on  the  form  of  action.] 
As  the  defendant  was  reversioner,  the  taking  the  key 

worked  no  acceptance. 

Cur.  adv.  vult. 

Parke  B.  afterwards  delivered  the  judgment  of  the 
court. — In  this  case,  which  was  argued  before  my 
brothers  Boliand,  Alderson,  Gurnet/ s  and  myself,  on 
Saturday  last,  all  the  questions  were  disposed  of  by 
the  court  in  the  course  of  the  argument,  except  one, 
namely,  whether  the  plaintiff  could  recover  the  amount 
of  the  valuation  of  the  fixtures  upon  any  count  in  this 
declaration. 

The  count  stated,  that  the  defendant  was  indebted 
to  the  plaintiff  in  50/.  for  the  price  and  value  of 
goods,  chattels,  fixtures  and  effects,  bargained  and 
sold  by  the  plaintiff  to  the  defendant  at  his  request ; 
and  in  the  like  sum  for  the  price  and  value  of  other 
goods,  chattels,  fixtures  and  effects  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his  request ;  and  in 
the  like  sum  upon  an  account  stated ;  and  the  question 
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Halls*  is,  whether  these  counts  or  any  part  of  them  be  appfi- 
Eunobb.  cable  to  the  plaintiff's  case.  We  think  thai  either  the 
(Trio.  1834.)  fii^  count,  or  that  part  of  the  second  count  whick 
charges  the  defendant  with  the  price  and  raise  of 
fixtures  bargained  and  sold,  or  indeed  that  whkk 
states  him  to  be  indebted  for  fixtures  sold  and  deli- 
vered, 19,  upon  the  evidence,  supported;  and  it  k 
unnecessary  to  say,  whether  the  other  put  of  the 
secopd,  upon  the  account  stated,  was  or  waa  not  sus- 
tained* 

The  situation  of  die  plaintiff  was  this :  upon  enter- 
ing as  tenant  to  the  defendant  he  bad  paid  upwards 
of  Wk  for  the  interest  which  a  former  tenant  had  ia 
certain  chattels  which  had  been  annexed  to  the  free- 
hold, but  which  that  tenant  had  a  right  to  sever  and 
remove  whenever  he  pleased,  during  his  term ;  and  the 
plaintiff  had  also   during  his   term  annexed  other 
chattels  to  the  freehold,  which  also  he  had  the  like 
right  of  removing.    Shortly  before  the  expiration  of 
this  term  tbe  plaintiff  agreed  with  the  defendant,  his 
lessor,  that  he  should  forbear  to  remove  all  these 
chattels  so  annexed,  which  he  was  about  to  do,  and 
that  they  should  be  taken  by  the  defendant  on  s 
valuation  to  be  made  by  two  appraisers.    This  value 
was  ascertained  by  two  brokers,  both  of  whom  must, 
upon  the  finding  of  the  jury,  be  taken  to  have  been 
properly   appointed  for  this  purpose,  and  fixed  at 
40/.  10*.    The  plaintiff  left  the  chattels  attached  to 
the  freehold,  and  the  defendant  took  possession  of 
them. 

When  chattels  are  thus  fixed  to  the  freehold  by  a 
tenant*  they  become  part  of  it,  subject  to  the  tenant's 
right  to  separate  them  during  the  term,  and  thus  to 
convert  them  into  goods  and  chattels,  as  stated  by 
Lord  C.  J.  Gibbs  in  Lee  v.  Risdon%  7  Taunt.  191, 
2  Marsh.  495,  S.  C,  and  the  very  able  work  of  Messrs. 
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Jmos  and  Ferard  on  Fixtures ;  but  whilst  annexed  Haiam 
they  may  be  treated  for  some  purposes  as  chattels ;  for  Buvosa. 
instaneej  in  the  execution  of  a  fi.  fa.  they  may  be  (T^n*  18§4.) 
seized  and  sold  as  falling  under  the  description  of 
goods  and  chattels,  Poole's  case  (a),  in  like  manner  aa 
growing  crops  of  corn  or  other  fruetus  industridks, 
which  go  to  the  executor,  and  to  which  they  bear  a 
close  resemblance.  The  case  above  cited,  however, 
decides  that  they  cannot  be  treated  as  goods  in  an 
action  for  the  price  5  and  although  in  the  subsequent 
case  of  Pitt  v.  $hew(b\  they  were  held  to  fall  under  the 
description  of  "  goods,  chattels  and  effects"  in  an 
action  of  trespass,  we  cannot  consider  that  previous 
authority  overruled,  because  in  the  latter  case  it  is 
probable  that  the  articles  taken  had  been  severed 
from  the  freehold  before  the  sale  by  the  defendant, 
though  Lord  C.  J.  Abbott  certainly  does  not  mention 
that  circumstance  as  the  ground  of  the  decision. 

The  plaintiff  cannot,  therefore,  recover  the  price 
fixed  for  these  effects  as  for  goods  sold  and  delivered ; 
but  the  question  is,  whether  he  cannot  so  recover  as 
for  fixtures  bargained  and  sold  or  sold  and  delivered. 

The  reaj  nature  of  the  contract  between  the  plaintiff 
and  defendant  watf,  that  the  plaintiff  should  waive  his 
right  of  removal,  and  thereby  give  up  to  the  defendant 
all  his  interest  in  and  right  to  enjoy  these  effects  as 
chattels ;  and  after  the  contract  is  executed  and  the 
plaintiff  has  given  up  the  possession  to  the  defendant, 
the  question  is,  whether  he  may  not  declare  as  for 
fixtures  bargained  and  sold  or  sold  and  delivered. 
The  term  "  fixtures"  has  now  acquired  the  peculiar 
meaning  of  personal  chattels,  which  have  been  annexed 
to  the  freehold,  but  which  are  removable  at  the  will  of 
the  person  who  has  annexed  them ;  in  this  sense  it  is 
used  in  the  Treatise  on  Fixtures  above  referred  to, 

(a)  1  Sulk.  368.  (*)  4  B,  &  Aid.  206. 
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Halle*      and  it  bas  certainly  been  the  practice  since  the  decision 

Rukder.  *n  L*e  Va  JR**<fon  to  declare  for  the  amount  of  the  valua- 
(Trin.  1834.)  tions  of  such  fixtures  between  one  tenant  and  another, 
or  between  the  tenant  and  landlord  in  a  count  on  inde- 
bitatus assumpsit  for  fixtures.  Although  this  may  not 
be  the  most  accurate  mode  of  describing  the  real  con- 
tract between  the  parties,  we  think  it  is  sufficient,  and 
that  the  plaintiff  may  recover  upon  it ;  and  the  case  j 
bears  a  strong  analogy  to  that  of  a  contract  by  a  tenant 
to  give  up  to  his  landlord  or  successor  the  growing 
crops  to  which  he  is  entitled  by  common  law,  or  the 
custom  of  the  country,  as  emblements;  the  value  of 
which,  after  the  contract  is  executed,  may  certainly  be 
recovered  on  a  count  for  crops  bargained  and  sold. 
See  Mayfield  v.  Wadsley  (a). 

This  question,  on  the  form  of  the  declaration,  was 
decided  by  the  court  on  the  motion  for  a  rule  nisi; 
but  as  it  was  suggested  by  the  learned  counsel  for  the 
defendant  that  the  court  so  decided  under  the  impres- 
sion that  this  was  a  sale  of  an  interest  in  the  land 
within  the  fourth  section  of  the  statute  of  frauds, 
leaving  the  point  to  be  discussed  whether  the  appraise- 
ment was  a  sufficient  memorandum  in  writing,  we  have 
allowed  the  point  to  be  argued,  and  having  given  it 
full  consideration,  have  decided  it.  We  are  quite 
satisfied  that  this  is  not  a  case  of  interest  in  land,  for 
the  reasons  given  in  the  course  of  the  arguments. 
And  the  judgment  of  all  the  court,  and  particularly  that 
of  Mr.  Justice  Littledale  in  Evans  v.  Roberts  (A),  upon 
the  subject  of  growing  crops,  is  an  authority  to  the 
same  effect;  but  treating  this  as  not  being  a  sale  of  any 
interest  in  land,  we  think  the  declaration  is  sufficiently 
adapted  to  the  case. 

Rule  discharged. 

(a)  3  B.  U  p.  357.  (6)  5  B.  £  C.  839. 
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1834. 

Twigg  against  Potts  and  Others  (a). 

HPRESPASS.    First  count  for  breaking  and  entering  in  trespass  one 
plaintiff's  house,  and  seizing  and  taking  divers  ""I0*  was  for 

00  taking  away 

goods,  chattels  and  effects  enumerated,  and  converting  "  goods,  chat- 
and  disposing  thereof  to  their  own  use.    Second  count  Jfj^  w^jf* 
for  an  expulsion.    Third,  for  taking  and  distraining  another  for 
other  goods,  and  impounding  same.   Fourth,  for  carry-  anTsevering 
ing  away  and  converting  goods,   chattels  and  effects.  "  fixtures  and 
Fifth,  for  breaking,  entering,  tearing  away,  severing,  pieR8  were  the 
seizing  and  taking  away  divers  enumerated  (b)  fixtures  8e"eral  ,89ue> 

and  effects  of  the  plaintiff  and  converting  &c.  thg  special  pleas 

same  to  the  fir8t 

•  count,  stating 

Pleas;  first,  general  issue;  second,  to  the  first  count,  the  tenancy  of 
that  plaintiff  held  and  enjoyed  the  premises  in  which  0ne  of  the  de^ 
&c.  as  tenant  to  Potts  at  5/.  yearly  rent;  that  Potts  fondants  at  a 
and  the  other  defendants  distrained  the  said  goods  which  being  in 
and  chattels  in  the  said  first  count  mentioned,  for  65/.,  5"f  al>  tl\e?. 

'  distrained  the 

being  13  years  arrears  of  rent.    Third  plea  to  first  "  goods  and 
count,  that  plaintiff  held  and  enjoyed  the  premises  in  that  count" 
which  &c.  as  tenant  to  Potts,  at  21.  10*.  per  annum,  mentioned, 
and   that  defendants  distrained    on  the   goods  and  similiter  to ' 
chattels  in  that  count  mentioned  for  32/.  10*.,  being  first  plea,  and 

°  non  tenuit  to 

13  years  rent  the  other  two. 

Replications,  similiter  to  first  plea,  and  to  second  JJ6^^ 
and  third  pleas,  that  plaintiff  did  not  hold .  &c.  in  exist  as  thirdly 
manner  and  form  as  therein  alleged.  '  {feldVaT 

At  the  trial  at  the  Lent  Staffordshire  assizes  1834,  on  the  issue 

taken  in 

(a)  See  notice  prefixed  to  Hallen  v.  Runder,  958.  £e  ^plication 

tne  trespasses 
(6)  Vii.  Blacksmith's  bellows,  anvils  and  blocks,  vices,  lathes,  shelves,  \^  m  t])e 

grates,  grindstones  and  benches.  first  count 

were  after  ver- 
dict covered  bv  that  special  plea,  though  some  of  the  articles  taken  were  fixtures. 

Semble,  the  plaintiff  might  have  demurred  to  the  special  pleas. 

Held,  that  the  plaintiff  was  entitled  to  recover  for  the  damage  done  to  bis  house 
by  severing  his  fixtures  from  it,  but  not  for  the  value  of  them. 

VOL.  III.  3  & 
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Twioo       before  A.  Park  J.  it  appeared,  that  the  plaintiff  being 


Potts        tenant  to  Potts  was  in  arrear  to  him  for  thirteen  yean 
55*  °*V*\  rent  at  2L  10$.  per  annum*    As  be  kept  his  premise? 

(Tnn.  1834.)  ,  . 

fastened  on  week  days,  Potts  and  his  servants  dis- 
trained and  severed  his  fixtures,  as  well  as  moveables, 
on  a  Sunday.  They  were  removed  the  next  day,  and 
afterwards  sold.  The  holding  by  the  plaintiff  having 
been  established  as  stated  in  the  third  plea,  the  plain- 
tiff then  relied  on  the  fifth  count  for  pulling  down  die 
fixtures,  and  to  which  count  only  the  general  issue 
applied*  The  learned  judge  was  of  opinion  that  the 
severance  there  laid  was  not  a  distinct  trespass,  bet 
that  the  whole  grievance  complained  of  was  one  tres- 
pass, sufficiently  stated  in  the  first  count  and  substan- 
tially covered  by  the  third  plea.  The  jury,  however, 
in  the  third  plea,  found  the  tenancy  to  exist  as  laid, 
but  gave  a  verdict  for  the  plaintiff,  damages  one 
farthing,  and  the  learned  judge  certified  to  deprive 
him  of  costs. 

In  Easter  term,  Jervis  for  the  plaintiff  moved  for  a 
new  trial,  on  the  ground  that  the  severance  of  the 
fixtures  laid  in  the  fifth  count  was  not  covered  by  the 
third  plea,  which  though  pleaded  generally  to  the 
first  count  only,  justified  the  taking  the  "  goods  and 
chattels"  mentioned  in  that  count,  and  that  the  jury 
were  not  directed  to  give  damages  for  the  severance 
laid  in  the  fifth  count. 

%  [Lord  Lyndhurst  C.  B.  The  issue  was  only  that  the 
plaintiff  did  not  hold  on  the  terms  stated;  but  the 
jury  found  that  he  did.  The  third  plea  covered  all 
the  trespasses  in  the  first  count,  and  was  found  for  the 
defendant:  while  on  the  general  issue,  as  applicable  to 
the  fifth  count,  the  plaintiff  had  a  verdict  with  nominal 
damages,  though  had  the  jury  followed  the  direction 
of  the  judge,  the  verdict  would  have  been  for  the 
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defendant;  and  Pitt  ▼.  Skew  (a)  shows,  that  the  word      Twioa 
«  effects"  may  comprehend  **««..  p<^ 

The  Court  (Lord  LyndhurstC.  B.,   Vaughan,  BoU    and  Others, 
/ami,  and  Gurney  Bs,)  granted' a  rule,  in  order  to  con- 
sider  the  effect  of  the  pleadings. 

-R.  F.  Richards  and  IF.  if.  Alexander  showed  cause 
in  Trinity  term.  The  only  question  in  issue  on  these 
pleadings  is,  whether  there  was  a  tenancy  or  not?  Then 
the  tenancy  having  been  established  as  laid  in  the 
third  plea,  Pitt  v.  Shew  applies  to  show  that  the 
taking  the  fixtures  might  be  recovered  tinder  the  word 
"effects"  in  the  first  count,  from  which  it  appears 
that  that  count  embraced  the  whole  subject-matter  of 
complaint,  including  the  severance  of  the  fixtures,  and 
is  in  effect  justified  by  the  third  plea. 

The  Court  (Parke,  Bolland,  Aldersom,  and  Gurney 
Bs.)  then  called  on 

Whateley  (JervU  with  him)  to  support  the  rule* 
The  plea  relied  on  does  not  justify  taking  effects,  but 
goods  and  chattels  only.  Besides,  the  fifth  count  is 
for  a  distinct  injury  to  the  plaintiff  in  removing  his 
fixtures,  and  he  may  recover  the  value  of  them  as 
fixed.  The  defendants  are  in  the  same  situation  as  if 
they  had  pleaded  the  general  issue  only  in  pursuance 
of  11  Geo.  2.  c.  19.  s.  21. ;  for  the  act  of  severing  the 
fixtures  is  not  justified.  The  finding  of  the  jury  on 
the  third  plea,  that  a  tenancy  existed  as  there  alleged, 
places  the  plaintiff  in  the  situation  of  a  nolle  prosequi 
having  been  entered  as  to  the  first  count,  which  will 


(a)  4  B.  &  Aid.  206.  See  Doe  ▼.  Dring,  2M.&  Sel.  450;  Hogan  ▼. 
Jackson,  Cowp.  304. 

3r2 
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Twioo  not  deprive   him  of  insisting  on  proof  of  a   distinct 

Pom  trespass  not  covered  by  that  plea,  Hay  ward  v.  Kaim  (a). 

and  Others. 


(Trin.  1834.) 


Parke  B. — It  is  quite  clear  that  we  ought  not  to 
grant  a  new  trial.  The  trespass  laid  in  the  first  count, 
viz.  the  taking  away  the  chattels  or  effects,  was  co- 
vered by  the  third  plea  to  that  count,  though  some  of 
them  were  fixtures.  Pitt  v.  Shew  is  an  authority  to 
show  that  as  the  plaintiff  might  recover  in  that  form  of 
action  for  taking  fixtures  under  the  words  "  goods, 
chattels,  and  effects/'  so.  the  taking  them  might  hare 
been  justified  tinder  the  general  issue.'  But  both  the 
special  pleas  are  pleaded  by  way  of  justification  of  the 
whole  cause  of  complaint  stated  in  the  first  count,  under 
a  distress  for  rent,  though  in  a  subsequent  part  of  each 
they  are  applied,  only  to  taking  away  the  goods  and 
chattels  in  that  count  mentioned  (A).  If  the  plaintiff, 
instead  of  demurring  (c),  meant  to  rely  on  part  of  the 
things  distrained  having  been  fixed  to  the  freehold,  he 
should  have  replied,  that  as  to  part  of  the  effects  in  the 
first  count  mentioned,  they  were  fixed  to  the  freehold 
at  the  time  of  the  distress,  and  could  not  therefore  be 
lawfully  taken  away,  and  should  have  confined  his 
replication  of  non  tenuit  to  the  moveable  chattels  (du 
As  it  now  stands,  the  third  special  plea,  as  affirmed  by 
the  jury,  is,  after  verdict,  a  good  answer  to  the  first 
count 

The  question  of  misdirection  on  the  fifth  count  is, 
whether  the  plaintiff  could  recover  for  the  damage 

(a)  1  Mood.  &  Malk.  311. 

(b)  See  Mouprivat  ▼.  Smith,  t  Camp.  15,  cited  by  Gdselee,  J.  in  Staav 
mers  ▼.  Yearsley,  10  Bug.  39. 

(c)  See  1  Saund.  £8,  notU  :  and  ants,  279. 

(d)  See  Niblet  v.  Smith,  4  T.  R.  504.  He  did  not  discontinue  tbe  actia 
by  replying  to  a  plea  which,  though  purporting  to  answer  the  whole  de- 
claration, only  answered  part,  and  might  therefore  have  beep  demurred 
to j  Evenrd  ?•  Paferum,  6  Taunt.  645. 
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done  to  his  house  by  the  act  of  severing  the  fixtures      Twioo     * 

from  it.    I  am  of  opinion  that  he  was  entitled  to  re-       Por^ 

cover  for  that  act,  but  not  for  the  value  of  the  fixtures    and  Others. 

so  severed.    In  point  of  law  the  judge  should  have 

left  to  the  jury  what  damages  were  sustained  by  the 

simple  act  of  pulling  them  down.    But  the  jury  have 

set  that  omission  right  by  finding  a  verdict  for  the 

plaintiff  for  some  damages,  though   estimated  at  a 

low  rate.   They  thought  the  plaintiff's  whole  grievance 

was  satisfied  by  a  farthing,  so  that  the  miscarriage  in 

not  leaving  the  breaking  down  the  fixtures  to  them 

has  become  immaterial,  and  the  plaintiff  is  not  now  in    . 

a  situation  to  press  for  a  new  trial,  by  complaining  of 

the  verdict  as  wrong,  its  amount  being  under  201.  (a). 

The  question  as  to  the  legality  of  a  distress  for  rent 
on  a  Sunday  is  not  raised  on  their  pleadings  (A). 

Boll  and  B.  concurred. 

Alderson  B. — The  jury  differed  from  the  judge, 
and  thought  the  defendant's  act  in  pulling  down  the 
fixtures  not  warranted ;  but  at  the  same  time  it  was  con- 
sidered not  to  merit  more  than  one  farthing  damages. 

Gurnby  B.  concurred. 

Rule  discharged. 

(a)  See  ante  181';  and  Vol.  IT.  167. 

(6)  See  Hughe*  ▼.  King,  1  Jac.  &  W.  352.  SembU,  distress  for  rent  is 
not  process  within  29  Car.  2*  c.  7.  s.  6. 


974  CASES  in  tus  EXCHEQUER. 

1884. 

Boy  dell  against  M*  Mich  a  el. 

ioMfo0  HTROVER  for  goods  and  chattels,  to  wit,  stoves, 
vears  of  a  grates,  dcessers,  shelveSy  cisterns,  cupboards,  and 

d°soWposaeMed  Pieces  of  wood.  Plea:  general  issue.  At  the  trial 
°hth*  fihtUrC9  brfore  Boaand&-  a*  th*  Westminster  sittings  in  Hilary 
parate  pur-  term  1894,  the  following  appeared  to  be  the  facts:— 
chase,  mort-    Qn  the  6th  July  1881,  the  defendant  granted  a  lease 

gaged  his  .  i .  t, 

term  with  the  of  a  house  for  nineteen  years  to  one  Ryan,  which 

Se1wTd  lease  recited  his  havin«  Paid  3501-  Premium,  bat  COD- 
became  bank-  rained  no  mention  of  fixtures.    It  appeared,  however, 

that  his  assie-  ">y  a  memorandum  and  receipt  signed  by  the  defend* 

nee,J3ho  re"  ant>s  *Worney>  ^at  *he  8MI.  was  a  consideration  for 

converted  the  lease,  and  for  the  absolute  purchase  by  Ryan  of 

them,  was  fae  whole  fixtures  then  on  the  premises,  and  that  100/., 

liable  in  tro-  r  ' 

ver  by  the        part  of  the  350/.,  was  the  price  agreed  on  for  the  nx* 

pwtn^m     tUreSt     Ryan  afterwards  Put  UP  some  otlier  fixturcs' 

of  them  while  and  on  30  Nov.  1832  mortgaged  the  lease  by  assignment 
demised  pre-  *°  ^e  pla"1*^  "  together  with  all  the  fixtures  &c.  fixed 
miaes.  an(j  fastened  in  and  upon  the  premises."    He  continued 

in  possession  till  5th  June  1833,  when  a  fiat  in  bank- 
ruptcy issued  against  him  before  the  payment  of  the 
mortgage  money.  On  the  18th  the  defendant,  bis 
lessor,  was  chosen  one  of  the  assignees,  and  after 
having  notice  of  the  mortgage,  caused  the  whole  of  the 
fixtures  then  on  the  premises  to  be  removed  to  his  own 
house.  He  then  delivered  the  key  of  the  house  to  the 
plaintiff,  and  refused  to  give  up  the  fixtures.  At  the 
trial  it  was  proved  that  their  value  was  diminished  two- 
thirds  by  being  removed;  the  jury  found  a  verdict  for 
the  plaintiff  for  75/.  as  their  value  when  fixed,  and  the 
learned  baron  reserved  the  question  whether  or  not 
they  passed  to  the  assignees  of  Ryan,  as  being  in  bi* 
possession  as  reputed  owner,  under  6  Geo.  4.  &  1& 
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s.  72.  (a),  giving  leave  to  the  defendant  to  move  to  set     Boydell 
aside  the  verdict,  and  enter  a  nonsuit*  M'lf  ichael 

(Trin.  1894.) 

Accordingly,  in  the  same  term, 

Folleit  moved  on  two  grounds : — First,  that  the  fix- 
tures passed  to  the  assignees,  as  being  in  the  reputed 
ownership  of  the  bankrupt;  and  secondly,  that  no 
property  in  them  passed  to  the  mortgagee  by  the 
mortgage  of  the  term,  so  as  to  enable  him  to  maintain 
trover.  The  bankrupt's  house  is  leasehold ;  then  fix- 
tures annexed  to  it  became  the  defendant's  property  as 
owner  of  the  freehold.  [Bayley  B.  That  would  be  so 
if  the  fixtures  had  been  demised  by  him  with  the 
premises.  Here  they  were  purchased  and  paid  for 
separately.]  The  absolute  ownership  of  the  tenant's 
fixtures  would  not  have  passed  to  the  plaintiff  as  mort- 
gagee of  the  house,  but  only  the  use  of  them  during 
the  term,  the  tenant  having  a  right  as  against  the  land- 
lord to  remove  them  during  that  term.  In  Trappes  v. 
Sorter  (b)  fixtures  used  in  a  trade  were  held  to  pass 
to  assignees  of  bankrupt  tenants  as  against  a  mortgage 
of  the  premises  and  fixtures  by  the  latter.  These  were, 
in  all  respects,  personal  chattels  as  regarded  the  tenant, 
and  were  subject  to  any  execution  against  him,  and 
would  have  passed  to  his  executors.  [Bayley  B.  As 
the  assignment  mentioned  the  fixtures  eo  nomine,  it 
is  valid  as  between  mortgagor  and  mortgagee  to  pass 
them  to  the  latter,  if  they  are  goods  and  chattels. 
But  whether  they  are  to  be  considered  such  between 
him  and  the  assignees  of  the  bankrupt  mortgagor,  is 
worth  consideration. 

Per  Curiam. — (Bayley,  Vaughau,  Boliand,  and  Gut* 

(a)  Set> Store*  ▼.  Bmttr,  3B.&  C  3*8  ;  5IX&  R.  240i 
(t>  Ante,  60*. 


976  CASES  in  the  EXCHEQUER. 

Boydell  ney,  Bs.)  Rule  granted  on  both  points.  Afterwards, 
M 'Michael  in  Trinity  term  1834,  the  court  {Parke,  Holland,  AU 
(Triii.  J  834.)  derson,  and  Gurney,  Bs.)  stopped 

Erie  and  Jar  dine,  who  were  about  to  show  cause 
for  the  plaintiff  the  mortgagee  (a),  and  after  intimating 
that  Horn  v.  Baker  (b)  decided  the  case,  called  on 

Follett  to  support  his  rule.  This  was  an  action  by 
a  mortgagee  of  a  term  against  the  assignee  of  the 
mortgagor  who  had  become  bankrupt,  that  assignee 
being  also  landlord  of  the  premises  let,  to  recover  from 
the  defendant  the  value  of  certain  fixtures  purchased 
from  him  by  the  bankrupt,  and  by  the  latter  mortgaged 
to  the  plaintiff.    The  plaintiff  is  to  show  what  right  he 

(a)  The  points  of  their  argamcnt  were  intended  to  be  these.      The 
object  of  6  Geo.  4.  c  16.  s.  72.  was  to  prevent  a  delusive  appearance,  by 
which  credit  might  be  obtained.    Fixtures  of  a  domestic  natnre  cannot  be 
calculated  upon  by  any  person  dealing  with  a  trader,  the  tenant  of  a  boost, 
as  part  of  his  assets ;  for  it  must  always  be  uncertain  whether  such  futures 
really  are  at  bis  disposal.    Fixtures  being  here  included  in  the  mortgage, 
no  change  of  possession   was  necessary.     The  question  has  often  bees, 
whether   mere    moveables    would    pass  in    such    cases?    Fixtures,    viz., 
chattels  slightly  annexed,  have  never  passed  except  where  custom  has  made 
them  moveables,  or  where  they  have  been  held  out  to  creditors  as  part  of 
the  stock,  or  where  they  have  been  part  of  trade  machinery.    The  decision 
in  Trappa  v.  Harter  could  not  have  been  different  from  what  it  was ;  for, 
first,  the  articles  were  not  included  in  the  mortgage  j  secondly,  where  they 
were  included,  as  in  the  case  of  the  steam  engines,  they  were  held  not  to 
pass,  though  tenant's  fixtures  ;  thirdly,  the  mortgagee  assented  to  their  being 
classed  as  stock  at  a  meeting  of  creditors ;  fourthly,  the  bankrupts  were  real 
as  well  as  reputed  owners  of  them ;  fifthly,  they  were  articles  solely  used 
in  the  bankrupt's  trade  j  sixthly,  there  was  a  custom  to  regard  them  as 
moveables.    After  the  mortgage  in  this  case,  the  bankrupt  was  tenant  to 
the  mortgagee  of  house  and  fixtures,  thus  resembling  furniture  let  with  a 
house  to  a  bankrupt,  which  does  not  pass  to  his  assignees.    See  the  judg- 
ment in  Steward  v.  Lmbe  (c),  Rufford  v.  Bishop  (d),  Hubbard  ▼.  Bag* 
thaw  («),  Coombt  v.  Beaumont  (/)• 
(6)  9  East,  215. 

(c)  1  Brod.  &  B.  506.        (d)  5  Ross.  346. 

(e)  4  Sim.  396]  (/)  5  B.  &  Add.  7*. 
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had  to  the  fixtures.  ,  [Alderson  B.  The  only  question      Boy  dell 
before  us  is  that  reserved  by  the  judge  at  the  trial,   m'Michael. 
viz.  whether  they  were  in  the  possession  of  the  bank-  (Trin.  1834.) 
rupt  as  reputed  owner.]     [Parke  B.  He  was  entitled 
to  the  freehold,  with' its  appurtenances,  for  a  term  of 
years  at  least ;  but  the  defendant  has  taken  away  part 
of  those  appurtenances,  viz.  the  fixtures;  besides,  the 
tenant,  before  his  bankruptcy,  had  paid  on  a  distinct 
valuation  for  them,  and  the  mortgagee  was  entitled  to 
them  by  virtue  of  the  mortgage.] 

The  bankrupt  mortgagor  having  purchased  these 
fixtures  separately  from  the  term,  the  plaintiff  has  no 
interest  in  them  at  all  as  mortgagee  of  the  leasehold 
interest  only ;  or  if  he  has,  they  passed  to  him  either 
as  part  of  the  freehold,  so  that  trover  would  not  lie  for 
them,  if  severed,  in  respect  of  his  right  to  use  them  for 
the  term,  or  they  passed  to  him  as  matters  distinct 
from  the  freehold,  in  which  case  they  were  chattels  in 
possession  of  the  bankrupt  as  reputed  owner.  As- 
suming that  the  plaintiff  as  mortgagee  is  entitled  to  the 
whole  interest  in.  them  which  the  tenant  possessed  at 
the  time  of  the  mortgage,  that  is,  for  the  term  at  least ; 
then,  if  they  were  part  of  the  freehold,  when  by 
severance  they  ceased  to  be  so,  neither  the  tenant  nor 
the  plaintiff  claiming  under  him,  had  any  longer  a 
right,  to  sue  for  them  in  trover.  The  defendant  only 
could  sue  as  lessor  and  owner  of  the  freehold.  Thus, 
if  a  timber  tree  be  cut  down  on  premises  let  for  years, 
the  tenant  can  only  sue  for  the  special  damage  sus- 
tained in  its.  loss  (a)  • 

There  is  no  occasion  to  impugn  tjie  cases  of  Horn  v. 
Baker  (6),  Clark  and  Others  Assignees  v.  Crown- 
shato  (c),  or  Coombs  and  Others  Assignees  v.  Beau- 

(a)  Herlaktnden's  case,  4  Rep.  69,  b ;  1  Sannd.  3Mf  b.  n.  (5> 
(6)  9  East,  215.  (c)  3  B.  &  Add.  804. 
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Boybsxl  *&*  (*).  Troppez  v.  Hmrier  (b)  in  this  court  is  in 
M'Micjubi.  favour  of  the  defendant,  though  H  ultimately  turned 
(Trie.  ia$4.)  Up0O  the  question,  what  species  of  fixtures  were  in- 
tended to  pass  to  mortgagees.  In  those  cases,  the 
owners  of  the  freehold  werealso  owners  of  the  fixtures, 
and  demised  both  together,  so  that  the  subsequent 
mortgage  of  the  term  passed  the  freehold  in  tbe  fix- 
tures to  the  mortgagee  as  against  the  subsequent 
assignees  of  the  mortgagor,  they  having  no  other 
right ;  whereas  while  thb  mortgage  only  conveyed  the 
use  of  the  fixtures  for  the  term,  this  assignee  was  as 
lessor  entitled  to  them  at  its  expiration  as  landlord, 
and  could  not  therefore  be  sued  in  trover  for  taking 
them  away  during  its  continuance.  The  reason  for 
the  decision  in  Harm  v.  Baker  is,  that  the  fixtures  were 
originally  part  of  the  freehold,  being  placed  there  for 
the  purposes  of  trade  by  the  owner!  and  therefore  that 
whoever  was  entitled  to  the  freehold  was  entitled  te 
the  rest,  and  that  being  supposed  to  be  the  landlord's 
property  while  fixed,  they  are  not  chattels  in  the 
reputed  ownership  of  the  bankrupt.  Then  has  this 
plaintiff  any  interest? 

[Pmke  B.  He  has  all  the  interest  the  tenant  had 
before  he  became  bankrupt.  The  situation  of  the 
tenant  at  that  time  was  this.  He  was  entitled  to  the 
freehold  with  the  fixtures  for  his  term,  and  might 
remove  them  at  any  time  before  it  expired.  They 
were  part  of  the  freehold  during  the  term,  subject  to 
that  tight  to  sever  them  and  make  them  chattels. 
The  tenant  then  bargained  and  sold  his  right  to  that 
freehold,  including  those  fixtures,  after  which,  the 
assignee  takes  possession  during  the  term.    He  can 

* 

(a)  5  B.  &  Adol.  7 ft j  published  since  Trappes  v.  Harter  appeared  in 
these  report* 
(6)  S  Tyr.  60Si 
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have  no  right  to  do  so  except  under  6  Geo,  4.  c  16.     Boydsu. 
s.  72.    Now,  during  the  whole  course  of  my  profes-  M<Ml(^AKlt 
sional  life,  since  the  decision  of  the  case  of  Horn  v.   (Ma*  1034.) 
Eakery%  I  have  always  considered  it  as  settled  that 
articles  fixed  to  the  freehold  do  not  pass  to  the  assig- 
nees of  the  party  occupying  the  premises  as  tenant; 
and  as  to  the  form  of  action,  this  defendant's  wrongful 
separation  of  a  part  of  the  freehold  during  the  term 
was  an  injury  to  it,  which  may  be  waived,  and  trover 
may  be  supported  for  the  severed  chattels.] 

Why  should  these  articles  be  considered  not  to  be 
chattels  as  regards  the  assignees  of  a  bankrupt  tenant, 
when  his  judgment  creditors  or  executors  would  be 
entitled  to  them  as  such  ?  [Holland  B.  The  question 
is,  whether  the  situation  of  these  articles  is  what  was 
contemplated  by  the  bankrupt  laws,  vis.,  such  as  would 
gain  a  credit  from  persons  seeing  them*  The  moveables 
of  a  trader  may  gain  him  credit,  but  would  the  pos- 
session of  articles  on  his  premises,  the  property  in 
which,  from  their  position  in  being. fixed  to  a  wall  &e« 
is  equivocal,  induce  credit  to  be  given  htm?  They 
may  still  be  chattels  in  their  fixed  state,  but  do  they 
obtain  him  credit  ?  (a) 

Paxkb  R — The  first  point  made  in  support  of  this 
rule  wm>  that  after  severance  of  these  fixtures  from 
the  freehold,  trover  would  not  lie  for  diem  by  the 
party  entitled  to  the  use  of  them  for  the  term.  Sop* 
posing  that  he  had  that  interest  and  no  more,  I  think 
the  action  would  lie ;  for  if  a  trespass  be  committed 
to  a  bouse  in  possession  of  a  tenant  for  years,  by  taking 
away  part  of  the  materials  of  the  building,  could  not 
the  tenant  sue  for  it  in  trespass  de  bonis  asportatia  I 
I  ana  aware  that  if  timber  trees  be  cut  down  on  a 

(a)  See  Amos  and  Ferrari,  195;  Ruffcrd  t.  Bishop,  5  Ross*  346 ;  Hubrbar 
▼.  Bagthaw,  4  Sim*  316,  art*,  61t\  a. 
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Boy  dell      tenant's  premises,  be  can  only  sue  for  the  damage  he 
lM 'Michael.  SU8tl"ns  by  losing  their  shade  &c,  the  interest  in  the 
(Trin.  1834.)   body  of  them  remaining  in  the  lessor  as  part  of  his 
inheritance*    But  while  Bowles's  case  (a)  confirms  that 
law  as  laid  down  in  Herlakenderis  case,  and  shows  that 
the  owner  of  the  inheritance  has  the  same  right  to  the 
timber  and  materials  of  houses   pulled  down   by  a 
tenant,  or  blown  down  or  disjoined  by  other  means, 
"in  respect  of  his  general  ownership,  and  because  they 
were  his  inheritance;"  yet  it  was  there  also  resolved 
that  if  a  house  is  blown  down  during  the  term,  the  par- 
ticular tenant  has  a  special  property  in  the  materials  to 
rebuild  the  house  with,  and  the  like  as  to  a  tree  felled 
for  reparation.    Then  if  the  tenant  would  have  such  a 
special  property  in  the  materials  of  the  demised  pre- 
mises as  would  enable  him  to  bring  trespass  de  boms 
asportatis,  he  would  certainly  be  entitled  to  bring  an 
action  of  trover ;  and  if  he  could  maintain  it  simply  in 
respect  of  his  right  to  enjoy  during  the  term,  k  fortiori 
he  could  do  so,  when,  in  addition  to  that  right,  he  has 
also  the  right  of  severing  them,  and  making  them 
chattels  at  any  time  during  the  term. 
That  brings  me  to  the  second  question,  whether, 
-  taking  these  fixtures  to  be  in  the  reputed  ownership  of 
the  bankrupt,  they  passed  to  his  assignees  as  "  goods 
and  chattels."      I  confess  I  have  always  thought  it 
clear,  since  the  case  of  Horn  v.  Baker,  that  fixtures 
were  not  "  goods  and  chattels"  within  the  meaning  of 
that  statute,  whether  the  bankrupt  mortgagor  in  pos- 
session had  been  owner  of  the  fee,  or  tenant  for  life  or 
for  years.  If  they  were  fixed  to  the  freehold,  by  whom* 
soever  fixed,  I  have  always  considered  that  they  were 
parcel  of  it,  and  not  within  the  statute  at  all,  and 
uniformly  acted  upon  that  opinion.    I  think  that  a 

(a)  11  Co.  79. 
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plain  and  convenient  rule  by  which  to  abide.    The     Boydbll 

real  nature  of  a  tenant's  interest  in  fixtures  is  this :    M'Michael. 

he  may,  if  he  has  purchased  them  or  affixed  them  to   (T"n- 183*-) 

the  freehold,  remove  them  during  his  term;  and  that 

right  has  been  held  sufficient  to  justify  seizing  them 

under  a  fieri  facias  issued  against  him  in  the  same  way 

that  fructus  industriales  may  be  seized.    But  they  are 

for  other  purposes,  and  particularly  within  the  meaning 

of  this  statute,  whilst  they  are  fixed  to  the  freehold, 

not  goods  and  chattels  at  all. 

This  plaintiff,  as  mortgagee  of  the  term,  takes  the 
freehold  with  every  thing  affixed  to  it,  as  well  as  every 
right  to  remove  which  is  annexed  to  the  tenant's 
interest.  Then  can  there  be  any  question  but  that  if 
any  person  wrongfully  takes  any  part  of  it  away  within 
the  term,  the  mortgagee  may  sue  him  in  trespass  de 
bonis  asportatis  ?  I  think  the  point  clear,  and  therefore 
that  the  verdict  must  stand. 

Bolland  B.  concurred. 

Alderson  B. — It  seems  to  me  that  it  is  in  this  case 
immaterial  in  what  manner  the  party  asserting  a  right 
to  fixtures  claims  that  right.  For  the  question  is 
decided  by  the  nature  of  the  property,  which  pre- 
vents it  from  passing  as  a  chattel  to  the  assignees  of 
a  bankrupt's  estate.  Horn  v.  Baker  decides  that 
fixtures  while  attached  to  the  freehold  are  not  "goods" 
within  the  meaning  of  the  act*  This  is  a  simple  and 
plain  rule,  sufficient  to  decide  this  question.  If  the 
rule  of  property  in  fixtures  be  simply  guided  by  the 
criterion  of  the  nature  of  the  property,  viz.,  whether 
the  articles  are  fixed  or  not,  it  will  be  generally  in- 
telligible; whereas  if  inquiry  is  in  every  case  to  be 
made  whether  the  party  claiming  them  is  entitled 
under  a  mortgage,  or  to  a  freehold,  leasehold,  qr 
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Botdeix.     other  interest,  it  becomes  a  matter  of  nice  and  in- 
M<MrcHAEt.  tricate  foq«"7>  which  will  produce  confusion. 


rci 
(Trin.  1834.) 


Gurney  B.  concurred. 

Rule  absolute. 


IN  THE  HOUSE  OF  LORDS. 

Between 
The  Attorney  General,  Appellant, 

and 
Jackson,  Forbss  and  Others,  Respondents. 

The  decision  HTHIS  case,  (reported  ante,  Vol.  II.  354,)  under  its 
Other*  v.  original  name  of  Jackson  and  Others  v.  Forbes 

Forbes  and      q^  Others,  was  finally  carried  by  appeal  to  the  House 

\jth&rSf  ante. 

Vol.  II.  354,  of  Lords,  and  after  argument  thereon,  28  April  1834, 

oftywa^-  hy  the  Solicitor-General  (Sir  C.  C.  Pepys)  and  Mr. 

able  on  the  Wray,  for  the  appellant,  and  Sir  Charles  WethereU 

jSStiSL  and  Mr-  GarrM  for  the  respondents. 

realized  iu 

Indian  pro^  The  Lord  Chancellor  stated,  That  the  question  as 
bate,  and  sent  to  fa  rigUt  0f  fa  crown  to  legacy  duty  had  incident- 

to  this  country  °  °     *         J 

by  the  execu-   ally  arisen  before  him  in  the  court  of  Chancery  in  the 

find  dUribu-  course  °f  *e  cause  of  Jackson  v.  Forbes,  which  re- 
tion  by  them,  garded  the  rights  of  a  natural  child  of  the  testator  An- 
Dm.  Proc.      derson,  and  had  been  sent  by  him,  with  consent  of  all 

parties,  for  the  opinion  of  the  court  of  Exchequer,  it 
being  exclusively  a  question  of  law,  arising  on  the  con- 
struction of  a  revenue  act.  That  the  arguments  in  the 
court  of  Exchequer  were  to  be  found  in  Mr.  Tyrwhitfs 
Reports,  from  which  they  had  been  cited,  together 
with  the  certificate  of  that  court  that  legacy  duty  was 
not  payable,  but,  as  was  the  usual  practice  in  such 
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cases,  assigning  no  reasons  for  that  decision.    That       1883. 
the  whole  scope  of  the  legacy  duty  acts  seemed  per-    J^L*%r*J' 
fectly  sufficient  to  support  that  opinion  when  judged  of     Geitckal 
on  general  principles,  though  it  might  not  be  so  easily      .  Vm 
reconcilable  with  the  previous  cases  of  the  Attorney'    and  Others. 
General  v.  Cockerett  (a),  and  Same  v.  Beatxm(b).  (J**1*84-) 
Those  cases,  however,  had  been  distinctly  brought 
before  the  court  of  Exchequer,  who  appeared  to  hare 
considered  them  not  irreconcilable  with  the  decision  at 
which  they  afterwards  arrived.     That  he,  as  Lord 
Chancellor,  having  afterwards  decreed  in  conformity 
with  the  opinion  of  the  court  of  Exchequer  so  certified 
to  him,  the  present  appeal  was  brought.    That  as  there 
should  be  most  cogent  reasons  to  induce  the  House 
of  Lords  to  reverse  the  decision  arrived  at  by  the 
means  he  had  described,  he  suggested  that  the  case 
should  stand  over  for  further  consideration  by  their 
lordships. 

Lord  Plunkett  added,  that  the  claim  to  the  duty 
had  been  said  to  be  founded  on  one  principle,  namely, 
that  when  property,  though  Indian,  comes  to  be  ad- 
ministered in  this  country,  it  is  subject  to  the  operation 
of  the  laws  imposing  legacy  duty.  Whether  or  not 
that  principle  was  established  by  the  cases  cited  to 
exist,  without  reference  to  or  modification  by  the  cir- 
cumstances of  each  particular  case,  must  receive  great 
consideration  from  him  before  he  could  deliver  any 
opinion.    Afterwards,  on  9  June, 

The  Lord  Chancellor,  said,  "  When  this  case  was 
argued  at  the  bar  of  this  House,  I  had  the  valuable 
assistance  of  the  Lord  Chancellor  of  Ireland,  who  has 
since  considered  the  cases.    His  opinion,  which  he  has 

(a)  1  Pri.  165.  (6)  T  Pri.  860. 
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1833*  delivered  to  me  in  writing,  coincides  with  my  own, 
s^^m^,/  that  the  cases  of  the  Attorney-General  v.  CackerelL 
Gen  eh  a  l  and  the  Attorney-General  w  Beatson,  are  clearly  db- 
«   v*  tinguishable  from  the  present;  and  that  as  in  neither  of 

and  Others,    those  cases,  or  in  any  other  cited  case,  do  the  facts 
{June  1834.)   completely  agree  with  those  of  the  present,  there  is 
in  reality  no   conflict  among  the  decisions.     In   the 
Attorney- General  v.  Cockerell,  the  will  was  proved  in 
the  Prerogative  Court  of  Canterbury,  and  the  party 
assumed,  as  the  judgment  of  the  court  states,  the  cha- 
racter and  duty  of  executor  of  the  will  of  a  Mr.  Robert- 
eon*    In  the  Attorney-General  v.  Beatson  the  defend- 
ant proved  the  will  in  England ;  so  in  Me  Ewing{a\ 
the  will  was  made  and  proved  in  England,  and  the 
only  point  decided  was,  that  assets  which  were  in 
foreign  funds,  were,  when  bequeathed  by  a  party  resi- 
dent in  this  country,  liable  to  the  legacy  duty  payable 
here.    The  affirming  this  judgment  by  this  House  wiD 
take  place  on  the  peculiar  circumstances  of  this  case, 
and  will  not,  I  apprehend,  overrule  any  of  the  former 
cases  I  have  adverted  to  on  account  of  the  difference 
in  facts  which  I  have  pointed  out. 

Judgment  affirmed. 

(a)  Ante,  Vol.  I.  91. 
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Trinity  Term,  3  Witt.  4,  May  24,  1833. 

TT  IS  DECLARED  and  ORDERED,  That  in  all  When  defend- 

cases  in  which  a  defendant  shall  have  been  or  shall  JJJJJJJ?  0" 
be  detained  in  prison  on  any  writ  of  capias  or  detainer  capias  or  de- 
under  the  statute  2  Will.  4.  c.  39.,  or  being  arrested  arre8ted  there- 
thereon  shall  go  to  prison  for  want  of  bail;  and  in  all  on.»  an<!  g° t0 
cases  in  which  he  shall  have  been  or  shall  be  rendered  Qf  bail,  or  are 
to  prison  before  declaration  on  any  such  process,  the  JendeJred  be" 
plaintiff  in  such  process  shall  declare  against  such  de-  tion  on  any 
fendant  before  the  end  of  the  next  term  after  such  JJJjn^fiSiil 
arrest  or  detainer,  or  render  and  notice  thereof,  other-  declare  before 
wise  such  defendant  shall  be  entitled  to  be  discharged  term  Qfter 
from  such  arrest  or  detainer,  upon  entering  an  appear-  »ucn.  ■"'est, 
ance  according  to  the  form  set  forth  in  the  aforesaid  render  and 
statute  2  Will.  4.  c.  39.  schedule  No.  2,  unless  further  noticc> °r  *e' 

*  c     fendants  shall 

time  to  declare  shall  have  been  given  to  such  plaintiff  be  entitled  to 
by  rule  of  court  or  order  of  a  judge.  charge.8 

(Signed  by  all  the  Judges.) 


Trinity  Term,  3  Will.  4,  May  24,  1833. 

It  is  Ordered,  That  from  the  present  day,  in  all  actions  Prisoners  to 
against  prisoners  in  the  custody  of  the  marshal  of  the  J^^^nst 
Marshalsea,  or  of  the  warden  of  the  Fleet,  or  of  the  them,  in  like 
sheriff,  the  defendants  shall  plead  to  the  declaration  at  defendants  not 
the  same  time,  in  the  same  manner,  and  under  the  in  custody. 
same  rules,  as  in  actions  against  defendants  who  are 

not  in  custody. 

{Signed  by  aU  the  Judges.) 

vol.  in.  3  s 


/ 
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7Wrti7y  Vacation,  17/ A  «/k«ft*?  18S3. 

Render  in  u    It  is  Ordered,  That  from  and  after  the  10th  dii 
fijft£  **  "«'»  "hen  *he  J****  proceeds   by 


process 

on  bail  in  debt  debt  on  the  recognisance  of  bail,  io   an/  of  the  coet 
recognizftnce.    at  Westminster,  the  bail  shall  be  ett  liberty  to  rcsx 

their  principal  at  any  time  within  the  space  of  Hdij 
next  after  the  service  of  the  process  upon  then,  te 
not  at  any  later  period;  and  that  upon  socb  rent 
being  duly  made  and  notice  thereof  given,  the  pro- 
ceedings shall  be  stayed  on  payment  of  tbm  eottirf 
the  writ  and  servioe  thereof  only. 

(Signed  by  all  the  Judget) 


> 


\ 


Tuaa 


ft  ;;*. 

* 

f  all 

;i 


AM 


INDEX 


to 


THE 'PRINCIPAL    MATTERS 


IN   THIS  VOLUME. 


ABATEMENT  (PLEA  IN.) 

A  plea  in  abatement  will  be  set  aside 
where  the  title  of  the  affidavit 
verifying  the  plea  contained  a 
transposition  of  the  names  forming 
the  Christian  name  of  one  of  the 
defendants.  Poole  v.  Pembrey,  H. 
1833.  Page  887 

ACTION,  COMMENCEMENT 
OF,  873. 


ADVERSE  CLAIMS. 

See  Sheriff. 

AFFIDAVIT. 

Affidavit  by  defendant  in  a  cause 
must  state  his  addition  according 
to  the  Reg.  Gen.  Hil.  2  W.  4. 
No.  5 ;  and  describing  him  as  the 
above-named  defendant  makes  the 
affidavit  irregular.  Lawson  v.  Case, 
fi.  1833.  489 


AFFIDAVIT  TO  HOLD  TO 

BAIL. 

An  affidavit  to  hold  to  bail  for  debts 
due  on  several  accounts,  on  which 
the  defendant  is  arrested  for  the 
aggregate  of  all  the  sums  due,  is 
bad  "  in  toto,"  if  bad  as  to  any  one 
of  the  debts  stated,  and  defendant 
will  be  discharged.  Baker  v.  Wills, 
M.  1832.  182 

Affidavit  to  hold  the  drawer  of  a  bill, 
or  indorser  of  a  note,  to  bail,  should 
state  that  the  acceptor  or  maker 
had  not  paid  the  amount.  Smith 
v.  Escuiier,  M.  1832.  219 

An  affidavit  to  hold  to  bail  for  mojiey 
lent  was  held  bad  for  not  stating 
by  whom  the  money  was  lent. 
In  re  Smith  and  another  v.  Stephens, 
M.  1832.  219 

An  affidavit  to  hold  to  bail  on  a  note 
payable  by  instalments  should  show 
diem  to  be  due,  and  it  will  not  be 
sufficient  to  state  that  the  said  sum 
has  not  been  paid.  Hart  v.  Myer- 
ris9  M.  1832.  238 
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An  affidavit  to  hold  to  bail  on  a  bill 
or  note  should  state  the  amount  for 
which  it  is  drawn.  Brooke  v.  Cole- 
man, E.  1833.  593 

Semble,  that  the  allegation  that  the 
defendant  was  indebted  to  plaintiff 
in  a  sum  stated  will  not  aid  an 
affidavit  to  hold  to  bail  which  is 
otherwise  insufficient.    S.  C. 

AMBASSADOR. 

See  Sheriff. 


AMENDMENT. 
In  general.   See  869. 

The  name  of  the  official  assignee, 
(see  1  &  2  W.  4.  c.  56.  s.  22.)  was 
omitted  in  the  declaration  by  assig- 
nees of  a  bankrupt,  but  the  Court 
allowed  it  to  be  amended  by  in- 
serting his  name.  Baker  and  ano- 
ther, Assignees  of  Bankrupt,  v. 
Neaxe,  Bart.  M.  1832.  233 

In  a  declaration  by  an  indorsee  against 
an  indorser  of  a  bill  accepted  pay- 
able at  a  particular  place,  it  is  suffi- 
cient to  allege  in  the  declaration  a 
presentment  to  the  drawer,  without 
stating  any  acceptance,  and  to  prove 
a  presentment  at  a  particular  place 
and  refusal  of  payment  there.  The 
declaration  stated  the  drawer  to 
have  drawn  the  bill  payable  to  his 
order,  and  to  have  indorsed  the 
bill  to  the  defendant,  and  the  de- 
fendant to  the  plaintiff;  whereas  it 
was  in  fact  made  payable  to  the 
order  of  the  defendant,  the  payee, 
who  indorsed  to  the  plaintiff. 

Semble,  that  the  judge  exercised  a 
right  discretion  in  allowing  the  re- 
cord to  be  amended  under  9  G.  4. 
c.  15.  but,  qucere,  if  the  Court  in 
banc  have  power  to  revise  the 
judge's  exercise  of  that  discretion. 
Parkes  v.  Edge,  H.  1833.         364 

See  also,  as  to  amendment,  under  9 
G.  4.  c,  15.,  where  the  judge  re- 


serves the  point  of  discretion  for 

the  court,  Brooks  v.  BUmshard,  844 

If  a  declaration  is  amended  after 

Elea,  and  the  defendant,  having  li- 
erty  to  plead  de  novo,  stands  on 
his  original  pleas  without  availing 
himself  of  that  liberty,  the  former 
plea  will  stand,  if  applicable  to  the 
declaration  as  amended.  Fogg  v. 
Borsley,  T.  1833.  905 

APPEARANCE,  378. 

APPROPRIATION  OF  PAY- 
MENTS. 

A.,  a  solicitor  to  a  company  for  build- 
ing a  bridge,  procured  one  JF.  to 
hold  shares  for  him  on  his  under- 
taking that  he  (A.)  should  pay  the 
deposits  and  all  calls  on  •  them. 
F.s  name  was  accordingly  regis- 
tered as  a  shareholder.  A.  then 
sued  a  member  of  the  company  for 
money  paid  and  journies  taken  in 
the  service  of  the  company :  Held, 
that  he  being  in  fact  the  real  part- 
ner could  not  recover  at  law  against 
his  co-partner,  no  account  having 
been  settled  or  balance  struck.  A 
payment  had  been  made  to  the 
plaintiff  on  account,  but  unappro- 
priated at  the  time  of  payment : 
Held,  that  it  must  be  applied  to 
.  his  legal  demand  accruing  due  be- 
fore any  act  by  him  to  become  a 
partner,  and  not  to  a  subsequent 
equitable  one.  Goddard  v.  Hodges, 
M.  1832.  209 

Semble,  if  that  payment  had  not  been 
so  applied  the  plaintiff  might  have 
sued  at  law  for  that  prior  demand. 

S.C. 

APPURTENANT. 
See  Way. 

ARBITRATION  AND  AWARD. 
Where  it  was  agreed  that  in  case  an 
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arbitrator  should  award  a  certain 
annuity  to  be  bought  by  the  execu- 
tors for  the  widow  of  their  testator, 
he  "  should  or  might "  award  the 
same ;  with  a  proviso,  that  in  case 
of  a  deficiency  of  assets  of  the  tes- 
tator the  annuity  should  abate  in  a 
certain  specified  proportion :  Held, 
that  under  these  words  it  was  im- 
perative on  him  to  insert  that  pro- 
viso in  his  award.  Crump  v.  Adney, 
H.  1833.  270,  279 

Arbitrators  having  power  to  appoint 
an  umpire,  nominated  one  accord- 
ingly, who  made  his  award,  reciting 
his  nomination  by  them,  but  mis- 
describing  the  Christian  name  of 
one  of  them  :  Held,  that  as  in  an 
action  on  the  award  the  recital  of 
the  appointment  of  the  umpire 
would  be  unnecessary,  the  award 
remained  in  force,  and  an  attach- 
ment lay  to  enforce  it.  Trcw  v. 
Burton,  £.  1833.  559 

The  affidavit  of  publication  of  an 
award  should  show  in  the  body 
that  the  day  on  which  it  was  so 
published  was  within  the  time 
limited  for  making  the  award  ;  but 
it  is  sufficient  if  the  jurat  show 
that  it  was  sworn  before  that  time 
had  run  out.    S.  C. 

If  a  stranger  alter  an  immaterial  part 
of  an  award  after  it  is  published, 
by  striking  out  a  wrong,  and  insert- 
ing a  right  name,  the  award  is  not 
vitiated,  and  stands  as  before  the 
alteration  was  made.    S.  C. 

A  declaration  on  an  award  contained 
several  counts:  Held,  that  on  a 
general  verdict  the  plaintiff  was 
only  entitled  to  the  costs  of  one 
count.     Ward  v.  Bell,  T.  1833. 

904 

ARREST. 

See  Costs. 

Goods  were  sent  by  the  plaintiff  to 
the  defendants,  on  sale  or  return. 
The  defendants  returned  part   to 


the  plaintiff's  shopman.  The  plain- 
tiff demanded  payment  for  the 
whole,  and  was  not  informed  by 
the  defendants  that  part  had  been 
returned.  He  afterwards  ar- 
rested them  for  the  higher  sum, 
but  failed  to  recover  the  item 
charged  for  the  article  returned: 
Held,  that  there  was  reasonable 
and  probable  cause  for  the  arrest 
for  the  higher  sum  ;  and  the  Court 
refused  to  grant  the  defendant  his 
costs  under  43  6.  3.  c.  46.  s.  3. 
Roper  v.  Skeasby  and  another,  £. 
1833.  486 

In  order  to  get  costs  under  43  G.  3. 
c.  46.  8.  3.  where  the  arrest  is  for 
more  than  the  sum  recovered,  the 
defendant  need  not  show  malice, 
but  want  of  "  reasonable  and  pro- 
bable cause."  Erie  v.  Wynne,  E. 
1833.  586 

And  see  Warranty. 

A  defendant  discharged  from  custody 
on  mesne  process,  upon  giving  an 
undertaking,  which  was  not  per- 
formed, may  be  arrested  a  second 
time  without  a  judge's  order,  under 
Reg.  Gen.  Hil.  2  W.  4.  No.  7. 
Cantellow  v.   Freeman,    E.   1833. 

579 

When  a  defendant  is  arrested  by  pro* 
cess  in  which  his  name  is  stated  in 
initials:  Held, that  "due diligence*' 
is  used,  so  as  to  satisfy  the  32d 
article  in  Reg.  Gen.  Hil.  2  W.  4. 
if  his  name  is  inquired  for  from 
different  people  likely  to  know, 
though  not  at  his  house  or  office, 
or  of  his  immediate  friends,  it  be- 
ing sworn  that  the  debt  being  large 
the  defendant,  a  foreigner,  was 
likely  to  leave  this  country  if  he 
got  notice  of  any  intended  proceed- 
ings against  him.  Hicks  v.  Afar- 
reco,  M.  1832  216 

Defendant,  as  principal  bailiff  of  a 
liberty,  received  a  warrant  directed 
to  him  and  W.  to  arrest  plaintiff. 
W.  and  L.  were  defendant's  assist- 
ants.   L.,  by  order  of  defendant, 
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arrested  plaintiff,  telling  him  he 
msst  go  with  him  to  the  Granby, 
a  pubhc-house ;  plaintiff  answered 
very  well ;  he  was  kept  at  that 
public-house  till  next  day  by  Z., 
who  then  delivered  him  to  FT., 
within  twenty-four  hours  after  the 
arrest ;  W.  put  plaintiff  on  a  coach, 
which  took  him  to  the  county 
gaol ;  defendant  looked  on  and  re- 
cognised that  proceeding.  An  ac- 
tion having  been  brought  for  penal- 
ties incurred  under  32  G.  2.  c.  28 : 
Held,  first,  that  before  plainthTcould 
be  said  to  have  refused  to  be  carried 
to  some  safe  &c.  dwelling-house, 
he  ought  to  have  been  asked  bv 
the  officer  arresting  him  to  nomi- 
nate such  house,  not  being  his  own. 
Secondly,  that  the  consent  of  the 
plaintiff  to  be  taken  to  the  inn  was 
necessary  in  order  to  justify  his 
being  taken  there,  and  that  his  mere 
acquiescence  to  the  officer's  requi- 
sition to  do  so  was  insufficient. 
Thirdly,  the  putting  the  plaintiff 
on  the  coach  within  twenty-four 
hours  after  the  arrest  in  order  to 
be  carried  to  prison,  was  a  carrying 
to  prison  within  the  act  not  justi- 
fied by  the  plaintiff's  merely  ne- 
glecting to  nominate  a  house  to  be 
taken  to.  Fourthly,  that  defendant 
was  liable  for  0Vs  act  in  so  carry- 
ing plaintiff  toprison  within  twenty- 
four  hours.  Dcwhirst  v.  Pearson, 
H.  1835.  242 

Confirmed  as  to  the  first  point  by 
Simpson  v.  Rcnton,  K.  B.,  T.  1833, 
5B.&  Adol.  36. 

ASSESSED  TAXES. 

See  Surety. 

ASSIGNMENT  OF  LEASE. 

See  Wokeridgc  v.  Stewart.  687 

ATTORNIES  AND  SOLICI- 
TORS. 

An  attorney  who,  though  not  admitted 


in  die  Exchequer,  conducts  an  ac- 
tion therein  his  own  name,  notwith- 
standing* G.  2.  c.  23. 85.  1 — 5  and 
s.  10,  cannot  recover  his  foes  or 
costs  out  of  pocket  from  his  cnentr 
and  has  therefore  bo  Ken  lor  mem 
upon  a  judgment  recovered.  Thus 
the  costs  of  ooe  action  nay  be  sec 
offagainst  those  of  another,  without 
allowing  kin  snch  fees.  17ssk  v. 
Latham  and  another,  and  T  attorn  ▼. 
Hyde,  M.  1832.  liS 

An  attorney  may  recover  for  buaniLsi 
done  in  the  Middlesex  Court  of 
Requests  without  detireriag  a  bill 
in  pursuance  of  2  G.  2,  c  23.  s.  2& 
Becke  V.  Wdh,  M.  1 832.  193 

An  attorney  who  had  been  srisnkted 
before  1815  and  had  taken  ont  his 
certificate  yearly,  neglected  to  do 
so  for  the  year  ending  Not.  1816, 
bat  afterwards  continued  to  take 
it  out  regularly,  he  practising  at  the 
Quarter  Sessions  in  1833:  Held, 
that  his  admission  and  inrohnent 
being  void  by  37  G.  3.  c.  99.  s.  31. 
he  was  liable  for  the  penalties  im- 
posed by  £2  G.  2.  c.  46.  a.  12.  on 
persons  not  admitted  as  attornies, 
but  practising  as  sncti  at  the 
Quarter  Sessions.  Slack,  «.  t.  t. 
Wilkin,  M.  1832.  158 

Where  the  name  of  an  attorney  of 
the  other  Courts,  hut  not  of  the 
Exchequer,  was  indorsed  on  pro- 
cess of  this  Court,  proceedings 
were  stayed  till  the  name  of  an 
attorney  of  die  Court  was  substi- 
tuted, on  payment  of  costs  by  the 
attorney  so  indorsed. 
Johnson,  M.  1832. 

Agreement   not    to   tax 
bill  discountenanced. 
Pryce,  H.  1833. 

A  solicitor  for  the  London  creditors 
of  a  country  bankrupt  wrote  a  letter 
to  the  solicitor  for  the  country  cre- 
ditors, stating  "  I  am  willing  on 
behalf  of  the  London  cre&on  to 
bear  two-thirds  of  the  expense  of 
Messrs.  JB.and  B.  or  such  banister 
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m  you  may  (kink  At,  for  resisting 
&'a  proof  under  the  commission, 
and  investigating  the  accounts  of 
the  assignees  at  the  meeting  on  the 
18th  instant ;  and  I  hereby  under- 
take to  bear  and  pay  oa  behalf  of 
the  creditors  two-thirds  of  the  ex- 
penses incident  thereto;"  accord- 
ingly another  meeting  having  been 
appointed  the  defendant  declared 
be  had  no  objection  to  bear  as  be- 
fore the  proportion  of  the  expense 
of  a  barrister.  Five  meetings  in  all 
took  place  for  the  first-named  ob- 
ject :  Held,  that  the  defendant  was 
personally  liable  to  pay  two-thirds 
of  the  expenses  of  all  the  meetings. 
Hall  v.  Ashurst,  E.  1833.        420 

AUCTIONEER, 

See  Distress. 

BAIL  AND  BAIL  BOMD. 
See  Hajuueb  Woman. 

A  notice  of  bail  should  state  the  re- 
side*** or.  residence*  of  the  bail 
to  have  been  at  the  place  or  pieces 
in  the  notice  of  bail  far  (t.  <r.  dur- 
ing) the  last  six  months;  and  within 
tjie  bat  six  months,  is  incorrect ; 
but  in  a  case  where  the  affidavit 
of  justification  accompanying  the 
notice  of  bail,  stated  the  bail  to 
have  resided  at  the  (same)  place 
named  in  the  notice,  for  the  last 
sis  months,  the  defect  in  the  no- 
tice was  held  cured,  and  the  bail 
was  allowed,  Ward'*  Bail,  M. 
ISM*  £08 

Bail  will  obtain  time  for  rendering  a 
defendant  who  has  been  sentenced 
for  an  offence  till  a  week  after  the 
imprisonment  under  the  sentence 
shall  have  expired.  Campbell  v. 
Aelma\  M.  1832.  230 

Where  a  sheriff  has  put  in  bail  above, 
in  ostler  to  render,  and  has  ob- 
tained a  judge's  order  for  render- 
ing at  instance  of  himself  and  his 
ball,   (sec  11  G.  4.  and  1  W.  4. 


c.  70.  s.  21,)  that  order  will  not 
be  rescinded,  though  it  might  be 
amended  by  striking  out  all  which 
shewed  if  to  be  granted  at  the 
sheriff's  instance.  Green  v.  Jacobs, 
M*  1*32.  231 

Sewble,  the  notice  of  render  should 
not  be  stated  to  be  signed  by  any 
person  as  attorney  to  the  sheriff. 

S.C. 

Country  bail  must  state  in  their  affi- 
davit of  justification,  that  each  of 
them  is  worth  the  sum  required  in 
the  terms  of  Reg.  Gen.  2  W.  4. 
No.  19 ;  and  time  to  amend  an 
affidavit,  stating  them  to  be  pos- 
sessed, will  not  now  be  allowed. 
Rogers*.  Jones,  H.  1833.       256 

The  assignments  a  bail  bond,  with- 
out more,  is  not  a  step  in  a  cause. 
Woosnam  v.  Pryce,  H.  1833.    375 

When  the  condition  of  a  bail  bond 
is  broken,  and  the  beil  are  fixed 
by  assignment  taken,  time  given 
by  the  plaintiff  to  the  original  de- 
fendant, without  their  privity,  will 
not  discharge  them.  8,  C. 

Since  2  fV.  4.  c.  39,  the  commence- 
ment of  an  action  takes  place  at 
the  issuing  of  a  writ  of  summons  ; 
therefore  where  a  plaintiff,  bavins; 
taken  an  assignment  of  a  bail  bond, 
sued  out  process  thereon  against 
the  bail  on  the  day  within  which 
the  time  for  putting  in  bail  above 
expired,  the  proceedings  were  set 
aside  for  irregularity,  with  costs, 
as  premature,  no  cause  of  action 
having  accrued  till  the  next  day ; 
and  the  circumstance  that  the  writ 
against  the  bail  was  not  served 
till  the  11th,  made  no  difference. 
Alston  v.  Underskill,U.l8$$.  427 

Though  a  scire  facias  on  a  recogni- 
sance of  bail  cannot  be  tested  be- 
fore the  return  day  of  the  ca.  sa. 
against  the  principal,  it  may  after. 
Sandland  v.  Claridge,  T.  1833.  804 

The  four  days  for  which  it  must  lie 
in  the  sheriff's  office  need  not  be 
in  term.  $.  C. 
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A  bail  bond  will  not  be  ordered  to 

-  stand  as  a  security  on  setting  aside 
proceedings  against  bail,  unless  the 
plaintiff  has  declared  de  bene  esse. 
(See  Reg.  Gen.  Hil.  %  W.  4.  No.  5. 
Vol.  II.  351 .)  Ballmont  v.  Morris, 
T.  1833.  821 

It  is  not  too  late  to  summons  bail  on 
the  evening  before  the  return  day 
*  of  the  scire  facias  against  them,  in 
order  to  fix  them  by  returning 
scire  feci.  Lewis  v.  Payne,  T. 
1833.  867 

Informality  in  the  notice  of  bail  does 
not  justify  a  plaintiff  in  treating  it 
as  a  nullity,  and  issuing  an  attach- 
ment against  the  sheriff.  Rex  v. 
Sheriff. of  Middlesex,  in  Duncombe  v. 
Crisp,  E.  1833.     •  440 

BAILIFF. 
See  Arrest* 

BANKERS. 
*    See  Stamp. 

BANKRUPT. 

Where  creditors  call  on  a  stranger  to 
a  bankrupt's  estate  to  be  the  as- 
signee, and  he  having  declared  he 
will  not  be  liable  to  costs,  assents 
to  their  appointment,  an  agree- 
ment by  the  petitioning  creditor, 
who  was  also  solicitor  to  the  com- 
mission, to  indemnify  him  against 
costs,  is  not  illegal.  Giilmour  v. 
King,  Gent.,  one,  Sfc.  E.  1833.  581 

D.  and  K.  being  partners,  K.,  the  day 
after  committing  an  act  of  bank- 
ruptcy, handed  over  a  post  bill  and 
money  to  M.  as  agent  for  his  bro- 
ther, resident  abroad,  and  drawer 
of  a  bill  accepted  by  the  firm, 
and  becoming  due  in  a  few  days, 
by  way  of  fraudulent  preference 
of  his  brother,  and  in  contem- 
plation of  bankruptcy.  After- 
wards, and  on  the  same  day,  D. 


also  committed  an   act  of  bank- 
ruptcy.   It  did  not  appear  that  Z)., 
while  solvent,  knew  of  the  act  of 
K.  in  handing  over  the  post  bOl 
and  money.     A  commission   was 
afterwards  issued  against  both  £>. 
and  K. : — Held,  that  their  assig- 
nees could  recover  from  Af.  the 
amount  of  the  property   handed 
over  to  him  by  K.  after  his  act  of 
bankruptcy.     Burl  and  otters,  As- 
signees  of  Dawson  and    Kerr   v. 
Moult,  E.  1833.  564 

BAR  OF  ACTION. 
See  450. 

BASTARDY. 
See  Commitment. 

BILLS  AND  NOTES. 

See  Amendment. 

In  an  action  by  an  indorsee  against 
the  drawer  of  a  bill,  accepted  by 
F.  and  G.  at  a  London  bankers, 
the  declaration  did  not  state  the 
acceptance  at  all,  but  stated  that  it 
was  presented  to  F.  and  G.  (the 
drawees,)  for  payment,  and  that 
they  refused  to  pay.  The  proof  was 
presentment  of  the  bill  at  maturity 
at  the  clearing-house  to  the  clerk 
of  the  London  bankers  named  in 
the  acceptance  : — Held,  that  as  the 
declaration  did  not  state  the  ac- 
ceptance, the  presentment  at  die 

.  place  fixed  by  the  acceptors  was 
sufficiently  proved,  and  that  the 
London  bankers  were  agents  for 
that  purpose  to  the  acceptors. 
Harris  and  another  v.  Packer. 

370,  n. 

A  promissory  note  in  the  common 
form,  but  expressed  to  be  payable 
on  demand,  was  given  to  the  trus- 
tee of  a  building  club,  in  order  to 
secure  the  payment,  by  the  maker 
or  his  sureties,  of  certain  quarterly 
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contributions,  payments  of  interest 
on  money  lent,  and  fines  during  a 
certain  period.  Arrears  having 
become  due,  an  action  was  brought 
on  the  note,  and  a  cognovit  was 
given  for  the  amount  then  due  and 
costs,  being  together  less  in  amount 
than  the  sum  in  the  note.  That 
amount  was  paid  with  costs,  and  a 
receipt  given  expressed  as  being 
"  in  discharge  of  the  debt  and  costs 
in  that  action."  Another  action 
having  been  brought  on  the  same 
note  for  similar  arrears  subse- 
quently becoming  due: — Held, 
that  it  could  not  be  maintained. 
Siddall  v.  Rawclifc,  £.  1 833.  441 
On  the  23d  Nov.  country  bank-notes 
were  paid  by  A.,  a  purchaser  of 
goods,  to  B.  the  vendor.  On  the 
28th  B.  requested  the  purchaser's 
shopman,  as  a  favour,  to  exchange 
the  notes  for  money,  and  received 
the  amount  accordingly.  The  bank, 
which  was  situated  at  a  consider- 
able distance  from  the  place  where 
the  shopman  gave  the  money,  had 
stopped  payment  two  hours  before. 

A.  the  purchaser,  heard  of  it  on 
the  29th,  and  on  the  30th  wrote  to 

B.  to  inform  him  of  the  event,  and 
that  he,  B.,  was  to  be  liable  for  the 
notes ;  but  did  not  ten4er  them  to 
him  then  or  for  some  days  after, 
nor  were  they  ever  presented  at 
the  bank : — Held,  that  A.  should 
have  returned  them  to  B.  without 
delay,  or  presented  them  at  the 
bank,  as  holder :  and  that  having 
done  neither,  he  could  not  recover 
the  amount  from  B.  Rogers  v. 
Longford,  H.  1833.  654 

A  bill  was  drawn  in  Yorkshire  and  ac- 
cepted payable  in  London.  Dur- 
ing its  currency,  the  affairs  of  the 
acceptor  became  embarrassed  to 
tbe  knowledge  of  the  last  indorser, 
who,  being  in  Yorkshire  on  the  day 
the  bill  became  due,  told  the  per- 
son who  indorsed  it  to  him,  that  it 
would  probably  not  be  paid.    It 


was  dishonoured  in  London  on  that 
day  ;  but  before  notice  of  that  fact 
could  arrive,  the  agent  to  the  draw- 
ers called  on  the.  last  indorser  at 
Rotherham  in  Yorkshire,  and  in  the 
course  of  conversation  about  the 
bill  being  likely  to  come  back, 
said,  "I  suppose  there  will  be  no 
alternative  but  my  taking  up  the 
bill,  and  if  you  will  bring  it  to 
Sheffield  on  Tuesday  I  will  pay  the 
money."  The  bill  was  not  re- 
turned by  the  holder  to  the  last 
indorser  until  ten  days  after  this 
conversation,  and  the  drawers  did 
not  receive  notice  of  dishonour  in 
due  time: — Held,  that  the  terms 
of  the  promise  made  to  the  in- 
dorser by  the  agent  to  the  drawers 
not  being  unconditional,  and  having 
been  made  at  a  time  when  no 
laches  could  have  been  committed 
in  giving  due  notice  of  dishonour, 
did  not  waive  the  necessity  to  give 
that  notice.  Pickin  v.  Graham  and 
another,  T.  1833.  9*3 

BOND. 

See  Replevin — Surety. 

BREACHES. 

See  Suggestion. 

Under  8  &  9  W.  3.  c.  11.  s.  8.   390 

CHILDREN. 
Born  after  will,  &c.  61,  941 

CLEARING  HOUSE. 

See  Bills  and  Notes. 

COMMENCEMENT  OF  AC- 
TION, 427. 

COMMITMENT. 

The  defendant  and  another  magis- 
trate, on  making  an  order  of  filia- 
tion against  the  plaintiffs,  signed 
and  sealed  two  papers,  supposed  by 
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then  to  be  duplicate  originals  of 
the  order,  and  delivered  one  to  the 
putative  father,  the  other  to  the 
pariah  officer.  The  duplicate  de- 
livered to  the  overseer  contained 
an  order  oo  the  putative  father  to 
pay  a  weekly  sum  to  the  parish 
officers,  while  that  delivered  to 
him,  the  father,  ordered  the  ano- 
ther only  to  pay  a  weekly  turn. 
On  hie  refusing  to  pay  arrears  on 
that  ground,  a  copy  of  the  order 
in  the  overseer's  possession  was 
delivered  to  him  :—  Held,  that  he 
was  liable  to  imprisonment  for  non- 
payment of  arrears  accruing  sub- 
sequent to  that  delivery;  for  the 
order  left  with  the  overseer  was 
the  true  order,  and  the  mistake 
in  the  supposed  duplicate  of  it  de- 
livered to  the  plaintiff  by  way  of 
notice  was  cored  as  to  (hose  ar- 
rears by  the  delivery  of  the  correct 
copy.     Wilkin*  v.  Wright,  Esq.  T. 

i*aa.  su 

A  warrant  of  commitment,  pursuant 
to  49  G.  3.  c.  88.  s.  3,  for  not 
paying  money  under  an  order  in 
bastardy,  must  state  a  complaint 
made  by  a  parish  officer  that  the 
sum  directed  by  the  order  to  be 
paid,  had  not  been  so  paid,  that 
the  sun  due  had  been  demanded, 
and  that  the  magistrate  adjudicated 
on  the  complaint  so  made.     S.  C. 

Semble,  it  should  also  show  that  the 
order  of  filiation  was  unappealed 
against,  or  that  it  was  appealed 
against  and  confirmed,  and  that  the 
defendant  was  catted  on  to  show 
cause  for  not  paying  the  sums  stated 
in  the  order.    S.  C. 

COMPOSITION  WIT&  CRE- 
DITORS. 

The  plaintiffs  had,  with  other  cre- 
ditors of  the  defendants,  signed 
an  agreement  to  take  5$,  in  the 
pound  by  way  of  composition  on 
their  debts,  to  be  paid  by  bills  at 
ieur  and  eight  months  date.    The 


balance  of  the  defendants'  debt  to 
the  plaintiffs  was  not  at  that  time 
adjusted,  and  after  varioua  efforts 
by  the  latter  to  agree  the  balance 
with  the  plaintiffs,  it  remained  un- 
settled till  the  eight  months  had 
nearly  expired,  when  the  plaintiffs 
threatened  proceedings  for  the 
whole  amount  due  to  them  from 
the  defendants.  The  attorniea  on 
both  sides  then  met;  for  the  plain- 
tiffs a  composition  was  demanded 
on  the  whole  eum  appearing  due 
to  them.  For  the  defendants  it 
was  objected  that  the  composition 
claimed  would,  with  certain  wines 
deposited  with  them  by  defendants 
as  a  security,  give  the  rdainriflfc 
more  than  £Q*.  in  the  pound.  It 
was  then  said  that  the  balance 
claimed  by  the  plaintiffs  was  SAIL  ; 
to  which  the  defendants'  attorney 
replied,  that  he  was  ready  to  pay 
5*.  in  the  pound  on  that  aum.  For 
the  plaintiffs  it  was  answered,  that 
they  would  net  take  lew  than  their 
whole  demand :  Held,  that,  under 
these  circumstances,  the  tender  of 
the  composition  money  en  the  ba- 
lance was  dispensed  with,  and  that 
the  plaintiffs  could  only  recover 
such  composition  thereon.  Reav 
and  other*  v.  Whyte  ami  ether*,  E. 
1833.  696 
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CONSTABLJSS. 

By  a  public  local  act  certain 

sinners  were  empowered  to  appoint 
by  writing  such  surveyors,  sca- 
vengers, &c.  needles,  constables, 
watchmen,  &c  lor  the  execution 
of  the  purposes  of  the  act,  as  they 
should  from  time  to  time  think 
proper.  They  were  also  autho- 
rised to  appoint  able-bodied  watch- 
men to  act  in  the  night,  who  were 
required  by  the  net  to  apprehend 
and  secure  malefactors  and  sus- 
pected persons  found  wandering  or 
misbehaving  themselves  during  the 
hours  q£  watching.    The  watch- 


pftBCiunro  casts. 
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were  to  be  sworn  in  as  con- 
stables, and  invested  with  similar 
powers.     By  a  subsequent  section 
provided,  that  no  action  &c. 


it 

should  be  commenced  against  any 
person  or  persons  for  any  iking  done 
or  to  be  dome  wider  or  by  virtue  of 
thai  met,  until  one  calendar  month  s 
notice  should  have  been  first  given 
in  writing  to  the  clerk  of  the  coin-  ; 
missioners,  of  the  cause  of  action, 
nor  at  any  time  whatever  after  suf- 
ficient satisfaction  or  tender  made 
to  the  party  aggrieved :— Held, 
that  the  section  requiring  notice 
to  be  given,  extends  to  acts  done 
by  constables  and  watchmen.  £dly, 
That  the  prima  facie  evidence  that 
constables  and  watchmen  had  acted 
as  saeh,  entitled  them  to  such  no- 
tice without  producing  their  written 
appointments.  Sdly,  That  where 
there  was  reasonable  ground  of 
suspicion  that  felony  had  been 
committed  by  the  plaintiff,  and  the 
constables  went  accordingly  to  his 
house  to  apprehend  him  for  it,  but 
need  more  violence  than  necessary 
for  that  purpose,  and  beat  him, 
they  were  entitled  to  notice.  Butler 
v.  Ford  and  Ledger,  T.  1883.    677 

CONTRACT. 

Where  A.,  for  a  valuable  considera- 
tion, contracted  to  sell  and  plant 
70,006  trees  on  certain  lands  of 
the  defendant,  and  also  "  well  and 
sufficiently  to  keep  in  order  the 
trees  aforesaid,  for  two  years  next 
after  the  planting  thereof,  and  that 
such  of  them  as  should  die  during 
such  period,  except  from  injury  by 
sheep,  game,  or  cattle,  should  be 
replanted  in  the  autumns  of  the  two 

x  years  by  him :" — Held,  that  evi- 
dence^ of  non-performance  by  A. 
of  any  part  of  his  contract,  by 
which  the  trees  had  become  of 
less  value  to  the  defendant,  was  ad- 
missible to  reduce  the  damages  in 


an  action  on  the  agreement  for 
their  price,  and  for  planting  them. 
Allen  and  another,  assignees,  v.  Ca- 
meron, T.  1833.  907 

Semble,  that  this  agreement  meant  to 
keep  in  order,  not  by  pruning  only, 
but  by  weeding  and  clearing  the 
ground  about  the  trees.    5.  C. 

Semble,  that  if  the  terms  of  an  agree- 
ment are  equivocal*  and  do  not 
distinctly  explain  what  is  to  be 
done  by  either  party,  the  price  may 
be  taken  into  consideration  in  as- 
certaining the  right  construction. 

S.C. 

CORONER. 

See  Shdwif. 


COSTS. 
See  Ini ant. 

Of  several  counts,  see  Ward  v.  Bell, 
904  ;  Hall  v.  Ashtrst.  426 

Where  the  defendant  obtained  a  verdict 
on  a  plea  going  to  the  whole  decla- 
ration, and  the  jury  was  discharged 
from  finding  a  verdict  on  two  other 
pleas: — Held,  that  the  defendant 
was  not  entitled  to  recover  costs  on 
them.     V alienee  v.  Evans,  T.  1833. 

865 

Costs  of  taxation  will  not  be  allowed 
as  "  costs  in  the  cause"  on  a  de- 
fendant's undertaking  to  pay  to  as- 
signees of  bankrupt  attoroies  the 
taxed  amount  of  a  bill  of  costs 
due  to  the  latter,  and  the  "  costs 
of  the  action."  Featherstonkaugh 
and  another,  assignee*,  fyc  v.  Keen, 
E.  1833.  540 

Where  some  of  several  defendants 
demur  to  particular  counts,  and 
plead  not  guilty  to  the  rest,  while 
the  other  defendants  plead  not 
guilty  to  the  whole,  the  defendants 
who  demur  cannot,  on  obtaining 
judgment  on  their  demurrers  pend- 
ing the  trial  of  the  issues  in  fact, 
tax  their  coats  on  that  judgment; 
nor  semble  can  they  have  judgment 
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for  them  under  8  &  9  JF.  3.  c.  11. 
8.  2.  Forbes  v.  King  and  others, 
II.  1833.  385 

A  rule  for  discharging  a  party  ille- 
gally arrested  having  been  ob- 
tained, was  referred  by  the  court 
to  a  judge  at  chambers,  who  or* 
dered  the  applicant  to  be  dis- 
charged, and  offered  to  give  him 
the  costs  of  his  application  if  he 
would  undertake  to  bring  no  ac- 
tion for  the  arrest ;  but  on  his  re- 
fusal, made  no  order  about  costs. 
An  action  of  trespass  and  false  im- 
prisonment was  afterwards  brought, 
laying  inter  alia  as  damage,  that 
the  plaintiff  had  been  obliged  to 
pay  and  bad  paid  a  large  sum  of 
money  in  order  to  procure  his  dis- 
charge. There  was  no  distinct 
evidence  of  payment  of  the  money 
by  the  plaintiff  to  his  attorney : — 
Held,  first,  that  the  plaintiff  was 
entitled  to  recover  his  costs  as  spe- 
cial damages  in  this  form  of  ac- 
tion :  but  secondly,  that  as  the  de- 
claration alleged  actual  payment  of 
them  by  him,  he  could  not  recover 
that  part  which  he  had  not  paid, 
but  so  much  only  as  had  been  ad- 
vanced on  his  account,  by  his  at- 
torney, as  for  so  much  money  paid 
by  himself  through  an  agent. 

Semble,  that  had  the  count  only  al- 
leged that  the  plaintiff  had  been 
forced  and  obliged,  and  become 
liable  to  pay  damages  for  such  lia- 
bility to  his  attorney,  it  might  have 
been  recovered.  PritcheU  v.  Boc- 
vey,  bait,  and  others,  T.  1833. 
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Costs  of  lease,  10  k    See  Pleading. 

Costs  treble.  See  Highway — Wit- 
nesses. 


COURTS  OF  REQUESTS. 

A  master  of  a  ship  trading  constantly 
from  London  to  Rotterdam,  having 
no  residence  or  place  of  carrying 


on  business  in  London,  but  merely 
being  there  during  the  loading  and 
unloading  his  cargo  at  a  particular 
wharf,  is  not  entitled  to  the  pro- 
tection of  the  London  court  of  re- 
quest act,  where  a  verdict  for  less 
than  5/.  is  recovered  against  him, 
though  he  buys  necessaries  in 
London  for  each  trip.  Double  v, 
Gibbs,  M.  1832.  224 

Semble,  an  action  for  use  and  occupa- 
tion may  be  brought  in  the  Losdm 
court  of  requests,  notwithstanding 
the  exception  in  s.  11  of  39  &  40 
G.  3.  c.  104.     S.C. 

Where  a  plaintiff  recovers  a  verdict 
for  less  than  51.  against  a  defend- 
ant residing  withiu  the  jurisdiction 
of  a  local  court  of  requests,  created 
by  statute,  the  defendant  nay, 
within  the  first  four  days  of  the 
next  term,  move  to  enter  a  sugges- 
tion on  the  roll  to  deprive  the  plain- 
tiff of  costs,  though  the  indge  at 
nisi  prius  had  made  an  order  under 
1  W.  4.  c.  7.  s.  2,  that  the  pfootiff 
should  have  execution  within  a 
time  fixed,  upon  which  final  judg- 
ment had  been  signed  and  execu- 
tion issued.  BaddeUy  v.  Otiw, 
M.  1832.  I** 

But  semble,  it  should  be  made  part  of 
the  motion,  that  so  much  of  the 
final  judgment  as  relates  to  costs 
should  be  struck  off  the  rolL  S.  C. 

The  general  test  by  which  the  court 
will  decide  whether  the  plaintiff 
ought  to  have  sued  in  a  court  of  re- 
quests, is  the  amount  proved  at  the 
trial,  and  found  by  the  verdict  of 
the  jury  in  the  superior  court,  not 
that  which  the  plaintiff  claim*  to 
be  due.    S.  C. 


COVENANTS,  637. 

CROPS  BARGAINED  AND 
SOLD,  AND  LABOUR. 

See  Landlord  and  Tmcajto 


PRECEDING  CASES. 
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CROSS  ACTION. 

See  907. 

CUSTOM  OF  THE  COUNTRY. 

See  Landlord  and  Tenant. 

DAMAGES. 

Reducing,  for  part  breach  of  contract 
by  plaintiff.    See  Allen  v.  Cameron. 

907 

DAMAGES,   (EXCESSIVE). 
See  New  Trial. 

DAMAGES,  (STIPULATED;. 
See  Denton  v.  Richmond,  630. 

DEBT  ON  BOND. 

See  Suggestion  of  Breaches. 

DECLARING  AFRESH,  873. 

DE  INJURIA. 

See  Pleading. 

Bardons  v.  Selby,  430 ;  Pigott  v. 
Kemp,  128. 

DEMURRER. 
See  Practice  (arguing  demurrers.) 

DEVISE. 

See  Will. 

DIGNITY. 

See  Pleading. 

DISTRESS, 

Goods  deposited  on  the  premises  of 
an  auctioneer,  for  the  purposes  of 
sale,  are  privileged  from  being 
distrained  upon  for  the  rent  of 
those  premises.  Adams  v.  Grane 
and  others,  H.  1833.  326 

Where  a  landlord  distrained  growing 
crops,  under  II  Gr.  2.  c.  19.  s.  8., 


but  sold  them  before  they  were 
cut,  the  remedy  was  held  to  be, 
under  section  19,  in  an  action  of 
trespass,  or  on  the  case,  for  the  spe- 
cial damage  sustained  by  that  irre- 
gularity, and  no  more ;  and  in  such 
an  action  on  the  case,  with  a  eount 
in  trover,  the  landlord  was  held 
entitled  to  deduct  the  rent  due  to 
him  from  the  difference  between 
the  price  which-  might  have  been" 
obtained  had  the  sale  been  regu- 
lar, and  that  which  was  obtained 
under  the  irregular  sale  j  so  that 
where  no  such  difference  existed, 
from  the  crops  having  been  sold 
for  their  full  value,  while  the 
rent  due  exceeded  the  produce 
of  that  sale,  the  tenant  recovered 
nominal  damages  only.  Proudlove 
v.  Twemlow,  H.  1833.  260 


DISTRINGAS. 

The  old  practice,  as  to  the  requisites 
of  affidavits  in  order  to  ground  a 
motion  for  a  distringas  after  a  writ 
of  venire,  applies  to  the  new  pro- 
cess by  writ  of  summons.  John- 
son v.  Rouse,  M.  1832.  161 

A  distringas  will  be  granted  for  the 
purpose  of  enabling  a  plaintiff  to 
proceed  to  outlawry  in  some  cases, 
when  the  affidavits  are  not  suffi- 
cient to  ground  a  distringas  to 
compel  the  defendant  to  enter  an 
appearance.  Hewitt  v.  Melton,  T. 
1833.  822 

Phillips  v.  Bowen.  Same  v.  Price, 
S.  P.  Ibid.  note. 

In  order  to  obtain  a  distringas  the 
party  attempting  to  serve  a  writ  of 
summons  must  leave  a  copy  of  it 
at  the  dwelling-house  of  the  de- 
fendant. Street  v.  Lord  Alvanley, 
M/1832.  162 

The  copy  of  the  writ  of  summons 
must  be  left  on  the  third  day  at  the 
last  call  for  the  purpose  of  serving 
the  defendant  with  the  summons, 
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or  no  distringas  will  bo  granted. 
HiU  v.  Mould,  E.  1833.       16*  n. 

Eight  days  must  elapse  from  the  day 
when  the  person  who  attempted  to 
eerve  process  last  called  at  de- 
fendant's dwelling-house  and  left 
a  cdpy  of  process,  or  no  distringas 
will  he  granted.  Brian  v.  Stretion, 
M.  183*.  163 

Where  a  distringas  is  returned  non 
est  inventus  and  nulla  bona,  and 
defendant's  residence  is  a  furnished 
lodging,  attempts  to  execute  the 
warrant  should  he  made,  the  copy 
of  the  distringas  and  warrant  is- 
sued thereon,  should  be  left  at  the 
lodgings,  and  an  affidavit  made 
stating  the  facts,  and  also  that  in- 
quiries have  been  made,  whether 
the  defendant  had  goods  else- 
where. If  none  can  be  discovered, 
the  plaintiff  will  be  suffered  to  en- 
ter an  appearance  for  defendant 
and  proceed  to  judgment  and  exe- 
cution under  2  W.  4.  c.  39*  s.  3. 
Cornith  v.  King,  E.  1833.  575 
It  cannot  be  made  part  of  the 
above  rule,  that  service  of  notice 
of  declaration  at  the  defendant's 
last  known  place  of  residence,  and 
sticking  up  a  declaration  in  the 
office,  be  deemed  good  service. 

S.C. 

EASTER. 

The  Reg.  Gen.  Easter,  £  W.  4. 
(1832),  as  to  the  days  between  the 
Thursday  before  and  the  Wednes- 
day next  after  Easter  day,  is  al- 
tered by  stat.  2  W*  4.  c.39*  a.  11. 
Alston  v.  Undersell,  H.  1833.  427 

EJECTMENT. 

Service  of  a  declaration  in  ejectment 
on  one  of  twojoint  tenants  in  pos- 
session is  sufficient,  if  such  joint 
tenancy  appear  on  the  affidavit  of 
service.  Doe  d.  Gaskctl  v.  Roe, 
M.  1832.  84 

If  a  declaration  in  ejectment  contains 
demises  not  only  stating  the  names 


of  the  lessors  of  the  plaintiff;  but 
also  the  character  in  which  they 
demised,  (e.g.  A.  and  B.  "being 
executors"  demised,) the aJHatM 
of  service  of  the  declaration  need 
only  state  their  names  in  order  to 
obtain  judgment  against  the  casual 
ejector.    Doe  v.  Roe,  E.  18& 

ERROR. 
Non  pros  of  writ  ot  255. 

ESCAPE. 
See  Blomer  v.  HoWs,  tit.  Era***. 

ESTATE. 
See  Recookmaxce. 

EVIDENCE. 
In  an  action  in  1 832,  on abond  dated 
September,  1805,  the  plaintiR  m 
order  to  rebut  the  presumption  ot 
its  payment,  proved  that  a  swn 
equal  in  amount  to  the  interest 
which  would  be  due  on  it,  ay 
been  paid  by  the  obligor  to  N>  '• 
in  1826  or  1827,  after  demand 
made  on  her  behalf  of  interest  due 
on  a  bond.  Next,  in  orderi to  ap- 
ply thai  payment  to  the  bond,  mcy 
offered  in  evidence  an  indorsement 
thereon  signed  by  the  obligee,  and 
stating  that  the  principal  money 
secured  was  not  his  n^',?? 
trust  money  under  a  will,  wntc" 
was  to  be  placed  out  by  bimseu 
and  the  obligor.  The  indorsemeirt 
purported  to  bear  date  on  the  sane 
day  with  the  bond,  and  was  at- 
tested by  one  of  the  witoessesto 
k,  but  was  not  proved  to  hi* £» 
seen  by  or  known  to  tteobhgor. 
Nothing  appeared  to  show  that  u 

was  not t  signed  on  the  day*** 
date,oratapeiWnearty^ 

temporaneous : — HeM,  ttat  «? 
indorsement  was  admissible  m  evi- 
dence for  the  representatiwt  or 
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the  deceased  obligee,  it  having 
been  made  by  him  against  his  in- 
terest at  the  time,  and  he  having 
peculiar  means  of  knowledge  of  the 
fact,  without  any  motive  to  misre- 
present it.  Gkadow  and  others  v. 
Atkin  and  another,  H.  1833.    1869 

Proceedings  had  in  an  insolvent 
court  while  1  G,  4.  c.  119.  was  in 
force,  may  be  proved  by  producing 
certified  copies  under  the  seal  of 
the  court,  proved  to  be  such,  and 
purporting  to  be  signed  by  the 
officer,  that  being  the  mode  pre- 
scribed by  7  G.  4*  c.  57.,  and  with- 
out proving  the  signature  of  the 
officer  as  required  by  1  G.  4*  c. 
119.  Doe  v.  Evans  and  others,  H. 
1833.  339 

In  an  action  on  the  case  for  escape 
from  custody  on  an  attachment  for 
non-payment  of  costs  pursuant  to 
a  decree  inequity,  a  count  alleging 
the  suit  to  have  been  commenced 
and  pending  is  supported  by  proof 
of  the  order  for  the  attachment,  of 
the  certificate  of  the  master's  tax- 
ation, and  of  the  decree  itself. 
Semble,  that  a  decree  in  equity  is 
admissible  in  evidence  without  re- 
citing the  previous  proceedings 
thereinf  or  proving  them,  where 
the  object  of  its  production  is  to 
prove  the  existence  of  the  decree, 
and  not  any  facts  previously  in 
issue  in  the  suit.  Qucere,  if  debt 
lies  for  an  escape  from  custody 
under    an    attachment   for    non* 

Sayment  of  costs,  pursuant  to  a 
ecree  in  equity.  Blower  v.  HoUts, 
H.  1 833.  856 

Where  a  written  instrument  sued  on 
is  attested  by  a  subscribing  wit- 
ness, who  is  dead  or  abroad  out  of 
the  reach  of  the  process  of  the 
court  at  the  time  of  the  trial,  it  is 
requisite  to  give  some  evidence 
that  the  party  who  signed  the  in- 
strument is  the  defendant  sought 
to  be  charged  under  it,  as  well  as 
to  prove  the  handwriting  of  the 


subscribing  witness.     Whiteloeh  v. 
Musgrove,  E.  1833.  541 

Evidence  must  be  given  of  identity 
of  the  obligor  of  a  bond  with  the 
party  sued  thereon,  where  the  sub- 
scribing witness  proves  that  he 
never  saw  the  defendant  before  or 
after  he  saw  him  execute  it.  Lo- 
gan v.  Allder.  64  n. 

Where  a  question  arose  as  to  the 
identity  of  the  plaintiff  with  a  per- 
son who  appeared  in  a  dressing 
gown  in  the  passage  of  the  plain- 
tiff's house  near  the  street  door, 
and  asked  a  party  who  called  to 
make  an  inquiry  from  the  plaintiff 
as  to  the  solvency  of  an  indoraer 
of  a  bill,  "  what  his  business  was:" 
—Held,  first,  that  without  further 
evidence  of  who  the  person  was, 
his  identity  with  the  plaintiff  was 
not  sufficiently  established  to  let 
in  evidence  of  what  he  said  on  that 
occasion ;  and  secondly,  that  it  was 
for  the  judge  and  not  for  the  jury 
to  decide  whether  the  identity  was 
sufficiently  proved  |  for  the  ques- 
tion of  identity  was  preliminary  to 
the  admissibility  or  rejection  by 
him  of  the  declarations  of  the  per- 
son sought  to  be  identified  with 
the  plaintiff.  CorfiM  v.  Parsons, 
T.  1838.  806 

EXCHANGE. 
See  Bill 

EXECUTION. 

Satisfaction  by,  see  459,  et  seq. 

Semble,  that  where  the  cestui  que 
trust  of  a  term  vested  in  a  trustee 
on  trust  to  attend  the  inheritance, 
the  term  may,  by  29  C.  8,  c.  3.  s. 
10.,  be  seised  under  a  fn  fa.  against 
such  cestui  que  trust.  Doe  v. 
Evans  and  others^  H.  1833.     339. 

Charging  in.  See  Teustib,  (Super- 
sedeas*) 

Speedy  execution.  See  Baddeley  v. 
Oliver,  tit.  Courts  of  Rsqobsis. 
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EXECUTORS  AND  ADMINIS- 
TRATORS. 

An  administrator  having  received  as- 
sets of  the  intestate  converted  them 
to  his  own  use,  and  became  bank- 
rupt before  he  had  exhibited  an 
inventory  or  made    his  account, 
pursuant  to  the  bond  given  under 
the  statute  of  distributions,  22  C. 
2.  c.  10.,  and  before  any  decree  to 
pay  or  deliver  the  next  of  kin 
was  obtained.     The  Ecclesiastical 
Court  discharged   him   from   the 
suit  there,  he  having  obtained  his 
certificate  as  a  bankrupt.     Held, 
that  his  tnalfeazance  in  converting 
to  his  own  use  the  intestate's  as- 
sets, so  that  they  were  entirely  lost 
to  his  estate,  was  a  breach  of  the 
clause  of  the  condition  "  well  and 
truly"   to   administer   them,   and 
consequently  that    the   surety  in 
the  administration  bond  was  liable 
for  the  full  amount  of  the  money 
misapplied.    Assuming  that  it  is  a 
defence  to  breaches  assigned  on 
an  administration  bond  for  not  ex- 
hibiting a  perfect  inventory  and 
making  true  and  just  account  at 
or  before  a  particular  day,  that  no 
court  sat  on  that  day,  it  should  be 
pleaded  in  excuse  of  performance, 
and  cannot  be  given  in  evidence 
before  a  jury.     On   the  trial  of 
breaches  suggested  on  the  roll  un- 
der 8  &  9  W.  3.  c.  11.  s.  8.,  no 
breach  of  the  administration  bond 
accrues  -  by  the  administrators  not 
distributing  the  residue  among  the 
next  of  kin  till  after  the  decree  of 
the  Ecclesiastical  Court.     Arch' 
bishop  of  Canterbury  v.  Robertson, 
E.  1833.  390 

An  administrator  having  arrested  a 
debtor  to  the  intestate,  for  money 
of  the  intestate  had  and  received 
to  the  defendant's  use,  obtained  a 
verdict  and  charged  him  in  execu- 
tion ;  the  defendant  obtained  a  rule 
for  a  new  trial,  and  petitioned  the 


insolvent  court  for  his  discharge ; 
under  these  circumstances  the 
debtor  requested  to  be  discharged 
on  payment  of  a  sum  considerably 
less  than  that  recovered  in  the 
action,  and  less  than  the  costs; 
the  administrator  eventually  con- 
sented to  the  terms  and  the  debtor 
was  liberated.  A  creditor  of  the 
intestate  sued  the  administrator : — 
Held,  that  the  administrator  was 
not  personally  liable,  as  for  assets, 
for  any  part  of  the  sum  given  in 
the  verdict  against  the  defendant, 
and  was  not  guilty  of  devastavit  in 
permitting  his  liberation.  Penning- 
ton and  wife  v.  Healey,  H.  1833. 
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EXTENT. 

See  Libel. 

A  crown  debtor  had  issued  an  extent 
in  aid  against  his  debtor,  who  was 
afterwards  discharged  under  an  in- 
solvent act.  The  crown  debtor 
subsequently  satisfied  the  crown 
its  debt,  and  sued  out  a  scire  facias 
against  the  insolvent  on  the  extent 
in  aid.  Held,  that  as  no  debt  to 
the  crown  existed  he  could  not 
pursue  his  proceedings  on  the  ex- 
tent in  aid.  Rex  in  aid  of  HoiSs 
v.  Bingham,  T.  1833.  933 

FIXTURES. 

In  1797  premises  in  Lancashire,  de- 
scribed as  M  land,  a  dwelling-boose, 
machine-house,  and  other  buildings 
and  erections,1'  were  conveyed  in 
fee  to  one  of  several  partners.  The 
conveyance  stated  them  to  be  then 
in  the  possession  of  that  partner 
and  another  of  his  then  partners. 
Machinery  and  utensils  were  after- 
wards placed  thereon  by  the  firm, 
for  the  purpose  of  carrying  on 
the  business  of  calico  printers. 
The  machinery  and  utensils  were 
firmly  fixed  to  the  freehold*  yet  in 
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such  a  manner  that  they  might  he 
easily  removed  without  material 
injury  to  themselves  or  the  build- 
ings. In  that  part  of  the  country 
similar  articles  so  fixed  are  com- 
monly bought,  sold,  and  removed, 
without  treating  them  as  fixtures. 
In  taking  stock  yearly  between 
1804  and  1825,  the  buildings  and 
land  were  valued  and  classed  se- 
parately from  the  machinery  and 
fixtures,  but  the  whole  was  always 
dealt  with  and  considered  as  part- 
nership property.  Trappcsv.  Harter 
and  another,  T.  1833.  603 

In  1828  two  of  the  partners,  (then 
seised  in  fee  of  the  freehold  land 
and  buildings  under  a  convey- 
ance not  mentioning  machinery 
or  fixtures)  mortgaged  them  for  a 
term ;  "  and  also  the  steam-engine, 
mill  geering,  heavy  geer,  mill- 
wright work,  fixed  machinery,  and 
other  matters  and  things  standing 
and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  pre- 
mises, which  in  any  manner  con- 
stitute fixtures  and  appendages  to 
the  freehold  of  the  same,  or  any 
part  thereof.  They  remained  in 
possession  and  carried  on  the 
works  till  1829,  when  they  com- 
pounded with  their  creditors,  and 
afterwards,  till  they  became  bank- 
rupts. In  April,  1831,  their  as- 
signees sold  and  removed  the  ma- 
chinery and  utensils,  except  two 
steam  engines  with  the  first  motion 
and  main  shafts  attached  to  them, 
and  two  water  wheels,  which  sup- 
plied power  to  the  rest.  S.  C, 

Held,  first,  That  the  machinery  and 
utensils  so  removed  having  been 
affixed  to  the  inheritance  for  the 
purposes  of  trade  only,  in  •  a 
place  where,  as  such,  they  would 
have  commonly  been  removed,  and 
being  in  fact  removable  without 
injury  to  the  freehold,  were  not  to 
be  taken  as  part  of  the  inheritance, 
but  as  personal  estate  only  which 
vol.  Hi. 


passed  to  the  assignees  of  the  bank- 
rupts.   S.  C. 

Secondly,  That  the  mortgage  deed 
was  only  intended  to  pass  that  part 
of  the  machinery  which  from  the 
circumstances  of  its  erection  ne- 
cessarily became  part  of  the  free- 
hold.   S.  C. 

Where  the  lessee  of  a  house  for  years, 
being  also  possessed  of  the  fixtures 
therein  by  separate  purchase,  mort- 
gaged his  term  with  the  fixtures, 
ana  afterwards  became  bankrupt : — 
Held,  that  his  assignee,  who  re- 
moved and  converted  them,  was 
liable  in  trover  by  the  mortgagee 
to  pay  the  value  of  them  while 
fixed  on  the  demised  premises. 
BoydeUv.MlMichaeltT.lSS4.  974 

A  short  time  before  the  expiration  of 
a  lease  of  a  house,  the  landlord 
agreed  with  the  tenant  to  purchase 
his  fixtures  at  a  valuation.  The 
lease  expired  and  the  tenant  having 
quitted  possession  of  the  premises 
without  severing  the  fixtures  sent 
the  key  to  the  landlord.  The 
broker  appointed  by  the  latter 
afterwards  appraised  the  fixtures 
at  more  than  10/.  and  signed  the 
valuation : — Held,  that  the  plaintiff 
having  at  the  defendant's  request 
waived  his  right  to  remove  the 
fixtures,  the  matter  bargained  for 
was  not  an  interest  in  land  within 
29  Car.  2.  c.  3.  s.  4.9  and  that  the 
amount  ascertained  by  the  broker 
might  be  recovered  on  indebitatus 
assumpsit  for  fixtures  and  effects 
bargained  and  sold,  without  proving 
a  note,  &c.  in  writing.  Hallen  v. 
Runder,  T.  1834.  959 

SembU,  that  such  note,  &c.  in  writing 
was  not  required  under  s.  17,  re- 
specting the  sale  of  "  goods "  of 
10/.  value  or  upwards.     S.  C. 

In  trespass  one  count  was  for  taking 
away  "  goods,  chattels,  and  effects," 
and  another  for  tearing  away  and 
severing  !' fixtures  and  effects.1* 
The  pleas  were  the  general  issue 
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and  two  special  pleas  to  tbe  first 
count,  stating  the  tenancy  of  the 
plaintiff  to  one  of  the  defendants 
at  a  certain  rent,  which  being  in 

.  arrear  they  distrained  the  "  goods 
and  chattels"  in  that  count  men- 
tioned. Replication.  Similiter  to 
first  plea,  and  non-tenuit  to  the 
other  two.  The  jury  found  the 
tenancy  pleaded  thirdly  to  exist : 
Held,  that  on  the  issue  taken  in  the 
replication  the  trespasses  laid  in 
the  first  count  were  after  verdict 
covered  by  that  special  plea,  though 
some  of  the  articles  taken  were 
fixtures.  Trvigg  v.  Potts  and  others, 
T.  1834.  969 

Semble,  the  plaintiff  might  have  de- 
murred to  the  special  pleas.    S.  C, 

Held,  that  the  plaintiff  was  entitled 
to  recover  for  the  damage  done  to 
his  house  by  severing  his  fixtures 
from  it*  S»  C. 

FRAUDULENT  REMOVAL,  170. 

GAME. 

Trespass  against  two  for  assaulting 

?laintiff  and  tearing  his  clothes, 
'he  fourth  plea  stated,  that  before 
the  committing  those  trespasses, 
plaintiff  was  found  by  defendant 
on  the  land  of  W,  S.  in  search  of 
game,  without  the  licence  and 
against  the  will  of  W.  S.,  and  that 

Elaintiff  had  in  his  possession  a 
are  which  appeared  to  have  been 
recently  killed.  Whereupon  one 
defendant,  as  servant  of  and  by 
command  of  W.  &,  demanded  the 
hare,  which  plaintiff  refused  to 
deliver,  and  had  in  his  possession. 
That  afterwards  and  jvst  before 
committing  the  trespass,  the  said 
defendant  demanded  the  hare  from 
the  plaintiff,  and  because  he  re- 
fused to  deliver  it  and  kept  it  in 
his  possession,  both  defendants,  as 
such  servants,  and  by  such  com- 
mand, in  order  to  take  the  same 


for  the  use  of  W.  8.,  seised  the 
plaintiff  and  took  it  from  him,  ac- 
cording to  the  form  of  the  statute 
(viz.  1  &  «  W.  4.  c.  32.  a.  36.) 
The  fifth  plea  stated,  that  Just  be- 
fore the  trespasses,  the  plaintiff 
had  in  his  possession  a  dead  hare 
belonging  to  IV.  S.  without  his 
leave  or  licence;  wherefore  de- 
fendants did,  as  his  servants,  and 
by  his  command,  demand  the  same 
from  the  plaintiff,  which  he  refused 
to  deliver  and  detained ;  where- 
upon the  defendants,  as  such  ser- 
vants, &c,  seized  the  plaintifffoon- 
eluding  as  in  the  former  plea). 

The  replication  to  the  fourth  plea 
stated,  that  at  the  several  times  of 
the  demands  of  the  defendant  and 
refusal  by  tbe  plaintiff,  the  plaintiff 
was  lawfully  on  the  highway.  A 
similar  replication  to  the  demand 
and  refusal  in  the  fifth  plea. 

On  demurrer  to  die  replications  it 
was  held,  that  the  fourth  plea  was 
bad,  for  not  sufficiently  showing 
when  the  second  demand  was  made, 
or  that  it  was  made  on  the  land  of 
W.  S. ;  and  that  the  fifth  plea  was 
also  bad,  for  not  stating  that  die 
defendants  gently  laid  their  hands 
on  the  plaintiff  in  order  to  take 
the  game,  and  that  because  he  re- 
sisted, they  necessarily  committed 
the  trespasses  complained  of,  doing 
as  little  damage,  and  using  as  little 
violence  to  the  plaintiff  as  they 
could  on  that  occasion.  Wisdom 
v.  Hodson  and  another,  T.  1833. 
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GAMING. 

A  game  at  cricket  for  the  warn  or 
value  of  10/.  or  upwards,  is  illegal 
within  the  second  section  of  stat. 
9  Ann.  c.  14;  therefore  an  action 
for  money  had  and  received  lies 
against  a  stakeholder  to  recover  a 
stake  of  that  value  deposited  with 
him  after  notice  not  to  pay  it  over. 
Hodson  v.  Terru%  T.  1833.       929 
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So  though  the  game  was  not  finished 
In  one  day.    S.  C. 

GUARANTEE. 

The  following  guarantee,  "  I  agree  to 
be  answerable  for  the  payment  of 
501.  for  L.  In  case  L.  doea  not  pay 
for  the  gin,  &c.  he  receives  from 
.  you,  I  will  pay  you  the  amount,"  is 
not  a  continuing  guarantie.  Ni- 
cholson and  other*  v.  Paget,  M. 
1832.  164 

HABEAS  CORPUS. 

See  Prisoner. 

HIGHWAYS. 

A  surveyor  of  highways  sued  for  an 
act  done  in  pursuance  of  IS  G.  3. 
c.  78.  s.  81. »  not  entitled  to  treble 
costs  upon  a  verdict  found  for  him. 
Ward  v.  Batman,  M.  1832.    221 

HUNDRED. 

A  writ  and  other  proceedings  against 
the  inhabitants  of  the  "hundred  of 
S.n  were  amended  by  inserting 
44  borough"  instead,  where  the  time 
for  commencing  a  fresh  action 
against  them  for  felonious  injury 
to  property  by  rioters  under  7  or  8 
O.  4.  c.  3.  had  expired.  H or  ton 
v.  Inhabitant  of  Stamford,  T.  1833. 
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IDENTITY. 
See  Evidsvci. 

INCLOSURE. 
See  Way. 

INDEMNITY. 
Set  Limitation*— Stamp. 

INITIALS. 

See  Afc&Bst. 
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INFANT. 

An  infant  suing  by  prochein  amy  was 
nonsuited,  and  had  judgment 
against  him  for  costs.  He  sued 
out  a  writ  of  error,  but  took  no 
step  thereon.  After  the  return 
day  of  that  writ  he  was  taken  in 
execution  for  the  costs :  Held,  that 
he  could  not  be  discharged  on  mo* 
tion,  and  that  the  writ  of  error  was 
spent,  though  not  nonprossed. 
Dow  v.  Clark,  T.  1833.  866 

INQUIRY. 

Since  Reg.  Gen.  Hil.  1832,  No.  101. 

A  charge  for  a  good  jury  on  an  in- 
quiry is  allowed. 

If  a  defendant  nonprosses  his  own 
writ  of  error,  it  must  be  on  pay- 
ment of  costs.  Wilkinson  v.  Mahn. 
H.  1833.  255 

INQUIRY,  WRIT  OP.     * 

A  writ  of  inquiry  having  been  exe- 
cuted, and  defendant  having  been 
taken  in  execution  in  vacation 
under  1  W.  4.  c.  7.  s.  1.,  the 
plaintiff's  attorney  should  file  the 
inquisition  and  subsequent  pro- 
ceedings, or  suffer  them  to  be 
copied,  in  order  to  give  the  de- 
fendant an  opportunity  of  inspect- 
ing them  in  order  to  see  if  any 
ground  exists  for  arresting  the 
judgment  under  s.  4.  Townsend 
v.  Burn,  M.  1830.  104 

INSOLVENT. 

See  Practice  (Supersedeas). 

The  defendant  and  a  surety  had 
signed  a  promissory  note  before 
the  defendant  was  discharged  under 
7  G.  4.  c. 57.  (insolvent act;)  after 
which,  to  prevent  an  action  against 
the  surety,  the  defendant  joined 
him  in  a  new  note  to  the  plaintiff 
for  the  amount  of  the  old  one,  with 
interest :    Held,   that   that   note 
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could  not  be  recovered  on  against 
the  insolvent,  for  it  was  a  new  con- 
tract or  security  for  the  payment 
of  the  same  debt  as  to  which  he 
was  entitled  to  be  discharged,  and 
that  the  additional  consideration  of 
forbearance  to  the  surety  did  not 
affect  the  case.  Evans  v,  Williams, 
•  M.  1882.  S26 

Smble,  that  1  (7.4.  c.  119.  s.  7.,  is 
directory  only  in  respect  to  the 
proceedings  before  selling  die  in- 
solvent's estate.  Doe  v.  Evans 
and  others,  H.  1833.  359 

INSTALMENTS. 
See  Bills  and  Notes. 

INTEREST. 

By  agreement  in  writing  preliminary 
to  an  intended  mortgage  the  plain- 
tiff undertook  to  advance  the  de- 
fendant a  sum  on  the  mortgage  of 
certain  named  premises;  the  de- 
fendant was  to  deliver  a  complete 
abstract  of  title  to  the  plaintiff's 
solicitor  within  a  week  after  the 
date  of  the  agreement,  and  to  pro- 
duce the  title  deeds  necessary  to 
verify  the  abstract,  and  deduce  a 
marketable  title  within  a  month 
from  such  delivery.  If  the  de- 
fendant did  not  do  so  at  either 
period,  the  plaintiff  was  to  have 
the  option  of  considering  the  agree- 
ment void.  It  was  then  agreed 
that  the  defendant  should  forth- 
with pay  the  plaintiff  all  costs  and 
charges  incurred  by  him  in  investi- 

S iting  the  title  to  the  premises, 
bstracts  were  delivered ;  but  they 
disclosed  no  title  to  some,  and  a 

.  defective  title  to  other  parts  of  the 
premises.  The  time  for  completing 

.  the  title  expired  on  the  24th  Sept. 
1831,  but  the  negotiations  went  on 
till  the  14th  May,  1832  ;  the  de- 
fendant had  repeated  notice  be- 
tween those  dates  that  the  plain- 


tiff's money  was  lying  idle,  but  he 
tried  to  amend  his  tide  till  the 
latter  day,  when  it  remained  de- 
fective, and  the  bargain  was  broken 
off.  Held,  that  the  original  con- 
tract remained  in  force,  and  that 
its  terms  were  not  sufficiently  com- 
prehensive to  enable  the  plaintiff 
to  recover  interest,  or  more  than 
the  costs  of  investigating  the  de- 
fendant's title.  Sweetkmd  v.  Smith, 
E.  1833.  491 

INTEREST  IN  LAND. 
See  Earl  Fabmmt h  v.  Thomas.       264 

INTEREST  OF  MONEY. 
See  Brigstock  v.  Smith.  445 

INTERPLEADER. 
See  Shebjjp. 

IRREGULARITY. 
See  Practice  (Irregularity). 

ISSUE  FROM  CHANCERY,  75. 

JUDGE'S  ORDER,  375. 

See  Practice  (Judge  at  Chambers). 

A  judge's  order  is  a  nullity  if  ob- 
tained from  his  clerk  by  misre- 
presenting his  decision.  Woosmsm 
v.  Pryce,  H.  1835.  575 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Issue  was  joined  in  a  town  cause  in 
the  term,  and  notice  of  trial  was 
given  for  a  sitting  in  it,  but  coun- 
termanded. It  is  premature  to 
move  in  the  same  term  for  judg- 
ment as  in  case  of  nonsuit,  on  affi- 
davit that  the  plaintiff  had  given 
notice  of  trial,  and  neglected  to 
proceed  to  trial.  [See  Reg.  Gen, 
Easter,  5  G.  4.  Vol.  i.  App.  xii.] 
Isaacs  v.  Goodman^  E.  1855.    559 
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When  after  general  issue  and  plene 
administravit  pleaded,  defendant 
moved  for  judgment  as  in  case  of 
nonsuit,  the  court  discharged  the 
rule  on  a  peremptory  undertaking 
to  try  the  first  issue  only,  allowing 
the  plaintiff  to  take  judgment 
auando  acciderint  on  the  second. 
Lucas  v.  Jcnner,  E.  1833.         564 

LACHES. 

See  Bills  and  Notes. 

LANDLORD  AND  TENANT. 

See  Rent  {Increased) — Lease. 

Declaration  stated  in  four  counts  that 
plaintiff  was  possessed  of  a  farm, 
on  which  were  certain  crops  then 
growing,  and  on  which  the  plaintiff 
had  bestowed  certain  work  and 
labour,  and  used  certain  materials 
in  making  the  same  ready  for  til- 
lage, and  of  which  work  and  labour 
plaintiff  at  the  time  of  making  the 
promise  in  the  declaration  had  not 
derived  the  benefit ;  that  in  con- 
sideration that  the  plaintiff  would 
let  the  farm  to  the  defendant  for 
fourteen  years,  the  defendant  un- 
dertook to  take  the  said  crops  and 
pay  for  them,  and  for  the  said 
work,  labour,  and  materials,  ac- 
cording to  a  .valuation  made  by 
certain  persons;  averment,  that 
plaintiff  let  the  farm  accordingly, 
and  left  the  said  crops  so  growing 
and  being  thereon;  that  the  de- 
fendant took  possession  of  the  form 
and  crops,  and  had  the  benefit  of 
the  work  and  materials,  and  took 
the  crops  to  his  own  use ;  that  the 
valuation  was  made  at  147/. ;  that 
defendant  was  requested  but  did 
not  pay.  Plea,  that  the  crops  and 
the'benefit  of  the  work,  ore.  were 
not  accepted,  or  reserved  out  of 
the  agreement  to  let,  and  that  no 
agreement  in  writing  in  respect  of 
the  causes  of  action  in  the  above 


counts  mentioned,  or  any  memo- 
randum or  note  thereof,  wherein 
the  said  premises  of  the  said  de- 
fendant in  those  counts  were  stated 
or  shown,  was  in  writing,  signed 
by  defendant  or  any  other  person 
thereunto  by  him  lawfully  autho- 
rized. Held,  on  demurrer,  that  by 
the  contract  the  defendant  was  to 
have  had  the  land  as  well  as  the 
crops  then  growing  on  it,  and  aa 
the  labour  and  materials  were  so 
incorporated  with  the  land  as  to  be 
inseparable  from  it,  the  rights  to 
the  crops  and  the  benefit  of  the 
work  and  labour  were  both  of  them 
an  interest  in  land  within  the  sta- 
tute of  frauds,  29  Car.  £.  c.  3.  s.  4. 

Another  count  stated  a  promise  to 
manage  the  land  in  a  good  and 
husband-like  manner,  and,  accord- 
ing to  the  custom  of  the  country : 
the  breach  was,  that  he  did  not 
manage,  &c.  (in  the  words  of  the 
promise),  but,  on  the  contrary, 
managed  it  in  a  bad  and  unhusband- 
like  manner,  contrary  to  the  cus- 
tom of  the  county  where  the  said 
farm  was.  Semble,  on  special  de- 
murrer, that  the  breach  was  suffi- 
ciently assigned,  but  amendment, 
by  inserting  the  particular  facts, 
was  recommended. 

Indebitatus  assumpsit  count,  for  crops 
bargained  and  sold,  and  under  and 
by  virtue  of  such  bargain  and  sale 
accented,  taken,  had,  received,  and 
cut  aown  by  the  defendant.  Plea: 
that  the  crops  at  the  time  of  the 
bargain  and  sale  were  growing  on 
and  affixed  to  certain  lands  be- 
longing to  and  in  possession  of 
plaintiff;  and  that  while  they  were 
so  growing  and  affixed,  and  just 
before  the  aaid  bargain  and  sale, 
there  was  a  treaty  on  foot  between 
plaintiff  and  defendant,  by  which  it 
was  proposed  that  plaintiff  should 
let  the  said  lands  to  defendant  for 
fourteen  years,  and  the  defendant 
should  take  the  lands   for  that 
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tern,  and  therewith  should  take 
the  said  crops ;  that  plaintiff  and 
defendant  assented  to  the  treaty, 
and  in  order  to  carry  its  terms  into 
execution  the  supposed  hargain  and 
sale  was  verbally  contracted  be- 
tween them,  but  that  there  waa  no 
agreement  in  writing,  or  any  memo- 
randum or  note  thereof.  Held, 
(on  general  demurrer  to  the  plea,) 
that  the  crops  at  the  time  of  the 
bargain  and  sale  were  an  interest 
in  the  land,  and  within  the  statute 
of  frauds*  30  that  though  the  de- 
fendant had  had  the  benefit  of 
them  he  waa  not  obliged  to  pay  for 
them  on  the  terms  of  that  bargain 
and  sale,  but  on  a  "quantum 
meruit"  only. 

Indebitatus  assumpsit  count,  for  work 
and  labour  done,  and  materials 
used  by  plaintiff  in  and  about 
preparing  for  tillage  certain  lands 
afterwards  let  by  plaintiff  to  de- 
fendant at  his  request.  Plea  in 
substance  like  the  last,  the  same 
orirt  held  "  a  fortiori." 

Indebitatus  assumpsit  count,  on  an 
account  stated.  Plea,  that  before 
the  taking  of  die  account  there 
waa  a  verbal  agreement  for  the 
sale  of  crops  growing  on  the  plain- 
tiff's land,  and  for  work,  labour, 
and  materials  done  and  used  in 
preparing  the  land  for  tillage ;  that 
there  was  a  treaty  for  the  plaintiff's 
letting  and  the  defendant's  taking 
she  Undfor  fourteen  years,  to  which 
the  defendant  assented;  that  the 
money  so  to  be  paid  for  the  crops, 
&c*  was  that  concerning  which  die 
account  was  stated,  and  that  there 
was  no  agreement  in  writing,  or 
any  note  thereof. 

Replication:  That  before  the  account 
was  stated  the  defendant  had  mown 
the  crops,  and  taken  them  to  his 
own  use,  and  had  had  and  received 
the  amount  of  the  work  and  labour 
and  materials* 

Rejoinder  1  Traversing  the  cutting  of 


the  crops  and  receipt  of  the  amount 
of  work  and  labour,  &c.  before  the 
stating  the  account. 

General  demurrer:  Held,  that  the 
contract  in  the  pleadings  was  within 
*9  Car.  t.  c.  S,  and  not  being  in 
writing  could  not  be  recovered 
upon. 

Where  there  are  cross  demurrers  to 
the  declaration  and  to  the  pleas, 
the  defendant's  counsel  begins  and 
has  the  reply.  7a  re  Earl  Fabmmtk 
v.  Thames,  M.  183*.  26 

Plaintiff  agreed  to  take  from  defend- 
ant a  farm  for  fourteen  yean,  and 
to  pay  him  951.  for  tiflagee  and 
improvements  already  done  on  it ; 
by  the  same  agreement  the  plaintiff 
waa  to  receive  upon  quitting,  from 
the  succeeding  tenant,  the  value, 
according  to  evaluation  to  be  then 
made,  of  the  tillages,  &c  done  by 
him,  end  which  he  should  leeve  on 
the  farm;  the  plaintiff  did  not,  fey 
the  951.,  but  entered  and  did  til- 
lages, &c. ;  in  three  months  after 
entry  he  said  he  would  qnk,  end 
defendant  said  he  might.  No 
hargain  waa  then  made  abewt  the 
tillage,  &c  the  plaintiff  had  done. 
Held,  that  the  cirenmstsame  under 
winch  he  quitted  were  not  audi  as 
would  entitle  him  to  recover  the 
value  of  them  under  die  agree- 
ment. Whfaokcr  v.  Barter,  M. 
1832.  135 

The  plaintiff  was  tenant  to  the  de- 
fendant from  year  to  year,  the 
defendant  then,  by  agreement  in 
writing,  signed  by  both  the  plaintiff 
and  defendant,  lets  die  form  to  the 
plaintiff  on  new  terma  therein 
stated,  the  rent  to  be  fixed  by 
valuation  of  two  arbitratora,  and 
sureties  for  its  payment  tone  fosmd 
by  plaintiff;  the  arbitrators  never 
fixed  the  amount  of  rent*  no  sure- 
ties were  ever  given,  nor  waa  rent 
ever  paid  after  making  the  agree 
meat.  Held,  that  though  the  in- 
strument contained  words  of  pre- 
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sent  demise,  k  did  aot  operate  as  a 
lease,  but  only  as  a  negotiation  for 
a  lease,  which  did  not  determine 
the  former  tenancy.  John  v.  Jen- 
kins, M.  1832.  170 

A  plea  in  bar  to  an  avowry  stated 
that  only  16/.  was  due  for  rent,  and 
then  pleaded  a  tender  of  that  sum ; 
the  proof  was  that  only  15/.  16*. 
was  tendered.  Held,  a  fatal  va- 
riance, though  only  the  latter  sum 
was  proved  to  be  due  for  rent.  £.C. 

8embU,  the  jury  may  decide  on  the 
question  of  fraud  or  not  in  a  re- 
moval of  goods  off  demised  pre- 
mises, though  it  be  admitted  that 
it  took  place  in  order  to  avoid  a 
distress.    8.  C. 

By  agreement  dated  in  1827,  W. 
and  H.  took  premises  from  the 
plaintiff  for  three  years,  with  power 
lo  claim  an  extension  of  the  term 
to  seven  years ;  they  occupied  in 
partnership  till  July,  1828,  when  it 
was  dissolved,  and  W,  retired  into 
the  country.  However,  in  January, 
1829,  he,  in  compliance  with  plain- 
tiff's desire,  joined  H.  in  a  notice 
to  the  plaintiff  to  extend  the  term 
according  to  the  agreement.  In 
Jan.  1829,  H.  took  S.  into  partner- 
ship, and  continued  to  occupy  till 
Sept.  1881.  In  Feb.  1829,  the 
plaintiff  authorized  his  attorney  by 
letter  to  draw  a  lease  to  H.  and  S. 
and  gave  the  letter  to  H.  who  never 
delivered  it,  nor  was  such  a  lease 
executed.  The  plaintiff's  receipts 
for  rent  purported  to  be  from  H. 
and  W,  while  m  partnership  from 
H.  when  W.  had  retired,  and  from 
H.  and  S.  after  S.  was  taken  into 
partnership.  Graham  v.  Whkhelo, 
M.  1882.  201 

Held,  the  original  tenancy  of  H.  and 
W.  was  not  surrendered  by  act  or 
operation  of  law  under  29  Car.  2. 
e.  2.  and  consequently  W.  remained 
liable  for  the  rent.    S.  C. 

Qparc,  if  after  nolle  prosequi  entered 
quoad  one  defendant,    who   has 


pleaded  bankruptcy,  he  is  a  witness 
for  the  other  to  resist  a  prior  claim 
against  both.     S.  C. 

One  of  the  covenants  in  an  expired 
lease  was,  that  the  tenant  on  Quit- 
ting the  farm  "  should  not  sell  or 
take  away  any  of  the  manure  in 
the  fold,  but  should  leave  it  to  be 
expended  on  the  land  by  the  land- 
lord or  his  succeeding  tenant." 

The  custom  of  the  country  was  si 
milar,  with  this  addition,  that  by 
it  an  outgoing  tenant  was  entitled 
to  be  paid  for  the  manure  left : — 
Held,  that  as  by  the  lease  an  ex- 
press stipulation  on  the  subject 
was  made,  the  custom  was  ex- 
cluded, and  an  outgoing  tenant, 
who  held  under  the  terms  of  the 
lease,  was  not  entitled  to  recover 
for  the  manure.  Roberts  v.  Barker, 
T.  1883.  945 


LEAHK. 

See  Landlord  and  Tenant. 

Where  a  lessee,  who  has  covenanted 
to  pay  rent,  assigned  his  term  by 
indenture  indorsed  on  his  lease, 
"subject  to  the  payment  of  the 
rent  and  the  performance  of  the 
covenants  and  agreements  reserved 
and  contained  in  the  lease."  Held, 
that  he  could  not  recover  in  cove- 
nant against  his  assignee,  for  rent 
which  became  due  after  assignment 
over  by  the  latter;  though  the 
lessee  had  been  called  on  to  pay  the 
same  to  the  lessor,  under  the  cove- 
nant in  the  lease.  Wohtridge  v. 
Steward  (in  error),  T.  1833.    637 


LEGACY  DUTY. 

By  a  marriage-settlement  20,000/. 
was  vested  in  trustees  on  trust,  to 
pay  the  interest  to  the  father  of 
the  wife  for  his  life,  after  his  death 
to  the  husband  for  life,  with  re* 
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mainder  to  the  wife  for  her  life, 
with  a  power  of  appointment  among 
her  children,  if  any ;  and  in  default 
of  issue,  then  on  such  trusts,  and 
subject  to  such  direction  and  ap- 
pointment, as  she  should  make  by 
will  in  case  she  died  in  her  hus- 
band's lifetime,  or  by  deed  or  will 
in  case  she  should  survive  her  hus- 
band ;  and  in  default  of  such  ap- 
pointment by  her,  in  trust  for  her 
next  of  kin.  The  wife  died  in  the 
lifetime  of  her  husband,  having  by 
her  will  appointed  the  above  sum 
to  certain  described  persons.  Held, 
that  legacy  duty  was  payable  in 
respect  of  it.  In  re  Cholmonddey, 
deceased,  M.  1832.  10 

The  surviving  executor  of  an  execu- 
trix  of  an  executor  of  P.,   the 
original  testator,  who  died  in  1812, 
was  called  on  in  1833,  under  42 
G.  3.  c.  99.  s.  2.  to  show  cause 
why  he  should   not   account  for 
legacy  duty  due  from  the  estate  of 
P.    The  surviving  executor  swore 
that  he  had  never  had  in  his  hands 
assets  of  P.,  the  original  testator, 
or  of  his  own  testatrix,  and  that 
he  knew  nothing  of  her  estate, 
never  having  acted  as  her  executor, 
except  in  proving  her  will  and 
signing    necessary  papers.      The 
court  refused  to  make  the  rule 
absolute,  according  to  the  discre- 
tion vested  in  them  by  the  above 
act  to  do  so,  if  it  appeared  to  them 
to  be  proper  and  necessary  for 
better  enforcing  payment  of  legacy 
duty.     In  re  Ptgott  deceased,  T. 
1833.  859 

The  decision  in  Jackson  and  others  v. 
Forbes  and  others,  ante,  Vol.  II. 
354,  that  no  legacy  duty  was  pay- 
able on  the  residue  of  an  Indian 
estate  realized  in  India  under  In- 
dian probate,  and  sent  to  this  coun- 
try by  the  executors  before  final 
distribution  by  them,  affirmed  in 
Dom.  Proc.  Attorney  General  v. 
Jackson,  Forbes,  and  others,       982 


LIBEL. 

See  Slander. 

A  plaintiff, .  who  recovers  damagei 
for  a  libel  against  the  editor  of 
a  newspaper,  cannot  have  an  ex- 
tent against  him  and  his  sure- 
ties on  their  recognizances  or 
bonds,  pursuant  to  60  G.  3.  c  9. 
and  11  G.  4.  and  \WA.  c.  73. 
s.  3.  without  satisfying  the  court, 
by  facts  detailed  in  the  affidavit, 
that  the  plaintiff  has  not  been  able 
to  procure  satisfaction  by  wnt  ol 
execution  against  the  defendants 
goods.  Pcnncll  v.  Thump*  !• 
1833.  t      *f 

Plaintiff  had  superintended  the  wnrto 
of  a  railway  company  as  enginp, 
but  was    discontinued  by  than. 
The  situation  of  civU  engineer  to 
another  undertaking  having  »* 
sequently  become  vacant,  the  pwa- 
tiff  became  a  candidate.    i«y 
fendant    having    written  to  * 
(Laing )  introducing  Bus*  »  » 
candidate,  A.9  after  the  even  of 
the  election  was  known,  wrote  w 
the  defendant,  telling  toy *** 
had  been  elected.    Ttoj*£ 
then  wrote  a  letter  to  A.  ^m 
matter   in  disparage**01  *  7 
plaintiff  while  engineer ■  lothejj 
way.  Defendant  and  ;*  *^, 
shareholders  in  the  radway,^ 
defendant    managed   A. «  * 
relative  to  it.  >^^ 
been  shown,  occasioned  tne  w~ 
the  plaintiff's  election  on  a  *■£ 
quent  vacancy  in  the  office  o 
engineer  to  the  other  ww^JS 
Held,  that  as  the  letter  co^m 
the  libel  was  written  tyj* 
fendant  after  the  first  election 
ended,  and  before  the  aeeooo 
contemplated,  without  h»  *2 
been  called  on  to  give  an  c^% 
about  the  plaintiff  it  '"n^ 
privileged  communication.      ^ 
v.  Blanshardt  T.  1833.  .^ 

If  a  count  on  a  libel  state  an  *T 
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tion  on  the  plaintiff  of  "  mismanage- 
ment or  ignorance/'  and  the  proof 
is  "ignorance  or  inattention,  it  is 
a  fatal  variance.    S.  C. 

Where  a  declaration  stated  the  de- 
fendant to  have  published  a  libel 
concerning  the  plaintiff  in  the  form 
of  a  letter  containing  "  the  false, 
&c.  matter  following,"  and  owing 
to  the  letter  having  been  burnt, 
secondary  evidence  of  its  contents 
was  given  by  means  of  the  oral 
testimony  of  two  witnesses,  each 
of  whose  statements  differed  from 
that  made  by  the  other,  and  also 
from  that  laid  in  the  record :  Held, 
that  as  ho  matter  in  print  or  writing 
was  produced  in  evidence,  the 
judge  at  nisi  prius  had,  under 
9  G.  4.  c.  15.  no  power  to  amend 
the  declaration.    S.  C. 

Quatre,  whether  amendment  could 
have  been  made  by  a  copy  produced 
in  such  case  as  secondary  evidence. 

S.C. 

[See  now  $  &  4  W.  4.  c.  42.  s.  S3.] 

LIEN. 

A  person  to  whom  ahorse  is  delivered 
to  be  stabled,  taken  care  of,  fed, 
and  kept,  has  no  lien  on  him  for  the 
expense  incurred  in  so  doing.  Jud- 
son  v.Etheridge,  T.  1833.       954 

LIMITATIONS,  (STATUTES 

OF.) 

The  operation  of  the  statutes  of  limi- 
tations will  not  be  barred  by  a 
written  acknowledgment  of  a  pre- 
existing debt,  unless  a  fresh  pro- 
mise to  pay  it  can  be  inferred  from 
the  terms  used: — Held,  that  a  letter 
from  a  defendant  denying  his  lia- 
bility to  pay  the  plaintiff  s  claim, 
and  containing  no  acknowledgment 
of  its  validity,  though  pointing  out 
a  time  for  communicating  person- 
ally with  the  plaintiff  about  it,  did 
not  take  a  case  out  of  the  statute. 


and  that  a  nonsuit  was  right.  Brig- 
stock  v.  Smith,  E.  1833.  445 

SembU,  part  payment  will  not  bar  the 
statute,  where  the  debt  to  which  it 
is  applied  consists  of  several  items. 

S.  C. 

In  order  to  take  a  case  out  of  the 
statute  of  limitations,  it  is  not  he- 
cessary  that  the  acknowledgment 
or  promise  required  by  9  G.  4. 
c.  14.  8.  1.  to  be  in  writing  signed 
by  the  party  chargeable  thereby, 
should  also  state  the  amount  of 
the  debt,  and  extrinsic  evidence  is 
admissible  to  prove  such  debt. 
Leckmere,  barU  and  others,  v.  Flet- 
cher. E.  1833.  450 

Lechmere  sued  Fulljames  and  Fletcher 
in  a  joint  action  for  money  lent. 
The  defendants  pleaded  separately ; 
Fulljames  the  general  issue  only, 
and  Fletcher  the  general  issue  and 
the  statute  of  limitations.  The 
plaintiff  had  a  verdict  and  judg- 
ment against  Fulljames,  but  not 
against  Fletcher  on  either  issue. 
After  six  years  had  elapsed  from 
the  original  transaction,  but  pre- 
vious to  the  bringing  the  last- 
mentioned  action,  Fletcher  had,  in 
a  letter  to  the  defendants,  declared 
his  readiness  to  pay  them  his  pro- 
portion of  the  debt  to  them  from 
Fulljames  and  himself.  Upon  the 
new  promise  contained  in  this  letter 
a  special  action  of  assumpsit  was 
brought  by  Lechmere  against  Flet- 
cher for  that  proportion.  At  the 
trial  the  judgment  against  FuU- 
james  was  proved,  but  it  did  not 
appear  that  execution  had  issued 
against  him : — Held,  that  neither 
that  judgment  against  Fulljames, 
nor  the  former  verdict  for  Fletcher, 
barred  Lechmere  from  recovering 
against  Fletcher  on  his  subsequent 
separate  promise  to  pay  his  pro- 
portion of  the  debt  originally  due 
from  himself  and  Fulljames,  to  the 
extent  not  of  nominal  damages 
only,  but  of  the  whole  prdpor- 
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tion  proved  to  be  such  by  extrin- 
sic evidence;  lor  evidence  which 
could  not  have  been  adduced  in 
the  former  action  night  have 
bean  given  in  the  latter;  t.  g. 
Fulljames  might  then  have  proved 
that  the  defendant  Fletcher  had 
been  a  joint  contractor  with  him 
to  Lee/mere,  whereas  Lechmere 
could  not  have  so  proved  a  joint 
debt  in  his  first  action  against 
them  both9  or  could  he  have 
used  Fletcher**  written  acknow- 
ledgment as  to  a  moiety,  to  take 
the  joint  debt  out  of  the  statute 
of  limitations.    S.  C. 

Payment  of  money  into  court  admits 
the  contract  as  pleaded,  and  da- 
mages thereon  to  the  extent  of  the 
sum  paid  in;  but  where  it  was 
made  on  a  special  count  aueging  a 
new  promise  to  pay  the  defend- 
ant's proportion  of  a  joint  debt, 
so  as  to  take  a  case  out  of  the  sta- 
tute of  limitations : — Held,  that  it 
did  not  admit  the  amount  of  that 
proportion,  it  being  laid  under  a 

-   videlicet*    S.  C. 

The  master  of  a  ship  was  dispatched 
by  the  owners  from  England  to 
Miramiehi,  with  orders  to  buy 
timber  and  draw  on  them  for  the 
amount.  He  went  there  accord- 
ingly, bought  timber,  drew  a  bill 
there  on  them  for  the  amount,  in 
favour  of  the  seller  or  his  order, 
and  delivered  the  cargo  to  the 
owners  in  Liverpool,  before  the 
bill,  which  was  drawn  at  60  days' 
sight,  was  presented  to  them  there 
for  acceptance,  and  before  60  days 
from  its  date  bad  elapsed.  The 
bill,  bearing  several  indorsements, 
was  duly  presented  to  the  defend- 
ants for  acceptance,  and  was  pro- 
tested for  non-acceptance.  The 
plaintiff  was  known  to  be  at  Liver- 
pool for  several  months  after  the 
refusal  to  accept,  before  be  went 
to  India.  On  his  again  going  to 
Mbmmki    he  was    arrested   as 
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drawer  of  the  bill,  at  the  awk  of 
an  mdorser,  and  paid  it  in  order 
to  hie  liberation.    He  then  awed 
the  defendants  in  a  special  action 
of  assumpsit,  for  not  paying  the 
bill,  for  not  accepting  it,  and  for 
not  indemnifying  him  against  all 
loss,  ©re.  sustained  by  him  from 
die  drawing  it.    He  did  net  prove 
at  the  trial  that  he  had  received 
any  notice  whatever  of  the  dis- 
honour:-— Held,   that   under  the 
circumstances  existing  between  the 
parties  to  the  action,  such  notice 
was  not  an  essential  part  of  the 
plaintiff's  case,  and  also  that  the 
law  would  imply  a  promise  by  the 
defendants,  not  to  accept  or  pay 
the  bill,  but  to  indemnify  the  plain- 
tiff against  the  consequences  of  his 
drawing  it ;  consequently,  that  the 
statute  of  limitations  did  not  apply, 
though  no  danmification  occurred 
till  more  than  six  years  after  the 
promise  to  indemnify.     Huntley  r. 
Sanderson  and  Wilkinson,  E.  18SS. 

469 

LOCAL  ACT. 
See  Coxstibu. 

LODGINGS. 

See  DisTRjxoAft. 

MAEBIAGE  SETTLEMENT. 

Real  property  was  conveyed  by  mar- 
riage settlement  to  the  trustees  to 
the  use  of  husband  for  life,  sent 
after  his  decease  to  the  use  and 
intent  that  his  wife,  if  surviving, 
should  receive  a  weekly  sum  out 
of  the  rents,  and  subject  thereto 
that  the  trustees  should  thereafter 
stand  possessed  of  the  residue  of 
them,  to  the  use  of  aUandevery  the 
child  and  children  of  the  settlor's 
former  wife  (naming  them)  and 
their  issue  lawfully  begotten  and 
to  he  begotten, '  equally  to  be 
divided    between    and    amoswnt 
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them,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  his,  her, 
or  their  respective  issues.  Held, 
that  the  children  of  the  first  mar- 
riage took  for  life,  subject  to  the 
widow's  allowance,  and  that  grand- 
children born  after  the  settlement, 
whether  before  or  after  the  death 
of  the  settlor,  their  grandfather, 
took  no  estate*  Wheeler  v.  Duke 
and  other*,  M.  1832.  61 

MARRIED  WOMAN. 

A  married  woman  will  be  discharged 
from  arrest  upon  filing  common 
bail,  or  the  bail  bond  will  be  de- 
livered up  to  be  cancelled  if  her 
coverture  is  not  disputed  and  she 
has  used  no  deceit  before  or  at  the 
time  of  obtaining  the  credit ;  nor 
will  her  subsequently  giving  a  bill 
of  exchange  to  the  plaintiff  m  part 
payment  vary  the  rule.  Freame  v. 
Mitford,  M.  1832.  189 

MASTER  AND  SERVANT. 

See  Trespass. 

One  of  two  joint-tenants  of  a  house 
where  the  partnership  business  is 
carried  on*  may  authorise  a  ser- 
vant of  the  partnership  to  remain 
on  the  premises,  though  the  other 
has  given  him  notice  to  leave  the 
service,  Dmaldse*  v.  William,  H. 
1833,  371 

MORAL  OBLIGATION. 

See  Payntcr  v.  Williams,  tit.  Poo*. 

NEW  TRIAL, 

If  a  plaintiff  has  a  right  to  a  new 
trial  on  the  ground  of  excessive 
damages,  it  will  he  granted  gene- 
rally and  wkhont  being  limited  to 
that  question  only.  Makony  v. 
From,  H.  1835.  264 

After  a  verdict  for  201*  a  now  trial 
ia  only  granted  whose  it  can  be 


granted  without  costs,  e.  g.  for  mis- 
direction, &c.  and  not  where  it 
could  only  be  granted  on  payment 
of  costs,  e.  g.  for  a  verdict  against 
evidence.  Bryan  v.  PhilHps%  M. 
183*.  181 

NOTICE  OF  ACTION. 
See  Constable. 

NOTICE  OP  TRIAL. 

See  Practice. 

OFFICE  AND  OFFICER. 
See  Paymaster. 

OUTLAW. 

An  outlaw  died  abroad  before  a  trea- 
sury warrant  and  attorney-general's 
consent  were  granted,  in  order  to 
authorize  the  sheriff  to  pay  over 
money  in  his  hands  to  the  plain- 
tiffin  the  action  under  a  capias  ut- 
lagatum : — Held,  that  that  warrant 
and  consent  granted  in  ignorance 
of  the  defendant's  previous  death, 
did  not  vest  the  money  in  the 
plaintiff,  and  the  court,  on  motion 
of  the  defendant's  executors,  stayed 
payment  over  to  the  plaintiff  by 
the  sheriff  till  their  plea  of  defend- 
ant's death  should  be  traversed  and 
the  facts  tried.  Rex  at  the  suit  of 
Nightingale  v.  Buchanan%  M.  1832. 

229 

PARTNERS. 

« 

See  Landlord  avd  Tenant- 
Master  and  Servant. 

PARTNERSHIP. 

See  Appropriation  of  Patxuxs* 

PAYMASTER. 

By  the  statute  48  G.  3.  e.  1.  s.  10., 
the  six  coatnissioaers  of  the  troa- 
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Bury  shall  and  may,  from  time  to 
time,  by  writing  under  their  hands, 
constitute  and  appoint  such  person 
or  persons  as  they  shall  think  fit, 
to  be  the  paymaster  or  paymasters 
of  the  exchequer  bills ;  and  by  s.  12, 
such  paymasters  are  to  have  and 
receive  such  salaries  and  allowances 
as  the  commissioners  for  the  time 
being  shall  direct  to  be  allowed 
them;  but  there  is  no  express 
enactment  that  the  commissioners 
might  remove  such  paymasters  at 
pleasure : — Held,  that  the  office  of 
paymaster  of  exchequer  bills  is  an 
office  during  pleasure  only,  and  not 
for  life  or  during  good  behaviour. 
Semble,  that  the  appointment  of  a 
new  paymaster,  reciting  in  the  in- 
strument of  his  appointment  that  a 
former  one  had  resigned,  is  a  re- 
vocation of  his  appointment,  whe- 
ther he  has  in  fact  resigned  or  not ; 
particularly  if  the  former  paymaster 
sue  for  the  emoluments  of  his  of- 
fice, as  having  been  received  to  bis 
use  by  his  successor ;  and  eemMe, 
that  such  revocation  maj  take 
place,  though  no  power  of  revoca- 
tion is  reserved  in  the  first  appoint- 
ment, and  no  revocation  is  stated 
in  the  second.  Smyth  v.  Latham, 
(in  Error,)  E.  1833.  509 

The  fact  of  the  former  paymaster's 
resignation  need  not  be  proved  by 
the  new  one  in  an  action  against 
him  by  his  predecessor  for  fees  re- 
ceived to  his  use,  though  stated  in 
the  successor's  appointment  to  the 
office,  produced  at  the  trial.   «S.  C. 

PAYMENT. 

See  Appropriation. 

Rebutting  presumption  of.  See  EVI- 
DENCE. 

Payment  in  part.    See  Brigstocke  v. 

Smithy  445. 
Of  money  into  court.    See  Lechmere 

v.  Fletcher,  450. 
In  satisfaction  of  execution,  459,  et 

-acq. 
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PERFORMANCE. 
Pleading  in  excuse  of. 

PLEADING. 
See  Libel— Slaxdk. 
Where  a  defendant  agreed  to  p«y  & 

Elaintiff  the  sum  of  25/.  in  foil  f« 
is  share  of  the  costs  of  a  lew  » 
the  defendant,  to  be  procured  fe 
him  by  the  plaintiff,  and  to  be  pa- 
pered by  his  solicitor,  and  of  « 
agreement  for  so  procuring  it: 
Held,  that  the  dedaration  w» 
sustainable  without  any  $&** 
that  costs  had  been  incurred,  or  <rf 
their  amount,  or  that  noocelua 
been  given  thereof  to  the  defe* 
ant-   Tomsend  v.  Bum,  M.  1*£ 

If  a  plea  pleaded  as  in  answer  *4j 

any  good  part,  tne  P"?"," 
have     judgment    on   *■•**• 
Crump  v.  Ad**,,  E.  18*^ 

In  trespass  for  assault, »  lta*jj 
that  7.E.  and  S.  *.««£«« 

&c.:Wth*drfe«d«*»* 

vants  of  J.  E.  and  *.«i*V 
their  comiMiid,requ*rifc£««« 
p.rt.whkAterefi-edJJJJ 
defendants,  as  ^."^fa, 

because  plaintra  ww  «»-~  ^ 
pistols,  and  assaulted  theft"* 
to  protect  themselves  «JV 
laiAold  of  and  a  htt^J 
plaintiff :— Held,  that  a  ge*» 
plication  "demjum"*  g* g. 
the  command  of  /•  *•  .  „ 
may  be  involved  m  *•  ■£» 

raised  without  any  «Pfe"l;f  igjj. 
PigoU  v.Kemp  <**<**"*>*•  Jf5 

Trespass  for  MS***  jKI 
in  the  county  of  *•*•*'«„-  of 
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possession  of  a  dwelling-house, 
with  an  averment  "  which  are  the 
said  supposed  trespasses,  and 
whereof  the  said  plaintiff  hath 
complained  against  the  said  de- 
fendants ;"  and  concluded  with  a 
traverse  "  without  this  the  plaintiff 
was  guilty  elsewhere  than  in  the 
said  dwelling-house :" — Held,  that 
the  quae  sunt  eadem  included  in 
the  traverse  the  place  laid  in  the 
declaration,  and  that  the  plea  was 
therefore  had  on  special  demurrer 
for  surplusage  in  adding  a  special 
traverse.  fiembrow  v.  Bailey  and 
others,  M.  1832.  152 

The  plaintiff's  declaration  described 
him  as  Earl  of  Stirling  ;  the  defend- 
ant pleaded  in  abatement  that  the 
plaintiff  was  not  nor  is  Earl  of  S.  A 
replication  that  he  was  and  still  is 
Earl  of  5.,  concluding  to  the 
country,  was  held  bad  on  demurrer 
for  default  of  shewing  how  he 
claimed  that  dignity,  so  as  to  de- 
cide the  mode  of  trial.  Semble, 
that  the  dignity  thus  claimed  must 
be  taken  to  be  English,  the  Chris- 
tian and  surname  of  the  party  not 
being  stated,  as  must  be  done  in 
cases  of  dignities  not  English. 
Stirling,  Earl  of,  v.  Clayton,  M. 

*  1832.  154 

Where  in  an  action  on  a  promise  to 
pay  the  debt  of  another,  the  plea 
is  that  no  note  in  writing  was  signed 
by  defendant  or  any  person,  ore. 
Semble,  the  plaintiff  cannot  take 
issue,  but  must  set  out  the  agree- 
ment in  his  replication.  Lowe  v. 
Eldred,  M.  1832.  234 

Issues  tendered  in  pleading  must  not 
be  alleged  arguraentatively,  but  in 
terms  on  which  a  direct  issue  can 
be  taken ;  thus  where  in  debt  on  a 
bail  bond,  the  plea  stated  that  no 
proper  affidavit  of  debt  was  filed 
in  the  original  action,  it  was  held 
bad  on  demurrer.  Hume  and  others 
vf  Lkersidge  and  others,  H.  1833. 

257 


|  Since  2  W.  4.  c'39,  (Uniformity  of 
Process  Act),  no  declaration  in  the 
Exchequer  should  state  any  debt 
to  the  king  in  its  commencement, 
or  contain  the  old  quo  minus  clause 
at  the  end.    Hurst  v.  Pitt,  H.  1 833. 

264 
An  avowry  stated  that  the  plaintiff 
was  an  inhabitant  of  a  parish,  and 
rateable  to  the  relief  of  the  poor 
in  respect  of  his  occupation  of  a 
tenement  situate  in  the  place  in 
which,  &c. :  that  a  rate  for  the  re- 
lief of  the  poor  of  the  said  parish 
was  duly  made  and  published,  in 
which  the  plaintiff  was  in  respect 
of  such  occupation  duly  rated  in 
the  sum  of  7/. :  that  he  had  notice 
of  the  rate,  and  was  required  to 
pay,  but  refused:  that  he  was 
duly  summoned  to  a  petty  session 
to  shew  cause  whyv  he  refused : 
that  he  appeared  and  shewed  no 
cause ;  whereupon  a  warrant  was 
duly  made  under  the  hands  of  two 
justices  of  the  peace,  directed  to  one 
of  the  defendants,  requiring  him  to 
make  distress  of   the    plaintiff's 

goods :  that  the  warrant  was  de- 
vered  to  the  defendant,  under 
which  he,  as  collector,  justified 
taking  the  goods  as  a  distress,  and 
prayed  judgment  and  a  return. 
Plea  in  bar  de  injuria  sua  propria 
absque  tali  causa. 

Special  demurrer,  assigning  for  cause 
that  the  plea  offered  to  put  in  issue 
several  distinct  matters,  and  was 
pleaded  as  if  the  avowry  consisted 
merely  in  excuse  of  the  taking  and 
detaining,  and  not  a  justification 
and  claim  of  right: — Held,  that 
the  plea  in  bar  was  good.  Bardons 
and  others  v.  Selby,  E.  1833.     430 

Where  several  acts  of  assault  and  im- 
prisonment are  alleged  in  separate 
counts,  the  circumstances  relied  on 
as  justifying  them  must  be  directed 
to  each  different  occasion  on  which 
the  defendant  is  charged  with  a 
trespass ;  and  it  is  not  sufficient  to 
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confess  m  each  plea  the  several 
acta  of  trespass  laid  in  every 
count,  if  the  defendant  only  seeks 
to  avoid  them  by  stating  one  cause 
for  the  whole,  even  though  that 
cause  be  continuing,  and  the  pleas 
do  not  state  the  trespasses  in  the 
first  and  other  counts  to  be  the 
same  and  not  other  or  different. 
M'Cnrdy  v.  DriscoU  ami  others,  E. 
1*3*. 

Defendant  having  charged  plaintiff 
with  felony,  the  plaintiff  was  taken 
up  for  it  under  a  justice's  warrant. 
At  a  hearing  before  the  justice,  the 
plaintiff  was  let  go  on  his  promise 
to  re-appear  in  a  week;  upon 
which  tne  defendant  said  be  nad 
another  charge  of  forgery  against 
him  |  the  plaintiff  was  stopped  by 
an  officer  and  again  put  to  the  bar, 
but  dismissed  on  a  similar  pro- 
mise:—Held,  that  plaintiff's  re- 
medy against  the  defendant  was  in 
case  and  not  in  trespass*  Barber 
v.KolkmM,  H.  1833.  *to 

Ooods  were  sold  for  ready  money, 
and  packed  up  at  the  seller's  house 
in  boxes  furnished  by  the  pur- 
chaser, who  saw  the  packing  and 
requested  the  seller  to  keep  them 
for  him  till  he  could  call,  pay  for, 
and  take  them  away :— Held,  that 
on  a  count  for  goods  sold  and  de- 
livered, plaintiff  was  rightly  non- 
suited. Boulter  v.  Ar*ott,H.US3. 

*67 

Laying  under  a  videlicet.  460 

Sdect  of  not  pleading  afresh  after 
amendment  of  declaration  and  leave 
to  defendant  to  plead  de  novo. 
Fmgg  v.  Bortley,  T.  1833.  905 
for' land  bargained  and  sold, 

963 
See  BoydeU  v.  Jf  Michael,  $74. 
escribing  quarter  sessions  in  plead- 
ing.   Slack  v.  WUkm,  M.  183*. 

US 


POOR  RATE. 
Avowry  of  distress  for. 


430 


POWER. 

A  power  of  appointment  was  given 
by  will  to  be  by  M.  S.  duly  exe- 
cuted and  published  under  her 
hand  and  seal,  in  the  presence  of 
and  attested  by  three  or  more  cre- 
dible witnesses.  M.  S.  signed, 
sealed,  and  delivered  as  and  for 
her  last  will,  an  instrument  ending 
and  attested  thus :  "  In  witness 
whereof  I  have  set  my  hand  and 
seal  hereto  this  5th  day  of  August, 
A.  D.  1801,  in  the  presence  of  the 
underwritten  Mary  Swift"  (L.  S.) 
Opposite  this  "  Signed,  sealed,  and 
delivered,  this  5tb  day  of  August, 
1801,  as  the  last  will  and  testament 
of  the  said  testatrix  M.  S.f  who  in 
her  presence  and  in  the  presence 
of  each  other,  have  put  our  names 
as  witnesses  thereof:  //.  F.9  /.  6., 
JLfV':— Held,  that  the  power 
was  well  executed  and  the  will 
Valid.  Ward  and  others  v.  Swift 
and  other*,  M.  1832.  122 

A  pauper  settled  in  (J.,  resided  for 
some  time  in  the  neighbouring  pa- 
rish of  St*  F.,  being  relieved  there 
by  0.  The  relief  was  discontinued 
on  the  ground  of  his  not  being  re- 
sident in  Cf.  The  pauper  after- 
wards was  taken  ill  with  consump- 
tion. After  the  plaintiff,  a  medical 
man,  had  attenaed  him  eight  or 
nine  weeks,  he  sent  a  letter  by  the 
pauper's  wife  to  the  overseers  of 
&.  After  reading  it,  one  of  them 
said  that  the  plaintiff  had  been  at- 
tending the  pauper  some  time  be- 
fore then.  They  thereupon  re- 
newed their  former  weekly  allow* 
ance  for  maintenance,  and  con- 
tinued it  until  the  pauper's  death, 
but  neither  prohibited  the  plaintiff 
to  attend  the  pauper  or  furnished 
him  with  other  medical  assistance : 
Held,  that  they  were  liable  to  Day 
so  much  of  the  plaintiff's  bill 
for  medicines  &c.  as  was  incurred 
after  the  letter  was  received.  Payn- 
ter  v.  WiUiam  and  another,  T.  1833. 

894 
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PRACTICE. 

(Affidavits.) 

Maybe  used  in  shewing  cause,  though 

sworn  after  the  time  named  in  the 

rule  for  shewing  cause.    Hicks  v. 

Marreco,  M.  1852.  216 

(Security  for  costs.) 
If  assignees  of  a  bankrupt  go  on  with 
an  action  brought  by  him  before  he 
became  bankrupt,  they  must  find 
security  for  the  costs  incurred,  as 
well  before  as  after  the  fiat*  When 
the  action  was  brought  in  Easter 
term,  and  a  fiat  was  issued  against 
the  plaintiff  on  2d  Nov.,  and  before 
the  next  Easter  term  the  assignee 
gave  notice  of  trial  for  the  sittings 
after  Easter  term,  the  motion  for 
security  for  costs  was  allowed  late 
in  that  term.  Mason  v.  Polhill,  E. 
1853.  595 

(Notice  of  trial) 

Short  notice  of  trial  in  country  causes 
means  four  days  peremptorily, 
whatever  may  be  the  state  of  the 
pleadings.  Laxoson  v.  Robinson,  £. 
1858.  490 

(Notice  of  continuance  of  trial.) 

Two  days  notice  of  continuance  of 
trial  to  another  sittings  must  be 
given,  exclusive  of  a  Sunday, 
Wardk  v.  AckUmd,  T.  1 855.    819 

(Judge  at  cltambers.) 

Semble,  that  a  judge  sitting  at  cham- 
bers has  no  power  out  of  term  to 
quash  a  demurrer,  even  if  it  ap- 
pear to  be  sham,  and  pleaded  for 
the  purpose  of  delay.  Foster  and 
others  v.  Burton,  H.  1888.       888 

Though  a  judge  at  chambers  cannot 
set  aside  a  judgment  for  irregu- 
larity, he  may  on  summons  order 
a  stay  of  proceedings  till  the  4th 
day  of  the  next  term  inclusive,  to 
afford  opportunity  for  a  motion. 
See  Rutty  v.  Auber,  E.  1 688.    59 1 

(Notice  of  filing  declaration.) 
Where  a  declaration  de  bene  esse  is 


filed,  if  an  appearance  is  entered 
before  notice  given  of  the  filing 
the  declaration,  the  declaration  and 
subsequent  proceedings  will  be  set 
aside.    tVeddltv.BraxUrtM<lB32. 

*37 
(Rule  to  plead.) 

Writ,  declaration,  and  rule  to  plead, 
all  occurred  in  the  same  vacation. 
In  the  next  term  judgment  watf 
signed:— Held  good,  and  that  it 
was  not  requisite  to  give  a  new 
rule  to  plead  in  the  term.  Mould 
v.  Murphy,  E.  1888.  588 

Declaration  of  Easter  term,  rule  to 
plead  of  same  term.  Judgment 
was  signed  in  Trinity  terms- 
Held  good,  without  fresh  rule  to 
plead  of  that  term.  Pryerv.Snrith, 
T.  1853.  820 

(Entitling  rule*) 

The  served  copy  of  a  rule  must  be 
entitled  in  the  cause,  and  the  ap- 
pearance of  the  party  served  by 
counsel  does  not  cure  the  omis- 
sion. In  re  Wood  v.  Cntchfida\ 
M.  1889.  *55 

(Discharge  for  debt  under  20/.) 

In  order  to  have  a  rule  absolute  in 
the  first  instance  to  discharge  a  de- 
fendant who  has  been  in  custody 
twelve  months  for  a  debt  under 
20/.  pursuant  to  48  O.  3.  e.  125., 
notice  of  the  motion  must  be  given ; 
and  as  by  the  act  it  must  be  made 
in  term  time,  the  rule  must  be 
drawn  up  to  show  cause  in  term, 
and  not  at  chambers  in  vacation. 
Jones  v.  Fitzaddams,T.  1853.   904 

(Imparlance.) 

Since  Reg.  Gen.  Trm.  I  W.  4,  where 
a  writ  is  returnable  and  the  ap- 
pearance entered  of  one  term,  but 
the  declaration  is  of  a  subsequent 
term,  the  defendant  is  entitled  to 
an  imparlances  and  an  execution 
bad  before  the  time  of  such  im- 
parlance has  expired,  was  set  aside. 
WhaUey  v.  Barnct,  M.  1 832.     239 
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A  defendant  who  has  not  appeared  is 
not  entitled  to  an  imparlance ;  in  the 
Exchequer  the  plaintiff  has  four 
terms  in  which*  to  enter  a  common 
appearance  for  defendant  under 
12  G.  1.  c.  29.  s.  1.  Cook  v. 
Allen,  H.  1833.  378 

{Irregularity.) 

Service  or  knowledge  of  copy  of  pro- 
cess itself  must  be  denied  in  order 
to  set  aside  proceedings  for  ir- 
regularity and  want  of  service  of 
process.  Cohen  v.  Watson,  M. 
1832.  238 

The  court  set  aside  a  writ  of  sum- 
mons in  assumpsit  for  irregularity 
for  not  strictly  pursuing  the  form 
laid  down  in  2  W.  4.  c.  39,  Sched. 
Form  No.  1.  In  re  King  v.  Skef- 
Jngton,  H.  1833.  318 

A  notice  of  declaration  is  irregular  if 
it  would  include  a  different  form 
of  action  from  that  in  the  writ. 
S.C. 

A  rule  for  setting  aside  the  service 
of  a  writ  for  irregularity  was  dis- 
charged on  its  being  shown  for 
cause  that  the  irregularity  occurred 
in  the  writ  itself.  Hosier  v.  Jar- 
nurine,  H.  1833.  381 

Since  the  Uniformity  of  Process  Act, 
2  W.  4.  c.  39.,  the  writ  is  the  com- 
mencement of  the  suit,  and  not 
merely  process  to  bring  a  party 
into  court.  Therefore  a  declara- 
tion in  a  form  of  action,  not  war- 
ranted by  the  writ,  will  be  set  aside 
as  irregular.  The  plaintiff  may  de- 
clare afresh  if  his  cause  of  action 
will  admit  of  declaring  in  the  form 
warranted  by  the  writ.  Thompson 
v.  Dicas,  T.  1833.  873 

And  see  Alston  v.  UndershUl,  427. 

Since  2  W.  4.c.  39.  8.  11.,  if  process 
is  irregularly  served  early  in  a  va- 
cation, the  defendant  should  apply 
to  a  judge  at  chambers,  and  not 
wait  till  the  four  first  days  of  term. 
Cox,  assignee  of  Sheriff  of  Middle- 
sex, v.  Tuliotf,  E.  1833. 


An  appearance  was  entered  for  the 
defendant  in  due  time  on  10th  Ja- 
nuary, but  not  being  found  in  the 
appearance  book  on  search  by  the 
plaintiff's  attorney,  he  entered  a 
common   appearance   for  him  en 
the  21st,  proceeded  to  file  his  de- 
claration, and  save  notice  of  that 
step  to  the  defendant  on  the  26th. 
He  signed  judgment  on  4th  Feb. 
and  levied  execution  thereon  on 
the  19th.    The  defendant's  attor- 
ney then  said  that  he  had  entered 
an  appearance  for  the  defendant : 
Held,  that  though   that  entry  of 
appearance  made  the  demand  of 
plea  necessary,  yet  as  the  plaintiff's 
attorney  was  suffered  to  remain  in 
ignorance  of  it,  after  he  committed 
the  first  irregularity  consequent  on 
that  ignorance,  via.  in  giving  no- 
tice of  declaration  filed  on  the  26th 
January,  the  judgment  must  stand. 
Rutty  v.  Auber,  E.  1833.  591 

(Supersedeas.) 

A  prisoner  in  execution,  who  has  be- 
come supersedable  on  the  ground 
of  not  having  been  charged  in  ex- 
ecution during  two  terms,  is  en- 
titled to  his  discharge,  notwith- 
standing he  is  afterwards  charged 
in  execution  on  the  same  judgment 
before  the  motion  for  a  superse- 
deas.    Hewitt  v.  Melton,  £.  1853. 

503 
(Supersedeas  charging  tn  exeemtknu) 

The  rule  charging  a  defendant  in  ex- 
ecution need  not  be  lodged  at  the 
prison  the  same  day  the  defendant 
is  charged  in  execution.  In  re 
Blandy  and  others  v.  Webb,  M. 
1832. 


(Insolvent  debtor — Supersedeas.) 

A  prisoner  who  petitioned  the  insol- 
vent court  for  his  discharge,  but 
did  not  follow  the  directions  of 
7  G.  4.  c.  51.,  by  filing  his  sche- 
dule within  fourteen  days  after,  or 
by  giving  notice  to  his  creditors  of 
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having  filed  his  petition,  will  not, 
however,  be  discharged  as  super- 
sedable  for  want  of  a  declaration 
before  the  end  of  the  second  terra, 
for  the  petition  is  still  valid  for  the 
purpose  of  adjudication  intended 
by  sect.  15.  Molyneux  and  others 
s    v.  Browne,  a  prisoner,  T.  1833. 

817 

(Term's  notice.) 

If  after  a  rule  for  a  new  trial  has 
been  made  absolute,  the  party  suc- 
ceeding on  that  rule  suffers  more 
than  four  terms  to  elapse  without 
taking  the  case  down  to  trial,  a 
term's  notice  of  motion  is  necessary 
to  discharge  the  rule,  as  either 
party  may  try  by  proviso.  An 
order  to  change  an  attorney  is  not 
a  proceeding  in  a  cause  dispensing 
with  a  term  s  notice  of  proceeding. 
In  re  Deacon  v.  Fuller,  H.  1833. 

382 

(Arguing  demurrer.) 

Where  a  general  demurrer  was  de- 
livered for  delay  just  before  the 
end  of  term,  the  court  granted  a 
concilium  on  the  last  day  of  term, 
and  gave  judgment  for  the  plaintiff 
at  the  rising  of  the  court,  refusing 
to  let  defendant  in  to  plead.  Wil- 
son v.  Tucker,  T.  1833.  938 

Where  there  are  cross  demurrers. 
Forbes  v.  King.  385 

PRICE. 

Ingredient    in  construing  equivocal 
• .  contract    See  907. 

PRISONER. 

A  prisoner  in  the  criminal  custody  of 
Hie  marshal  of  the  K.  B.  may  be 
brought  up  by  habeas  corpus  under 
2  W.  4.  c.  39.  8.  8,  in  order  to 
detain  and  charge  him  with  a  de- 
claration. Ess  v.  Smith  and  an- 
other,  H.  1883.  363 

VOL.  III. 


PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PURCHASER. 

Technical  and  popular  sense  of.  Doe 
d.  Meyrick  v.  Meyrick.  916 

QVM  SUNT  EADEM. 
See  Pleading. 

RATIHABITIO  MANDATO 
JEQUIPARATUR,  894. 

RECOGNIZANCES  FOR- 
FEITED. 

Requisites  for  moving  for  relief 
against.  Rex  v.  Houlden  and 
Clough,  E.  1833. 

Indictments  for  assault  had  been  tra- 
versed on  recognizances  by  defend- 
ant and  two  sureties  to  appear, 
enter,  and  try  the  traverses  at  the 
next  sessions  ;  the  traverser  gave 
the  prosecutor  no  notice  of  trial 
before  the  next  sessions,  but  moved 
there  to  respite  the  recognizances 
to  the  next  session ;  which  applica- 
tion was  refused,  and  they  were 
ordered  to  be  estreated.  Warrants 
of  execution  issued  under  3  G.  4. 
c.  46.  s.  6.,  against  the  defendant 
and  his  sureties,  on  motion  to 
bring  the  recognizances,  estreats, 
and  warrants  into  the  Court  of  Ex- 
chequer:— Held,  that  the  court 
had  no  jurisdiction  over  estreats 
not  returned  into  it,  and  that  the 
quarter  sessions  only  hadjurisdic- 
tion  to  relieve.  Rex  v.  Thompson, 
M.  1B32.  53 

REGULjE  GENERALES. 

Michaelmas  Term,  3  W.  4.  1832.  1 
Hilary  Term,  3  W.  4.  1833.  241 
Trinity  Term,  3  W.  4.  1833.        985 

(Construction  of.    See  Practice.) 
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RENT. 

The  plaintiff  granted  to  the  defend- 
ant a  lease,  which,  after  stipulating 
that  not  more  than  one-third  of 
the  land  should  be  in  cropping  in 
any  one  year,  reserved  a  yearly 
rent  of  501^  and  also  a  further 
yearly  rent  of  5L  for  every  acre 
ploughed  up  or  continued  in  tillage 
contrary  to  the  lease*  A  declara- 
tion in  covenant  alleged  that  de- 
fendant in  one  particular  year 
cropped  more  than  one-third  of 
the  land  demised;  and  sought  to 
recover  half  a  year's  additional 
rent : — Pleas,  first,  that  the  plain- 
tiff^ with  a  full  knowledge  of  the 
breaches  and  of  all  the  matters 
alleged  in  the  declaration  relating 
thereto,  accepted  from  the  defend- 
ant 25L  as  and  for  all  the  rent  due 
up  to  a  certain  day  named,  without 
demanding  payment  of  such  pe- 
nalty or  additional  rent,  and  there- 
by waived  his  right  to  receive  or 
recover  the  same.  Secondly,  that 
the  plaintiff,  with  full  knowledge 
of  the  breaches,  &c,  waived  all 
claim  or  right  on  his  part  to  receive 
any  such  penalty,  &c. : — Held, 
that  the  pleas,  whether  considered 
as  pleas  of  tender  or  of  accord 
and  satisfaction9  were  bad  in  ge- 
neral demurrer ;  and  that  the 
righkof  the  plaintiff  to  recover  the 
additional  rent  by  way  of  stipu- 
lated damages  was  not  waived  or 
discharged  by  any  matter  stated 
therein*  Denton  v.  Richmond,  T. 
183d.  630 

REPLEVIN,  187,  170,  480. 
See  Pleading — Sheriff. 

SALE  ok  RETURN.  j 

SaeAutBtt. 

SCIRE  FACIAS. 
The  court  will  not  allow' the  plaintiff 


to  sign  judgment  m  scire  facias 
pursuant  to  Beg.  Gen.  HiL  %  W. 
4.  No.  81,  on  two  returns  of  nihil 
to  two  writs  of  scire  facias,  where 
it  does  not  appear  that  attempts 
have  been  made  to  give  the  de- 
fendant notice.  Sabine  v.  Field, 
H.  1833.  3S8 

Against  Bail. 
See  Bail. 

SECURITY  FOR  COSTS. 

See  Practice. 

SHERIFF. 

See  Bail. 

Where  a  sheriff  had  taken  goods  in 
execution,  and  on  an  adverse  claim 
being  made  to  them  obtained  a 
rule  under  1  &  £  W.  4.  c.  58.  a.  6. 
to  which  the  claimant  did  not  ap- 
pear, the  court  barred  the  claim 
and  ordered  him  to  pay  die  execu- 
tion creditor  his  costs  of  shewing 
cause  against  the  rule,  unless  cause 
was  shewn  in  six  days  from  ser- 
vice of  such  order.  Perkins  v. 
Benton,  M.  1882.  51 

A  sheriff  may  take  one  pledge  in 
replevin  for  distraining  cattle  da- 
mage feasant.  A  count  stating 
that  the  sheriff  instead  of  taking 
a  bond  from  the  plaintiff  in  re- 
plevin and  two  sufficient  sureties, 
took  a  bond  from  the  plaintiff  in 
replevin  and  one  surety,  who  was 
alleged  to  be  insufficient,  is  bad  in 
not  alleging  that  the  piasaUaT  in 
replevin  was  insufficient.  Hndcer 
v.Girden,  M.  183*.  107 

A  declaration  against  a  sheriff  for 
**  tailing  insufficient  pledges  in  re- 
-  'pfevtn,  should  shew  that  a  writ 
of  "retorno  habendo"  had  been 
issued  aqd  "elongata"  returned 
thereon.  A  count  against  a  sheriff 
for  not  restoring  the  goods  is  had, 
for  his  duty,  under  sue  13  JBL 1. 
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West.  See.  c.  £.,  is  only  to  take 
pledges  to  that  effect.     S.  C. 

In  order  to  exonerate  a  sheriff  from 
returning  a  fi.  fa.  on  the  ground 
that  the  defendant  is  a  privileged 
servant  of  a  foreign  minister,  un- 
der 7  Ann.  c.  12.  s.  5.,  his  acts  of 
attendance  on  and  actual  "bond 
fide"  service  of  the  ambassador 
must  he  clearly  shewn.  Qu&re, 
what  goods  of  a  person  actually 
privileged  would  be  protected  from 
execution.  Fisher  and  others  v. 
Begrez,  M.  1852.  184 

Semble,  that  a  chorister  bond  fide 
hired  and  paid  by  an  ambassador 
to  assist  in  the  Roman  Catholic 
ritual  in  his  chapel  for  himself  and 
suite,  and  attending  there  to  do 
that  service,  is  within  7  Ann.  c. 
12.    S.C. 

If  the  sheriff  has  paid  over  the  pro- 
duce of  an  execution  to  a  judgment 
creditor,  he  is  too  late  to  move  for 
relief  under  1  &  2  W.  4.  c.  58.  s. 
6.    Ckalon  v.  Anderson ,  M.  1832. 

237 

A  sheriff  obtained  judgment  on  a  bail 
bond,  and  issued  a  fi.  fa.  directed 
to  the  coroner*  on  which  the  plain- 
tiff's attorney  indorsed  the  name 
of  a  sherifFs  officer  as  the  person 
poSnted  out  to  the  coroner  to  exe- 
cute the  writ.  That  officer  took 
goods  in  execution  and  sold  them, 
and  received  the  purchase  money, 
but  did  not  pay  it  over  to  the 
plaintiff.  .The  goods  being  after- 
wards taken  from  the  purchaser 
by  persons  claiming  a  prior  right, 
he  sued  the  sheriff  for  tthe  pur- 
chase money,  as  for  money  had 
and  received  to  his  use  oi 
of  consideration.  Held, 
could  not  recover  in  tbatf1 
for  the  act  of  the  officer  wi 
by  him  as  officer  to  the  coi 
and  the  sheriff  was  not  connected 
with  it  so  as  to  make  hi  unliable. 
Sargent  v.  Cowan  and  anottiti^.  She- 
riff uf  Middlesex,  £.  1833.    '   53$ 


A  sheriff  seized  goods  under  a  fi.  fa. 
before  14th  December.  On  that 
day  a  baron  at  chambers  stayed 
proceedings  till  the  4th  day  of  Hi- 
lary term,  to  enable  defendant  to 
move  for  a  Tuie  to  set  aside  the 
judgment  and  execution  for  irre- 
gularity. It  was  obtained  accord- 
ingly, and  discharged  on  the  22d. 
On  the  last  day  or  term,  the  51st, 
the  sheriff  moved  under  the  ad- 
verse claim  act,  1  &  2  W.  4.  c.  56., 
for  protection  against  a  claim  by 
defendant's  brother  to  the  goods 
seized.  Part  of  the  goods  had 
been  sold,  and  the  rest  removed. 
Held,  that  a  sheriff  must  come 
promptly,  and  in  this  instance  he 
came  too  late,  fn  not  moving  within 
the  four  first  days  of  Hilary  term, 
or,  at  all  events,  sooner  after  the 
22d,  when  the  rule  to  set  aside  the 
judgment  was  discharged.  Sent" 
ble,  that  under  1  8c  2  W.  4.  c.  56. 
8.  1.,  the  sheriff  should  also  have 
denied  collusion.  Cook  v.  Allen, 
1833.  586 

Whether  a  sheriff,  who  in  obedience 
to  a  fieri  facias,  seizes  the  goods 

■  of  a  person  who  has  committed  an 
act  of  bankruptcy  previously  to 
issuing  the  execution,  is  liable  in 
trover  by  the  assignees  of  the  lat- 
ter.— Qu<zre.  Garland  v.  Carlisle, 
Assignee  of  Leonard,  a  Bankrupt,  in 
Error',  1833.  705 

SHIP. 

In  an  action  for  running  down  a  ship 
a  plaintiff  may  recover  if  he  was 
not  in  fault  in  not  trying  to  prevent 
the  collision ;  but  had  he  been  so 
in  fault,  or  had  both  parties  been 
in  the  wrong,  he  cannot  recover. 
Vennall  v.  Oarner,  M.  1832.      85 

SLANDER. 
SeeLuuKr. 

The  plaintiff  was  appointed  by  a  leet 
jury  and  sworn  in  by  the  steward, 
didtiiberlain  of  commonable  lands 

3u  2 
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in  a  particular  parish,  belonging  to 
certain  freemen.  It  appeared  that 
such  chamberlains  were  sworn  in 
yearly,  and  had  no  salary.  Their 
duties  were  to  receive  certain  sums 
for  agistment  and  other  use  of  the 
land  Tor  races,  &c,  and  to  drain 
and  keep  it  in  order  out  of  such 
funds.  They  were  to  account  for 
any  surplus  to  two  aldermen  of  a 
corporation,  and  to  pay  over  any 
balance  in  hand  to  their  successors 
in  office: — Held,  that  such  a 
chamberlain  was  not  a  servant  or 
person  employed  in  that  capacity 
within  the  embezzlement  act,  7  & 
8  G.  4.  c.  29.  a.  47.  William*  v. 
Stott,  T.  1838*  688 

Where,  in  a  declaration  for  slander, 
an  inuendo  ascribes  to  certain 
words  a  particular  meaning,  which 
cannot  be  supported  in  evidence, 
the  inuendo,  if  well  pleaded  in 
form,  caqstot  be  repudiated  bv  the 
plaintiff  so  as  to  Jet  him  in  to 
prove  the  words  to  have  another 
meaning,    S.  C. 

Quart,  if  the  verbally  imputing 
frajadulent  embezzlement  to  such 
a  chamberlain  be  actkmable?  &C. 

STAMP* 

Several  persons  signed  an  agreement 
to  pay  their  portion  of  costs  in- 
curred in  defending  particular 
suits,  rateably  according  to  the 
8uma  subscribed  by  each,  and  set 

,  apposite  their*  respective  names. 

.  The  words  of  the  agreement  when 
cQunfted  with  each  sum  and.  signa- 
ture, as  far  as  and  including  that 
of  the  defendant,  amounted  to  less 
than  1080  words. ;  the  result  was 
similar  on  counting  the  words  of  the 
agreement  with  the  signatures  but 
without  the  sums ;  but  on  adding  all' 
the  signatures  and  all  the  sums  to 

,  tin*  wordain  die  body  of  jhe  agree- 
ment, it  proved  to  contain  more 
than  1080  words  : — Held,  that  it 


being  necessary  to  read  every  sum 
and  signature  in  order  to  ascertain 
the  proportion  payable  by  each- 
subscriber,  a  1/.  15*.  stamp  was 
necessary.  Unity  and  others  v. 
Clarkson,  H.  1833.  852 

Country  bankers  entered  into  bond 
conditioned  to  secure  town  bankers 
from  loss  by  paying  bills,  &c.  for 
the  former,  the  condition  expressly 
stipulating  that  all  the  monies  to 
be  ultimately  recoverable  on  the 
bond  should  not  exceed  1000/. — 
Held,  that  a  5L  stamp  was  suffi- 
cient, 55  G.  3.  c.  184.  sched.  tit* 
Bond.  Loyd  arid  other  $  v.  Heath- 
cote  and  others,  1833.  309 

At  a  meeting  of  the  parties  to  a  deed 
of  settlement  on  a  marriage,  the 
father  of  the  intended  husband, 
who  was  the  only  conveying  party, 
executed  and  delivered  the  deed. 
Just  after,  and  before  any  other 
person  had  executed,  the  father  of 
the  intended  wife  objected  to  a 
clause  giving  a  power  of  revoca- 
tion ;  upon  which  the  father  of  the 
husband  immediately  agreed  that 
it  should  he  struck  out ;  that  was 
accordingly  -done,  die  conveying  . 
party  re-executed,  and  die  others 
executed:— Held,  that  no  fresh 
stamp  was  rendered  necessary  by 
the  alteration,  the  deed  being  only 
in  fieri  when  it  took  place.  Jones 
v.  /o*e*,T.  1833*  890 

STATUTES. 

52  H.  3<  c.  4.  (Excessive  charge  for 
distress.)  260 

13  Edit.  lm  West  Sec.  c.  2.  (Reple- 
vin,) 107 

1  £*£<*.  12.  (Debt  for  escape.)  361 

3ZH.S.  c.  1.  (Will.)  79 

MSiS5  H.  8«  c.  5.  (Will.)  ib. 

M  &  35  H.  8.  c.  4.  (Bankrupt) 

746  755 

13  Eliz.  c.  7.  (Bankrupt.)  713,'746, 

755,757,777 
I  1ft  JZIiz.  c.  3.  s.  2.  (Bastardy.)    8.2Q 
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1  J.  1.  c.  15.  (Bankrupt.)  777,  731 

21  /.  1.  c.  19.  s.  9.  (Bankrupt.) 

731,  747,  757,  777 
16  C.  2.  c.  7.  931 

16  &  17  C.  2.  c.  8.   (Pleading.)  153 

17  C.  2.  c.  7.  (Replevin.)  117 

22  &  23  C.  2.  c.  20.    (Sheriff's  Of- 
ficer.) 253 

29  C.2.  c.3.  s.  4.  (Interest  in  land.) 

959 
29  C.  2.  c.  3.  s.  5.  (Will.)  125 

29  C.  2.   c.  3.  s.  1 0.  (Seizing  term 

under  fi.  fa.)  339 

29  C.  2.  c.  3.  s.  12.    (Execution  of 

Will.)  79 

29  C.  2.  c.  3.  s.  17.  (Sale  of  goads.) 

959 

30  C.  2.  c  7.  (Devastavit.)        gAl 
4  &  5  W.  *  iltf.   e.  24.  s,  1ft.    {De- 
vastavit.) t6. 

8  &  9  W.  3.  c  11.  a.  2.    (Coats  of 
demurrer.)  386 

8  &  9  Wi  3.  c  11;  8.  8.  (Breaches.) 

410 
4  Ann.  c.  4.  (Bankrupt.)  748 

4i4ftft.  c.  16.  a,  6.  (Pleading.)  153 
6  itfa».  c.  22.  (Bankrupt.)   .       748 

9  An*,  c.  14.  931 
3  G.  1.  c.  7.  (Attorney's  bill.)  193 
12  G.  1.  c.  29.  (Entering appearance 

for  defendant.)  379 

2  G.  2.  c.  23.  s.  23.  (Attorney's  bill.) 

193 
11  G»£.  c.  19;  (Fraudulent  removal.) 

171 
11  G.  2.  c.  19.   a.  8.     (Diafeess  of 
growing  crops.)  260 

11  G.  2.  ci  19.  s.  21 «  (Pleading  ge- 
neral issue  by  landlord.)  971 
1 1 G.  2.  c.  1 9.  a*  23.  (Replevin.) 

117 
19  G.  2.  c.  62.  (Bankrupt.)      719, 

731 

22  G.  2.   c.  46.    8.  12.     (Attorifey's 
certificate.)  >>  ^  158: 

23  G.  2.  c.  33.    (Middlesex  '(fcuhiyj 
court.)  ><  I04| 

13  G.  3.  c.  78.  s.  81.      (Highways^ 

Treble  coat8.)  221, 

•  13  G.  8.    c.  84.    s,  85.     (Turnpike 

Roads.)  £*£,  n. 


20  G.  3.  c.  28.  (Legacy  Duty.)  23 
23  G.  3.  c.  58.  (Legacy  Duty.)  23 
29  G.  3.  c.  51.  (Legacy  Duty.)  23 
32  G.  3.  c.  28.  (Sheriff's  officer.)  242 

36  G.  3.  c.  52.  (Legacy  Duty.) 

17,  et  $eq. 

37  G.  3.  c.  99.  s.  31.      (Attorney's 
certificate.)  158 

39  G.  3.  c.  85.-    (Embezzlement.) 

688,  703 

39  or  40  G*  3.  c.  iv.  (London  Court 

of  Requests.)  224 

41  G.  3.  (U.K.)  e.  109.  (Inclosure 
act.)  87 

42  G.  3.  c.  98.  8.  2.  (Legacy  Duty.) 

17,  et  seq.  859 

43  G.  3.   c.  40.  a.  3.      (Arrest  for 
more  than  recovered.)      232;  486, 

586 

43  G.  3.  c.  99.  <(  Assessed  Taxes.)  91 

44  G.  3,  cw  &8.  (Legacy  Duty.)  rO,  859 

45  G.  3,  c.  28  (Tniaprkited  88.)  (Le- 
gacy Duty.)     -  14,  *t  seq. 

46  G.  3.  c  65 4  (Bankruptcy.)      731    . 

46  G.  8.  c.  lxlxxvii.  {Southward: Court 
of  Requests*)  -       '  161  n. 

47  G.  3.  c.  xxxvk*  (Tipton*  Court  of 
Request*)  145 

47  G.  3.  Sessl  I.e.  civ.  (BUefcheath, 
&c.  Court  of  ft^imts,)        151  n. 

48  G.  3.  c.  1.  (Paymaster  of  Exche- 
quer Bills.) '    '  •  '  <*  509 

48  G.  3.  c.  149.  (Legacy  Duty.) 

21,  et  seq. 

49  G.  9.  C.88-.  s.  8;  (Bastardy.)  824  n. 
55  G.  3.  c.  184.  Sthed.  Part  1.  tit. 

Agreement.  (Stamp.)  354 

*— — — — — k— *■= tit. 

Bond.  (Stamp' Act.)  314 

-J : L_  No.  III. 

(Legacy  Duty.)  13,  etseq. 

60  G.  8.  c.  9.  (Extent  to  Editor  of 

Paper.)  823 

1  G.  4.  c.  119.  (Insolvent  Act.)  339 

2  G.  4.  c.  39.  (Distringas.)  163 
*G.  4.  c.  46.  (Forfeited  Recogni- 
zances.) 53 

8  G.  4.  c.  88.  (Assessed  Taxes.)  91 

3  G.  4.  c.  120.  s.  1*.  (Treble  Costs.) 
5  G.  4.  c.  til:  (Insolvents  in  Wales.) 

341  n. 
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0  6.  4.  e.  16.  (Bankrupt)  733, 758 
6  G.  4.  c.  16.  s.  98.  894  n. 
6  G.  4.  c.  cxxxiii.  (Leamington!  &e. 

Paving  Act.)  677 

6  G.  4.  c.  16.  a.  72.  ("Goods''  in 
Bankrupt  Act.)  974 

7  G.  4.  c.  57.  s>.  61.  (Insolvent  Act.) 

226,  341  n.,  818 
7  &  8  <r.  4.  c.  29.  s.  47.  (Embezzle- 
ment.) 688 
7&  8  (7.4.  c.  81.  (Hundredors.)  869 
9  Q.  4.  c.  14.  (Statute  of  Limita- 
tions.)                              445,  450 
9  G.  4.  c.  15.  (Amendment)       364 
11  Q.  4.  &  1  JF.  4.  c.  70. 8.  21,  (Ren- 
dering  at  County  Gaol.)            231 
11  G.  4.  &  1  JT.  4.  c.  73.  s.  3.  (Ex- 
tent  against  Editor  of  Paper.)  823 

1  W.  4.  c.  7.  (Speedy  Execution.) 

104,  148 
1  W.  4.  c.  22.  (Costs  of  Witnesses.) 

871 

1  ft  2  W.  4.  c.  32.  s.  36.  (Game 

Act.)  811 

1  fr  2  JP.  4.  c.  56.  s.  22.  (Official 
Assignee.)  234 

1&2W.  4.  c.  58.  s.  6.  (Sheriff's 
Adverse  Claim.)         51,  237,  588 

2  IF.  4.  c.  39.  $06 
2  W.  4.  c.  39.  s.  8.  (Charging  Pri- 
soner in  Criminal   Custody  with 
Declaration.)                             363 

2  W.  4.  c'  39.  a.  1 1.  (Time  of  Plead- 
ing.) 5 

2  JrT  4.  c.  39.  s.  12.  Sched.  1.  (Date 
of  Writ.)  381 

2  W.  4.  c.  89.  8.  12.  (Indorsement 
on  Process.)  231 

2  W-  4.  c.  39. 8. 14.  (Commencement 
and  end  of  Declaration.)  264 

2  W.  4.  c.  39.  s.  15.  (Order  to  re- 
turn Writ  in  Vacation.)  5 

2  W.  4.  c.  39.  s.  17.  (Writ  issued 
without  authority  of  attorney  in- 
dorsed.) 5 

2  fV.  4.  c.  39.  Schedule  Form,  No.  1. 
(Writ  of  Summons.)  31 8 

3  &  4  W.  4.  c.  99.  (Officer*  of  Ex- 
chequer.) 581 

In  re  Chakmrndeky. 


SDBPCENA. 

See  Witnesses. 

SUBSCRIBING  WITNESS. 
See  Evidence. 

SUGGESTION  OF  BREACHES 

Under  8  %  9  W.  3.  c.  11.  #.  8. 

Where,  in  debt  on  bond,  the  plaintiff 
has  suggested  breaches  on  the 
roll,  pursuant  to  8  &  9  W.  3.  c 
11.  s.  8.,  the  court,  after  plea  of 
non  est  factum  pleaded,  refused  a 
rule  to  shew  cause  why  some  of 
them  should  not  be  struck  out,  or 
judgment  by  default  suffered  on 
them  with  entry  of  nominal  da- 
mages; for  by  that  statute  the 
plaintiff  may  suggest  breaches  on 
every  part  of  the  condition,  and 
the  jury  may  inquire  of  the  truth 
of  them,  and  the  defendant  had 
another  course,  viz.  by  pleading 
performance  of  the  condition  ana 
suffering  judgment  by  default  on 
the  replication.  Canterbury,  Arch- 
bishop of%  v.  Robertson,  E.  1833. 

390  d. 

SUPERSEDEAS. 

See  Practice, 

SURETY. 

Action  against  a  surety  on  a  bond 
given  by  a  collector  of  assessed 
taxes  and  the  defendant  as  his 
surety :— Held  on  demurrer,  that 
it  is  no  defence  to  plead  that  the 
commissioners  and  .receiver-gene- 
ral had  not  complied  with  certain 
directory  parts  of  the  statute*  re- 
lating to  assessed  taxes,  which  lay 
down  methods  for  obtaining  pay- 
ments from  collectors.  WUht  and 
another  v.  Heeley,    M.  1832.     91 

In  order  to  take  advantage  of  the 
proviso  in  43  G.  3.  c.  99.  s.  13., 
that  no  bond  shall  be  put  in  suit 
against  a  surety  for  a  collector  for 
any  deficiency  other  than  shall  re- 
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main  unsatisfied  after  a  sale  of 
lands,  &c.  of  such  collector,  the 
plea  must  aver  that  there  were 
lands,  &c.  of  the  collector  which 
might  be  seised  and  sold  to  supply 
the  deficiency.    S.  C. 


SURRENDER  OF  TENANCY. 

See  Lavjaosa  and  Tbxani. 

By  act  or  operation  of  law*  GraJutm 
v.  Whichelo.  201 

TENDER. 
See  Reay  v,  Wkyie,  tit.  Composition. 

TERM  FOR  YEARS. 

See  Execution. 

THEN  AND  THERE,  615. 

TIME,  493. 

TRAVERSE. 
See  Plkadino. 

TREES. 

Planting,  see  Alien  v.  Cameron,  tit. 
Contbact. 

TRESPASS,  PLEADING  IN. 

See  Pleading. 

Trespass  lies  against  master  for  the 
act  of  his  servant,  where,  while 
the  servant  drives  his  master  in  a 

§ig,  the  horse  runs  away  and  does 
amage.     QkandUr  v.  BrougHon, 
M.  1892.  220 

TRIAL,  COURSE  AT. 

.Where  a  plaintiff  is  able  to  establish 
two  demands  against  a  defendant, 
but  abstains  from  proving  more 
than  one  m  the  first  instance,  on 
which  the  defendant  proceeds  to 
prove  a  set-off  t6  a  larger  amount, 
the  judge  may  in  his  discretion  suf- 


fer the  plaintiff  to  prove  his  other 
demand  in  reply,  so  as  to  overtop 
the  cross-demand  set  up  by  the 
defendant.  William  v.  Davie*, 
H.  1833.  383 

TROVER. 

Proceedings  by  assignees  of  a  bank- 
rupt  against  the  sheriff,  for  the 
value  of  goods  of  the  bankrupt 
improperly  sold  by  him  under  an 
execution  will  not  be  stayed,  unless 
the  plaintiffs  agree  as  to  the  amount 
to  be  recovered.  Gibson  and  ano- 
ther v.  Humphrey  and  another,  E. 
1833.  588 

The  plaintiff  pawned  a  watch,  and 
afterwards  gave  defendant  the  du- 
plicate to  get  it  out  of  pledge.  De- 
fendant took  it  out  accordingly  on 
paying  the  advance  and  interest. 
Plaintiff's  agent  claimed  the  watch 
from  defendant,  saying,  plaintiff 
would  of  course  pay  what  had 
been  advanced  to  redeem  it.  The 
defendant  said  he  had  not  got  the 
watch,  and  would  not  tell  who  had. 
Held,  that  that  was  evidence  of  a 
conversion  to  sustain  a  verdict  for 
the  plaintiff  in  trover,  and  that  the 
plaintiff  was  not  bound  to  tender 
the  defendant  the  sum  paid  on  ac- 
count of  the  watch,  as  the  defend- 
ant had  not  got  it  ready  to  deliver 
to  him  in  return.  Jones  v.  CHffe, 
E.  1833.  576 

UNITY. 

Of  ownership  or  possession.    See 
Bariou  v.  Rkoms,  tit.  Wat. 

VENUE. 

If  a  motion  tachaan*  the  venae  tests 
on  special  grounds,  it  ought  not  to 
be  made  till  after  plea  pleaded. 
Cotterill  v.  JDfcoa,  T.  1833.      705 

The  venae  will  not  be  changed  ia  an 
action  on  a  written  but  unstamped 
agreement.  Slack  v»  Chew,  one, 
4c.  T.  1835.  810 
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A  rule  to  change  the  venue  obtained, 
though  the  defendant  is  under 
terms  to  plead  issuably.  Russell 
v.  Hurst y  M.  1832.  218 

WALES. 

Power  of  sessions  over  insolvents  in. 

341  n. 

WARRANTY. 

The  buyer  of  a  horse  on  a  warranty 
of  soundness  can  only  recover  for 
breach  of  it  in  an  action  for  da- 
mages, and  unless  both  parties 
agreed  to  rescind,  or  unless  in  the 
original  contract  it  was  stipulated 
to  be  rescinded  if  any  breach  of  it 
took  place ;  the  buyer  cannot  sue 
the  seller  for  money  had  and  re- 
ceived as  for  a  failure  of  the  original 
consideration,  therefore  he  has  not 
reasonable  or  probable  cause  for 
holding  him  to  bail  within  43  G.  3. 
c.  46.  s.  3.  Gompertz  v.  Denton, 
M.  1832.  232 

WAY. 

The  course  of  an  ancient  footway, 
leading  from  one  highway  to  ano- 
ther, was  over  some  old  inclosures, 
and  from  thence  across  a  few  yards 
of  waste  land  into  the  highway; 
the  commissioners,  under  a  local 
act  for  inclosing  the  waste,  allotted 
to  the  plaintiff  that  part  of  it  over 
which  the  way  ran;  the  act  did 
not  empower  them  to  stop  up  or 
set  out  ways  over  old  inclosures, 
and  their  award  did  not  mention 
the  way  in  question,  or.  set  out  any 
new  way  in  lieu  of  it.  Held,  that 
s.  11  of  the  general  inclosure  act, 
41  G.  3.  (U.  K.)  c.  109.  did  not 
operate  to  extinguish  the  old  way. 
Thackrah  v.  Seymour,  M.  1832.  87 

Where  one  seised  in  fee  of  premises, 
and  of  the  soil  over  which  a  way 
not  of  necessity  has  been  used  by 
the  occupier  of  them,' grants  those 
premises,  with  all  ways,  roads,  &c. 


to  the  same  belonging  or  in  any 
wise  appertaining,  no  way  will  pass 
unless  legally  appurtenant,  or  un- 
less it  appears  from  the  grant  itself 
that  the  parties  meant  to  use  the 
word  in  a  sense  more  extended 
than  die  legal  one.  &m6fc,saco 
intention  cannot  be  collected  from 
parol  matter  dehors  the  deed. 
Barlow  v.  Rhodes  and  otkers,  H. 
1833.  2W 

And  see  Doe  d.  Meyrick  v.  Jfryrici 
tit.  Will. 

WATCHMAN. 

See  Constable. 

WILL. 

See  Powee. 

Matter  purporting  to  be  a  will  of 
lands,  but  unexecuted,  was  written 
on  the  two  first  sides  of  a  sheet  of 
paper,  on  the  third  side  of  which  a 
codicil,  entitled  "  Codicil,"  and  re- 
ferring to  the  foregoing  will,  was 
afterwards  written,  and  was  duly 
signed  and  attested.  Held,  that 
that  due  execution  gave  eflfect  to 
the  will,  and  conferred  on  itra- 
lidity  to  pass  lands.  Doc  aeffl. 
Williams  v.  Evans,  M.  1831    » 

A  will  subscribed  by  three  witnesses 
in  testator's  presence,  and  at  h» 
request,  is  duly  executed,  so  as  to 
pass  real  property,  though  tbe 
testator  did  not  sign  it  in  the  pre- 
sence of  any  of  them,  wdonlj 
two  saw  his  signature.  W**J 
v.  Johnson,  M.  1832.  '* 

A  reversioner  expectant  on  the  deter- 
mination of  a  term  of  years  crajtw 
on  mortgaging  premises  for  un- 
devised the  same  by  will  duly  exe- 
cuted and  attested ;  by  subsapem 
deed  he  agreed  with  A.  that  d. 
should  pay  off  the  old  **>*#& 

and  take  an  anAumment  of  theSUfr 


and  take  an  assignment 
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sisting  term  to  secure  w*i*\; 
and  a  further  loan  of  1800/.  1  £ 
1200/.  was  paid  off  first,  and  tw 
term  was  in  the  meantime  to  oc 
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assigned  to  B.  in  trust  for  the  de- 
visor, which  B.  afterwards,  on  A. 'a 
paying  devisor  1800/.  was  to  assign 
to  A.  The  1200/.  was  paid  off 
accordingly, .  and  the  term  was  as- 
signed to  B.  in  trust  for  the  testa- 
tor, his  heirs  and  assigns,  to  be 
assigned  and  disposed  of  as  he  or 
they  should  direct  or  appoint,  and 
the  term  was  soon  afterwards  as- 
signed by  B.  the  trustee,  by  direc- 
tion of  devisor,  to  A.  to  secure  the 
two  sums  of  1200/.  and  1800/. 
Held,  that  the  will  was  not  re- 
voked, for  the  devisor's  estate 
(viz*  his  reversion)  was  unaltered 
by  the  assignment  of  the  term  to 
a  fresh  mortgagee-    S.C. 

A  court  of  common  law  will  de- 
cline to  decide  a  question  arising  on 
an  issue  directed  to  it  out  of  Chan- 
cery, and  which  involves  a  right 
merely  equitable,  particularly  comm, 
semb.  where  the  rules  of  law  and 
equity  differ  on  the  question. 

S.  C. 

A  testator,  having  first  charged  such 
part  of  his  property  as  would  be  ne- 
cessary to  pay  his  debts,  devised  to 
R.  C.  a  house,  &c.  lately  in  the  pos- 
session of  G.  S.  of  IV.  or  his  mort- 
gagee, the  said  property  being  and 
lying  in  the  township  of  JV. ;  he  also 
devised  to  R.  C.  all  the  share, 
right,  and  property  of  the  H. 
estate,  situate,  &c.  Held,  that  the 
devised  premises  in  W.  being  them- 
selves charged  with  the  debt,  and 
neither  the  devisee  nor  the  estate 
he  acquired  by  the  devise,  subse- 
quent to  the  charge  being  so 
charged,  the  devisee,  JR.  C.  took 
only  an  estate  for  life  in  the  pre- 
mises in  W.  Doe  dem.  Clarke  v. 
Clarke,  M.  1832.  120 

By  a  will  premises  were  demised  to 
E.  M.  the  testator's  wife,  for  life, 
and  after  her  decease  to  my  ne- 

?hew  M.  M.  and  his  right  heirs, 
'hen  followed,  "  Also  1  give  and 
bequeath  unto  my  nephew  M.  M. 
you  in. 


of  the  village  of  M.  (other  premise* 
described  in  the  will)  to  him  and 
his  right  heirs  after  my  decease." 
Testator  had  two  nephews,  named 
M.M.,  one  living  at  M.  where 
the  testator  lived,  the  other  at  M. 
T.  The  proof  of  that  fact  was 
held  at  nisi  prius  to  raise  a  latent 
ambiguity,  which  might-  be  ex- 
plained by  admitting  parol  evi- 
dence of  the  declarations  of  tes- 
tator at  the  time  of  making  his 
will,  and  the  court  refused  to  dis- 
turb the  verdict.  Doe  dem.  Morgan 
Morgan  v.  Mary  Morgan,  M.  1882. 

179 
ft.  P.  devised  his  real  estates  to  his 
cousin  7*.  P.  for  life,  and  after  his 
decease  devised  as  well  his  real 
and  personal  estate,  as  all  accumu- 
lations thereof,  to  such  of  his  the 
testator's  relations  of  the  name  of 
Pearce  "  being  a  male,"  as  the  said 
T.  P.  should  by  deed  or  will  give 
or  nominate  or  appoint;  and  in 
default  of  such  gift  or  appointment 
by  T.  P.,  testator  devised  the  same 
to  "  such  of  his,  the  testator's  re- 
lations, of  the  name  of  Pearce, 
being  a  male,  as  A.  should  approve 
of  or  adopt,"  if  living  at  the  de- 
cease of  the  said  T.  P.,  his  heirs, 
executors,  administrators,  and  as- 
signs for  ever;  and  in  case  no  such 
male  relation  should  be  so  adopted, 
or  such  adopted  male  relation  should 
not  be  living  at  T.  P.'s  decease, 
then  testator  devised  the  same 
"unto  the  next  and  nearest  of  kin  of 
him  the  said  testator  of  the  name  of 
Pearce,  being  a  male,  or  the  elder  of 
such  male  relations,  in  case  there 
should  be  more  than  one,  of  equal  de- 
gree, living  at  his  the  said  testator* s 
decease,  his  heirs,  executors,  adminis- 
trators, or  assigns,  forever."  After 
this,  testator  gave  to  T.  P.  the  pre- 
sentation to  a  Jiving  to  present  to  at 
all  times  during  his  life,  and  gave 
his  plate,  household  goods,  &c.  to 
his  executors,  in  trust, to  permit 

Sx 
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T.  P.  Co  have,  use,  and  enjoy  the 
same  during  his  life,  and  after  his 
decease,  then  "  m  trust  for  the  per- 
sons who  should  succeed  to  or  inherit 
his  the  testator's  real  estates  by  vir- 
tue of  that  his  will.* 

T.  P.  tenant  for  life  died  without 
issue,  and  without  having  executed 
the  power  given  by  the  will,  to 
adopt  a  male  relation  of  the  testa- 
tor. The  next  or  nearest  relations, 
or  nearest  of  kin  of  the  testator, 
of  the  name  of  Pearce,  being  males, 
at  the  time  of  his  death,  were  his 
three  first  cousins  \  1st,  the  tenant 
for  life  T.  P. ;  2dly,  R.  P.  the 
plaintiff;  and  Sdly,  W.  P.  his  bro- 
ther. Testator  had  had  a  brother 
Zachary,  who  if  then  alive,  or  his 
son,  had  he  left  one,  would  at  the 
testator's  death  have  been  the  testa* 
tor's  next  and  nearest  relation,  &c. 
but  Zachary  had  gone  to  sea,  and 
had  not  been  heard  of  for  many 
years,  nor  was  any  male  issue  of 
his  known  to  have  existed.  Held, 
that  if  Zacftary,  the  testator's  bro- 
ther, died  without  issue  in  the  life- 
time of  the  testator,  T.  P.  took 
under  the  ultimate  limitation  ot  the 
will  an  estate  in  fee  simple  in  the 
testator's  real  property,  and  an  ab- 
solute interest  in  his  personalty. 
Pearce  v.  Vincent,  T.  1833.     663 

Gases  as  to  propounding  instructions 
for  will,  as  a  testamentary  paper. 

*76  n. 

A,  died  possessed  of  family  estates, 
as  well  as  of  land  bought  by  him- 
self, and  other  land  acquired  by 
exchange  of  some  of  the  family 
property  for  it.  Among  the  land 
acquired  by  such  exchange  was 
that  in  question.  He  devised  all 
his  lands  &c.  and  real  estates 
whatsoever  which  he  had  hereto- 
fore from  time  to  time  purchased 
from  the  different  persons  in  the 
several  deeds  and  conveyances 
thereof  named  &c.  to  his  sisters, 
A.  JbT.  and  E.  M.    Held,  that  the 


estate  acquired  by  die  testator  in 
exchange  passed  to  the  devisees  as 
part  of  the  purchased  estates  de- 
scribed in  die  will.  Doe  4.  Mey- 
rick  v.  Meyrick,  T.  IMS.  916 
The  words  of  a  will  were  these :  "  I 
give  all  ray  personal,  leasehold, 
mortgages  and  freehold  estates, 
goods,  ready  money,  chattels, 
wheresoever  and  whatsoever,  to 
my  brother  T.  D.  m  trust  for  my 
nephew  and  nieces  /.  D.,  A.  Z>.9 
M.  A.  D.  and  Emmy  Dn  when  the 
younger  (Emmy)  shall  come  of 
ewe ;  also  if  my  brother  T.  D. 
should  hone  chilaren,  then  hi*  chil- 
dren to  hast  equal  share  with  my 
four  before-mentioned  nephew  and 
nieces;  he  my  brother  T.D.  to  pay 
for  their  education  and  maintain 
them  if  any  is  wanted,  he  paying 
himseff for  any  trouble  he  may  be 
at,  and  he  Uvmg  at  free  cost  in  the 
house  I  now  occupy,  keeping  Sarah 
my  servant,  if  they  can  agree*  and 
if  not,  tp  give  her  one  shilling  a 
week  for  life :"— Held,  that  under 
these  words  the  nephew  and  nieces 
named  by  the  testator  were  entitled 
to  the  rents  and  profits  of  his  es- 
tate, when  the  younger,  Emmyy 
came  of  age,  subject  to  the  right 
of  any  child  or  children  born  to 
T.  P.,  to  share  equally  with  them 
in  the  rents  and  profits  accruing 
after  the  time  of  his,  her,  or  their 
births,  and  to  be  educated  and 
maintained  under  the  clause  in  the 
will : — Held  also,  that  the  testator 
did  not  mean  the  house  to  be  given 
up  by  T.  D.  fshen  Emmy  attained 
twenty-one.  Darker  v.  Darker 
and  others,  T.  183$.  941 

WITNESS. 

The  original  subpoena  ad  testifican- 
dum should  be  shown  to  the  party 
subpoenaed  at  the  time  the  copy  of 
it  is  served,  or  an  attachment  will 
not  lie  against  him  for  disobedience. 
WadswHh  v.  Marshall.  1S3 
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Expenses  of  bringing  over  witnesses 
from  abroad,  of  subsisting  them 
here,  and  of  their  return,  may 
be  allowed,  at  the  discretion  of 
the  master,  subject  to  the  review 
of  the  court,  as  well  since  1  IV.  4. 
c.  22.  as  before.  Macalpine,  ad- 
ministratrix, v.  Powlcs  and  another, 
T.  1833.  871 

An  action  on  the  case  lies  against  a 
witness  for  not  attending  a  trial  in 
pursuance  of  a  subpoena,  though 
the  plaintiff  withdrew  the  record  in 
consequence  of  his  absence  without 
the  jury  being  sworn.  MvlUtt  v. 
Hunt,  T.  1833.  '    875 

In  such  an  action  it  is  necessary  to 
allege  distinctly  in  the  declaration 
that  there  was  a  good  cause  of  ac- 
tion in  the  original  suit ;  but  an 
allegation  that  the  defendant  could 
have  given  material  evidence  for 
the  plaintiff,  without  which  the 
plaintiff  could  not  safely  proceed 
to  trial,  and  that  by  reason  of  his 
non-attendance,  and  because  the 
plaintiff  could  not  safely  proceed  to 
trial  without  his  testimony,  be  was 
forced  to,  and  did,  withdraw  the 
nisi  priiis  record,  was  held  suffi- 
cient after  verdict.  5.  C. 

An  allegation  that  the  subpoena  was 
made  known  to  and  shown  to  the 
defendant  was  held  to  be  supported 
by  evidence  that  the  subpoena  was 
made  known  to,  and  conduct  money 
taken  by  him,  though  the  original 
subpoena  was  not  shown,  it  not  ap- 


pearing that  he  requested  to  see 
it.    S.  C. 

The  plaintiff  in  an  action  for  use  and 
occupation  had  two  witnesses  to 
speak  to  the  occupation.  One  of 
them  could  also  have  rebutted  the 
defendant's  expected  set-off,  but 
did  not  appear  upon  his  subpoena. 
The  cause  was  called  on  in  the  ab- 
sence of  counsel  on  both  sides,  and 
the  record  withdrawn  by  the  plain- 
tiff's attorney,  who  swore  that  he 
withdrew  the  record  solely  on  ac- 
count of  the  absence  of  the  witness. 
Held,  that  the  witness  was  liable  to 
be  sued  accordingly.     &  C 

As  to  one  defendant,  bankrupt,  being 
witness  for  another.  201 


WRIT. 

A  court  will  not  set  aside  a  return  of 
non  est  inventus  to  a  capias  on  af- 
fidavits of  collusion  between  the 
sheriff  and  defendant.  If  the  re- 
turn be  good  on  the  face  of  it,  it 
can  only  be  impugned  in  an  action 
for  a  false  return.  Goubot  v.  De 
Crow/,  T.  1833.  906 

It  is  sufficient,  within  2  W.  4.  c.  39, 
to  describe  a  defendant  in  a  capias 
(Form  No.  4,)  as  of  Kent  Street, 
in  the  county  of  Surrey \  A  capias 
is  good  if  indorsed  "  Bail  for  40/. 
and  upwards."  No  date  is  re- 
quired to  the  indorsement  Webb 
v.  Lawrence;  T.  1833.  907 
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